Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  tliis  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  in  forming  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http: //books  .google  .com/I 


t 


L,L, 


y 


r 


11   E  FOR  T   S 


UF 


CASES 


AKGIF.U  AXB  L>1:TEU]HIN£l) 


IX   TIIC 


Court  of  COMMON  PLEAS, 


REPORTS 


OF 


CASES 


ARGUED  AND  DETERMINED 


nr  THE 

Court  of  Common  H^ltM^ 

AND 

« 

OTHER    COURTS, 

»0M  TRINITY  TERM,  51  GEO.IIL  181 1, 
TO  EASTER  TERM,  53  GEO.IIL  1813, 

BOTH  INCLUSIVE. 

With  Tables  of  the  Cales  and  Principal  Matters. 


By  WILLIAM  PYLE  TAUNTON^ 

or  Tat  MIDDLt  TBICPLt,  Itq.  BARRISTBR  AT  LAW. 

K 

VOL.  IV. 


LONDON: 

PRINTED  BY  A.  STRAHANf 

LAW-PKIMTEK  TO  THB  KJMO's  MOST  EXCBLLBNT  MAJESTY; 

FOB     J.  BUTTERWORTH    AND    SON,    FLE£T-STRSfiT| 
AND  J.  COOKS>  ORMOND-QUAYi  DUBLIN. 

1815. 


JUDGES 


OF  THB 


COURT  OF  COMMON  PLEAS, 

During  the  Period  contained  in  this  Volume. 

Right  Hon.  Sir  James  Mansfield,  Knt.  Ld.Ch.X 

Hon.  John  Heath,  Efq. 

Hon.  SirJSoiyLDEN  Lawrence,  Knt. 

Hon.  Sir  Alan  Chambre,  Knt. 

Hon.  Sir  Vicary  Gibbs,  KnU 


TABLE 


OF   THE 


NAMES  OF  THE  CASES 


REPORTED  IN  THIS  VOLUME. 


N.  B.  The  Cafes,  tbef  Names  of  which  are  printed  in  Italics^  are  printed 

or  cited  from  MS.  Notes. 


Page 

A 

ADDISON  v.Gandaflequi  574 
Alexander,  demandant ;  Bleaf- 
dale,  tenant;  Hanford,  vouchee 

734 
Andrioni  v.  Morgan  23 1 

Anonymous  (Interefi  onRentJ    30 

(Interefl  on  Bail 


Recognisance) 


Intereft) 
(Executor J 
— -— —  (InfolventJ 

■  (MotionJ 

— —  (Recovery) 
Aubert  v»  Walfli  and  another 
Auften  V*  Craven  and  another   644 


722 
876 
886 
588 
690" 

293 


B 

Bailey  v.  Croft 
Baker  v.  Holtpzaffell 
Parrell  v.  Truflel 


611 

45 

117 


Page 

Barret  v.  Parry  658 

Bateman  and  others  v.  Phillips    157 
Baxter  v.  NichoUs  90 

,  demandant ;  Baxter,  te* 

nant ;  Newman,  vouchee        249 
Beck  v.  Sargent  232 

Bleafdalc, '  demandant ;  Alexander^ 

tenant ;  Eyres,  vouchee         737 
Bloxham  Km,  v.  Brown  470 

Booth  V.  Druce  252 

Borradaile  and  others,  Ailignees 

of  Read,  V.  Lowe  93 

Bowerbank  v.  Monteiro  844 

Bowsfield  v.  Tower.    Same  v. 

Thornton  and  another  456 

Bragg  V.  Anderfon,  229 

Branning  v.  Patcrfon  487 

Brazen-nofe   College  v.  The 

Biihop  of  Salifbury  83 1 

Brennan  v.  Egan  164 

Brine  v,  Featherflone  869 

Brouncker  vt  Scott  i 


Brown 


•  •• 

vm 


TABLE  OF  THE  CASES  REPORTED. 


Brown  f Ex  parte  J 
Brown  v.  Brown  and  another 
■              v.  Hodgfon 
— —  and  another  v.  Holt 
— —  V.  Sayce 
Bryan  v.  Woodward 
Burdett  v.  Abbot 
Burgefs  v.  Merrill 
Bum  V.  Miller 
>         V.  Ricbardfon 
Bu(k  V.  Walfh 
BuiTwelly  tenant ; 
mandant;  


,  de- 

-, vouchee 
Buzzardj  demandant;  Ware^ 
tenant ;  Baxter,  vouchee 


Callard  v.  Paterfon 

Catterisv  Cowper 

Clarke  v^  Simpfon 

Chichefter,  Bart.  v.  Oxenden 

Clayton  v«  Dilly 

Cookef  Plaintiff ;  Milles  and 

others.  Deforciants 
Coles  V.  Barrow 
Coles  v.  F.  Wright 
Collet  V.  Wilfon  and  others 
Collyer,  demandant^  Ld.  Chef- 

terfield,  vouchee 
Colville,  demandant ;  Denifon, 

tenant:  A£lon,  vouchee 
Cooper  V.  South 
Copley  V.  Day 
Cdtterell  v.  Dutton 
Cotterill  v.  Cuff  and  others 
Cotton  V.  Witt 
Cowley  V.  Buffell 


Page 
204 

752 
189 

320 

557 
401 

468 

745 
720 

290 

lOI 

589 


319 

547 

591 
176 

16s 

749 
754 
198 

715 
226 

749 
802 

702 

826 

285 

55 
460 


D 

Davis  V.  Dodd 
—  v.  Edgar 
Davies  v.  Lockett 


Page 

Dawney,  demandant ;  New- 
fome,  tenant ;  Lord  Downe, 
vouchee  798 

Deakin  v.  Praed  825 

Deaths  122 

De  Gaminde  v.  Pigou  246 

De  Taftet  V.  Taylor  233 

Doe,  ex  dem.  Barber,  v.  Law- 
rence 23 
Doe,  ex  dem-Bofcawen,  v.Blifs 

and  Tower  735 

Doe,  on  demife  of  Clarke,  v. 
Roe  738 

Dyke  and  others, 

V.  Whittingham  20 

-— — —  Harcourt,  v.  Roe  883 
— —  Hill  V.  Leo,  459 

*  Mavrfon,  V.  Lifton  74 1 

— — —  Meffiter,  v.Dyne- 

ly  289 

— — —  Tooley,  v.  Gun* 

nifs  313 
Tubb  V.  Roc         887 


Driver,   Leffee  of  Berry,    v. 
Thompfon  294 


602 
163^ 

^6s 


Evans  v.  Munckley  and.another   48 
Everett  {Ex  parte)  264 


Feife  and  anotlier  v.  Bell 
—  V.  Parkinfon 
Figes  V.  Adams 
Fortnam  v.  Lord  Rokeby 
Fraafs  v.  Paravicini 
Freeland  v.  Walker 
Fry  V.  Malcolm 
Fuller  V.  Abbott 
Furlonge  v.  Rucker 
Fynmore  and  Titcbbum^%  cafe 


4 

640 

632 
(568 

554 
478 

705 
105 

250 
78 


George 


TABLE  OF  THE  CASES  REPORTEa 


ijf 


Page 

G 

George  v.  Stanley  683 
GiU,  PlaintiflF  •,  Ycates,  Defor- 
ciant 7^^ 
Glennie  v,  Edmunds  775 
Goldfmid  V.  Gillies  803 
Goldfchmidt  v.  Lyon  534 
Goldfmith  v.  Levy  and  another  299 
Goodtitle  v.  Badtitle  820 
,  Leflee  of  Bremridge, 
V.Walter  671 
Gould  V.  Bradftock  562 

V.   Hammerfley    and 

others  148 

Graham  v.  Sturt  349 
Grant  and  others,  Affignees  of 

Atkinfon,  v.  Hill  380 
■  V.  Shard  85 
Gray  and  another  v.  Lloyd  136 
Gregory  v.  Henderfon  772 
— —  V.  Ormerod  and  ano- 
ther 98 
Gretton  v.  Diggles  7661 
Grimfton  v.  Bell  254 
Grote  V.  Milne  133 
Gniggen  v-  White  88 1 
Gumey  v.  Sharp  242 
Gwinnefs  and  others  v»  Brown 

and  others  47^ 

Gwyn  V.  Godby  34^ 

Gye  V.  Felton  876 


Page 

Hill  V.  Smith  520 

r  V.  Wilkinfon  and  Wife      619 

Hoar  and  others,  Affignees  of 

Pamell,  v.  Coryton  560 

Hodgfon  V.  Fullarton  787 

Hogg  V.Graham  135 

Hollis  V.  Claridge  807 

Home,  demandant ;  — — ,  te- 
nant; Rofliter,  vouchee         366 
Home,   fuing  by  the  name  of 

Hall,  V.  Carr  704 

Horwood  and  another.  Execu- 
tors of  Coare,  v.  Underhill     346 
Houlditch  V.  Birch  608 

Hubbard  v.  Jackfon  169 

Hull  V.Blake  572 

Hutchinfon  v.  Birch  and  ano- 
ther 619 
■                     q.  t.  V.  Piper         555 

q>  t.  V.  Piper        810 


Ingle  V.  Trotter  751 

Ireland^  clerk,  v.  Champneys     884 


H 

Halliday  v.  Fitzpatrick 

Hammel  v.  Abel 

H^ord  and  others  v.  Harris 

Haw  V.  Ogle 

Hawkins  v.  Wilfon 

Heath  and  others  v.  Hall  and 

another 
Heme  v.  Bembow 
Hefie  V.  Wood 
Hewit  V.  Palmer 


875 
298 
669 

10 
666 

326 
764 
691 


Jacob,  demandant;   Duke  of 

Devon,  vouchee 
Jackfon  and  another  v.  Ander- 

fon  and  others 
Jeffs  V.  Smith 
Jeflbn  V.  Solly 
Joddrel  v.  — — 
Johnfon  v.  Prefcote 
Jones  V.  Bowden 
— —  V.  Brewer 
V*  Brooke 


K 


737 

S» 

147 

847 

46 

464 


Kahl  V.  Janfen  565 

Keyfer  v.  Scott  660 

Kinderley,  demandant;  D<mi- 
ville,  tenant ;  Bampfyldey 
vouchee  73S 


TABLE  OF  THE  CASES  REPORTED. 


The  King  v.  CoUicott 
■■  V.  Edwards 

■  V.  Hammon 


Sttflblk 


V.  the  Sheriff  of 
v.Walfli 


V.  King 


Page 
3CO 

818 
258 

666 


Lane^demandant ;  Pewtris^  te- 
nant i  Bennet  and  Wife  vou- 
chees 589 
Lahghom  v.  AUnutt  5 1 1 
■                 V.  Cologan  330 

V.  Hatdy  628 

Leach  v.  Hewitt  73 1 

Le  Cheminant  v.  Pearfon  367 

LeCf  demandant;    Rafhleighi 

tenant ;  Lee,  vouchee  736 

Lees  v.  Rogers  150 

Leflie  v.  Pounds  649 

Levin  v.  Cormac  483 

.       v.  NewTiham  722 

Levy  V.  Vaughan  1  g 

v.Buck       J  387 

Lovegrove  v,  Dymond  669 

LoveU  V.  Martin  799 


M 

Mac  George  and  Others,  v. 

Birch  585 

Mackenzie,  Ex  parte  3  23 

Mackie  v.  Smith  322 

Makepeace  v.  Jackfon  770 
Manley,  Plaintiff;   Tatterfall, 

deforciant  257 

Mayor  v.  Knowler  635 

Mence  v.  Graves  854 
Merrill  and  another,  Affignees 

of  Biggs,  V.  Frame  329 

Middleton  v.  Gill  298 

Mimtt  V.  Forrefter  541 


Moller  V.  Living 
Moody  V.  Stracy 
Moore  v.  Baftard 
Mucklow  V.  St.  George 
Mullins,  demandant 
Mure  v.  Kaye  and  another 


N 


Nix  V,  Cutting 


O 


O'Brien,  vouchee ;  ,  de- 
mandant ;  ,  tenant 

Orgill  V*  Kempfheadr 
Same  v.  Same 
Ofbome  v.  Davis 
Ouchterlony  v.  Eafterby 


Paterfon  v.  Hardacre 
Peaceable  ex   dem«  Uncle  v. 

Watfon 
Pearfall  v.  Summerfett 
Peele  v.  Hodgson 
Penfop,  Executor,  v.  Johnfon 

and  another 
Pickering  v.  Dowfon 
Piefchell  v.  AUnutt 


Page 
102 
588 

70 
613 
584 

34 


18 


1^6 

459 
642 

797 
888 


114 

16 

593 
576 

724 

779 
792 


Pirie  and  another  v.  Anderfon  652 
Pollen  V.  De  Souza  1 54 

Pool  v.  Court  700 

Pope  V.  Turner  8 1 8 

Price  and  others  v.  Noble  and 

another  123 

Price,  demandant;  Williams, 
tenant;  Lord  Somers  and 
another,  vouchees  573 


Promotions 


122.451 


Ragget  vi  Axmore 
Railton  v.  Hodgfon 


730 
S7<S 

Ra(h- 


TABLE  OF  THE  CASES  REPORTED. 


XI 


Ra(hleigh,   demandant;    Lee, 
tenant ;  Smith,  vouchee 

ReadOiaw  v.  Balders 

■  — V.  Wood  and  ano- 

ther, Sheriff  of  Middlefex 

Reed  v.  Taylor 

Regula  Generalis 
■    — ^— ^—^ 

Refignation 
Reyner  v.  Hall 

V.  Pearfon 

Reynolds,  Gent,  one,  &c.  v. 

Cafwell 
Richardfon  v.  Langridge 
Ritchie  v.  Saint  Barbe 
Robertfon  v.  Kenfington  and 

others 
Rogers  v.  Burgefs  1 
Rolfe  V.  Rogers    j 
Routledge  v.  Thornton 
Rule  of  Praftice 


Page 

855 

57 

15 
616 

601 

601 

7^5 
662 

193 
128 

768 

30  \ 
191 

704 
721 


SlfFken  v.  Glover 

Simcox,  demandant ;  Wake- 
ford,  tenant ;  Marfiiall,  vou- 
chee 

Simpfon  v.  Morris 

Sinclair  v.  Eldred 

Smith  V.  Bickmore 

and  others  v.  Scott 

Snalth  and  others  v.  Burridge 

Steele  v.  Brad  field 

Stone  V.  Stone 

Strangeways  v,  Robinfon  and 
another 

Strong,  demandant;  Still,  te- 
nant 'f  Drake,  vouchee 

Sturdy  v.  Andrews 

Sturgefs  V.  Farrington 


Sarratt  and  another,  Affignees 
of  Collier,  v.  Auftin  200 

Sawbridge  v.  Cox  well  255 

Schimmel  v.  Loufada  695 

Scott  V.Gould  156 

,   Affignee  of  Starke,  v. 

Jones  865 

Sewell  V.  the  Royal  Exchange 
Infurance  Company  856 

,    Plaintiff;    Flemmg, 

Williams,  and  others,    de- 
forciants 817 

Shaw,  demandant;  Le  Blanc, 
tenant;  Ramfay  and  Wife, 
vouchees  9^ 

Shaw,  demandant ;  Ware,  te- 
nant ;  Clulow,  vouchee  590 

Shepherd,  demandant ;  James^ 
tenant  5  Boughton,  vouchee  226 

Sherwood  v.  Benfon  63 1 


Taylor  v.  OJborne 
Thomas  v.  Smithies 
Thorley  v.  Lord  Kerry 
Tinckler  v.  Prentice 
Tonyn  ■ 


v. 


Page 
717 


»55 
821 

7 
474 

125 

684 
227 
601 

498 

155 

697 

614 


^S9 
668 

355 
549 
.  71 


Vernon  v.  Keyes  488 

Vincent  v.  Holt  452 

— and  others,  Affignees 

of  Dowton,  V.  Prater  603 

W 

Wainhoufe  v.  Cowie  178 

Wake  V.  Atty  493 

Wallis  V.  Lade  76 1 

Ward  €x  parte  205 

Wardale,  demandant ;  Bell,  te- 
nant ;  Robinfon  and  others, 
vouchees  618 

Warden  v.  Bailey  67 

Warin 


xn  TABLE  OF  THE  CASES  REPORTED. 

Page  Pajre 

Warin  V.  Scott  605  \  Winftanley  v.  Head  192 


Waring  v.  Bowles  132 

Watkins  v.  Birch  823 

Watfon  V.  Mainwaring  763 

Wefton  and  others  v.  Barton  673 

White  and  another  v.  Proftor  209^ 

Wilde  V.  Fort  334 

Wilfon  V.  Vyfar  288 

Williams  v.  Barber  806 

■  ■  V.  Land  729 


Wright  and  another  v.  Wake- 
ford  214 

Wright,  PlamtifFj  Wright,  de- 
forciant  195 

Wyndham  V.  Way  316 

Y 

Young  V.  Hunter  582 


TABLE  of  ERRATA  in  Vol.  IV. 

Page  17.  line  x.  for**  (hewed  caufc,"  read  «  in  fuppoft  of  the  rule. 
33.  6.  for  Ancher,  read  Archer. 

46.         6.  tead  (a)  reference  to  the  following  note : 


If 


(a)  But  fee  Holtpzaffel  v.B»ker,i%  ref.116.,  where  the  Plain  tiff  in  equity  did  ofTer  to 
furrender  his  term,  praying  relief  from  this  a^ion,  but  Lord  JSldon,  Chancellor,  held  he 
was  entitled  to  no  relief,  although  the  agreement  contained  an  engagement  by  the  tenant 
to  repair  the  premifes  and  keep  them  in  repair,  *<  reafonable  ufe  and  wear,  and  damage  by 
fire  excepted.'* 


M 


P.  48.  marginal  note,  line  3.  before  **  Plaintiff,"  read  **  as. 
49.  line  1 9.  after  "  which,"  read  ••  Is."  . 
zas*  L  13*  for  ip  this  term,  read  *'  On  the  a7th  day  oiSept,  1810.*' 
115.  hesid  line,  for  the  51ft  year,  read  the  sid  year. 
155, 156.  for  Suttcox,  Demandant,  read  Simcox,  Demandant. 
459.  line  X.  for  "  Lee,**  read  "  Leo:* 
587.  marginal  note,  line  7.  for  G.  3.  read  G.  i. 
6x8.  line  XX.  for  *'^— — ,Demandant,  ,  Tenant,"  read^*  fTardaie,  Demandant, 

Bell,  Tenant." 
64a.  marginal  note,  laft  line,  before  aflignee,  read  **  unaccepted." 

643.  line  ax.  for  "  Plaintiff,"  read  **  Defendant,  who  cited  Spencer's  Cifc,  5  Co.  18.  6tb  ref. 

and  yin.  Covenant,  p,  393.  pL  9." 
fame  line,  for  **  Defendant,"  read*'  Plaintiff." 

644.  line  1.  for  " ,'Deforciant,"  read  "  Mslles  and  Wife,  and  Others,  Deforciant*." 

864.  line  4.  for  *•  need,"  rend  **  needs." 

901.  rfter  "  Attorney,"  read  **  and  fee  Negligence.  Cofts,  IV.  i." 

905.  Bills  of  Exchange  and  Promiflbry  Notes,  after  **  Sec  Bankrupt,  T.  i."  read  "  Sec 

Bankrupt,  III.  5." 
908.  Convoy,  5.  for  Cowle  read  Cowte. 
916.  firft  column.  Executor  and  Adminidrator,  after  "  PraAice,  VII."  read  "  8. 

TABLE  of  ERRATA  in  Vol.  III. 
P.  »83.  lines  31,  3*.  "  Wglker  ▼.  Chapman  ▼.  IValtery  dele  v.  Walter, 


Direilions  to  the  Binder. 

Cancel  pages  465 — ^468  of  Vol.  IV.,  and  infert  the  feparate  pages 

465 — ^468  fewed  up  with  Part  5. 


M 


CASES 

ARGUED  AND  DBTBRBflNBD  |g||. 


COURTS  OF  COMMON  PLEAS, 


£XCH£QU£R.CHAMB£R, 


Trinity  Term, 

In  the  Fif^r^nt  Yeir  of  Um  Rdgn  of  OiOMK  III. 


A>B  n 


Michaelmas  Tenn^ 

Id  Ibe  IMy-tecond  Tetr  of  tbe  Beign  of  Okobox  IIL 


Broumckib.  lETk  Scott.  jbwit. 

rriHIS  WM  an  action  of  assumpsiif  broaght  by  the  plaintiflp  to  ]S'''"JS''* 
-^    recover  from  the  defendant  a  compensation  in  damages  for  mamuin  ■•• 
the  detention  of  a  certain  ship  of  the  plaintiff  beyond  a  reason-  ^^£^^f^ 
able  time  for  the  nnloadinir  of  her  caroo.  after  her  arrival  in  the  » implied  pro* 
port  of  London.    There  were  other  coants  for  freight,  primage,  mrnn^tT 
and  demurrage  dae  to  the  plaintiff  as  master  of  the  said  ship. 
The  defendant,  upon  the  coants  for  fi^ht  and  primage,  paid 
money  into  conrt;  and  at  the  trial  before  Mansfieldy  C.  J^  at  the 
London  sittings  after  last  Hilary  term,  the  only  question  was, 
vriiether  the  plaintiff,  who  was  not  owner,  but  odiy  master  of       [  9  ] 
die  ship,  was  entitled  to  sue  for  demurrage.    Upon  this  part  of 
the  case  a  verdict  was  found  for  the  plaintiff,  with  liberty  to  the 
defendant  to  move  to  enter  a  nonsuit,  if  the  Court  should  be  of 
opinion  that  the  plaintiff  was  not  entitled  to  maintain  the  action. 
VnfL.  !¥•  B  Accordioglyt 
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Accorcllngly,  Ltns^  Serjt.,  in  Easter  term,  having  obtained  n, 
rule  nisi  for  that  purpose :  ' 

Shepherd  and  Best^  Serjts.  now  shewed  cause,  and  contended 
that  the  captain  might  maintain  this  action  for  demurrage.  They 
said  that  demurrage  was  a  claim  arising  in  respect  of  the  hire  of 
the  ship,  for  such  time  as  elapsed  after  the  expiration  of  the 
period  stipulated  for  the  completion  of  the  voynge;  and  although 
not  actually  freight,  it  was  in  the  nature  of  freight,  being  a 
reasonable  recompence  for  the  use  of  the  ship.     But  by  the 
usage  of  the  maritime  law,  the  captain  is  so  far  considered  as  a 
])rincipal,  that  he  may  sue  for  the  freight ;  because  it  is  reason- 
able that  he  should  receive  his  remuneration  at  the  port  to  which 
the  ship  is  destined ;  and  therefore  he  may  resort  in  the  first 
instance  to  the  consignees  of  the  goods  for  the  payment  of  the 
freight,  out  of  which  his  remuneration  is  to  arise;  otherwise  he 
might  be  delayed  in  obtaining  it,  if  upon  their  refusal  to  pay  he 
was  compelled  to  seek  it  through  the  medium  of  his  principals. 
The  same  reasoning  is  applicable  to  a  claim  for  demurrage;  and 
therefore  the  same  riglit  may  be  expected  to  follow.   [Man^eld^ 
C.  J.  I  have  inquired,  and  find  that  there  is  not  any  instance  of 
an  action  of  this  description.    There  are  very  few  indeed  where 
actions  have  been  brought  by  the  master  for  freight,  and  they 
have  been  supported  upon  the  ground  of  an  implied  assumpsit^ 
arising  out  of  the  bill  of  lading,  by  the  terms  of  which  the  cap- 
tain is  to  deliver  the  goods  to  the  consignees,  he  or  they  paying 
freight  for  the  same.     But  even  this  is  quite  a  modern  action.] 
Demurrage,  as  well  as  freight,  is  due  before  the  delivery  of  the 
goods,  and  for  non-payment  of^  it  the  captain  may  withhold  their 
delivery ;   and  therefore  if  he  does  deliver  them,  an  assumpsit 
may  be  implied,  as  well  in  the  one  case,  as  in  the  other.     It  is 
of  great  importance  to  merchants,  who  are  carriers  from  port  to 
port,  and  whose  ships  are  absent  for  a  great  length  of  time,  that 
the  captain  should  be  permitted  to  sue  for  demurrage,  without 
the  necessity  of  their  interference. 

Lens  and  VaughaUj  Serjts.  ccmtrd.  It  is  a  new  principle  that 
the  captain  has  a  lien  on  the  goods  for  the  payment  of  demur- 
rage, and  would  involve  this  difficulty,  that  as  the  amount  of 
the  demurrage  would  be  continually  increasing  by  the  detention 
pf  the  goods,  the  delivery  of  them  would  never  be  demanded.  It 
would  also  be  new  in  maritime  and  commercial  law,  to  hold, 
that  the  agent  may  sue  in  his  own  name  in,  all  cases  where  his 
principal  would  be  ep titled;  yet  that  is  the  only  ground  on 

r    ,  which 
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which  this  action  can  be  sustained^  for  the  captain  can  derive 
no  benefit  from  the  working  of  the  ship,  but  only  the  owner,  and 
so  little  is  he  interested  in  it,  that  it  might  reasonably  be  doubt- 
ed, even  if  a  promise  were  made  to  him  to  pay  the  demurrage, 
whether  it  would  not  be  a  midum  pactum. 

Mansfield,  C.  J.     This  is  certainly  an  action  prima  im- 
pressioiiisy  and  is  an  experiment,    which,*  it  is  not  suggested, 
has  been  attempted  before.  It  is  a  claim  made  by  the  captain  of 
a  ship  upon  a  subject-matter  in  which  he  has  no  interest;  and  it 
is  true,  that  even  if  he  had  been  the  contracting  party,  that  con- 
tract would  have  been  deemed  to  have  been  made  by  him  for  the 
benefit  and  on  the  behalf  of  his  principal*  -  Such  being  the  case, 
I  cannot  see  that  necessity  requires  this  action  to  be  supported ; 
and  if  not,  its  very  novelty  is  a  sufficient  objection  to  it.     How 
Imig  ago  it  is,  since  an  action  brought  by  a  captain  of  a  ship  for 
freight  was  first  entertained,  I  do  not  know;  but  it  is  observ- 
able with  reference  to  that  species  of  action,  that  the  bill  of 
lading  usually  specifies  *^  that  the  captain  is  to  deliver  the  goods 
on  payment  of  the  freight,':  and  if  he  delivers  them  without  such 
payment,  be  becomes  liable  to  his  owner  for  so  doing;  ir  has 
been  held,  therefore^  that  he  may  maintain  an  action  against  the 
consignee  upon  an  implied  promise  to  pay  the  freight,  in  con- 
sideration of  his  letting  the  goods  out  of  his  hands  before  pay- 
ment*    But  this  form  of  action  for  demurrage  without  a  special 
contract  to  that  eflect  is  not  of  long  standing,  even  in  the  ciise 
where  the  owners  of  ships  are  the  plaintiils ;  and  as  it  generates 
a  question  whether  the  time  elapsed  was  a  reasonable  time,  and 
also  what  is  a  reasonable  compensation  for  the  use  of  the  ship,'  it 
would  be  much  better  if  it  had  not  been  encouraged,  and  if  the 
owner  had  always  made  it  a*  subject  of  special  contract;    but 
however  that  action  may  be  supportable,  1  think  it  clear  this 
cannot* 

Per  Cun'amf  Rule  absolute  for  a  nonsuit. 
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Feise  and  Another  v.  Bell. 


June  IS. 


^  I  ^HIS  was  an  action  on  a  policy  of  insurance  071  goods  at  and  Um^n-a  liceucj 

"*■   from  London  io  St.  Petersburgh^  on  board  tl^e  Zeelust.    At  cUant'^by  naml 

the  trial  before  Mansfield.  C.  J.  at  the  London  sittings  after  last  ^i  behalf  (»f 

.  •^  °  himself  and 

others,  to  tifport  to  P.  and  to  impoict  a  cargo  thence,  an  alien  enemy  may  lawfully  be  interettted  ii 
tim  'export  earfo  ai  wtH  as  id  tlie  iotport  cargo. 

B  2  *  Hilary 


Feise 
If. 


CASES  IN  TRINITY  TERM, 

ISIl.  Hilary  term^  it  appeared  that  the  goods  were  the  joint  property 
of  the  plaintifis  and  of  certain  Russian  subjects;  that  the  ship 
sailed  with  a  licence,  which  licence  was  granted  to  Godfrey 
Belu  Feise  and  Co.,  merchants,  on  behalf  of  themselves  and  others, 
permitting  them  to  load  and  export  on  board  the  vessel  Zeelusif 
[  5  ]  bearing  any  flag  except  the  French^  a  cargo  of  British  manu- 
factures, British  and  fordgn  colonial  produce.  East  India  goods, 
and  such  goods  as  were  permitted  by  law  to  be  exported,  except 
cotton,  wool,  and  hemp,  from  any  port  in  this  kingdom  to  any 
port  in  the  Baltic,  and  to  import  from  thence  a  cargo,  also 
specified  in  the  licence,  to  any  port  in  the  United  Kingdom. 
It  was  objected  that  as  this  licence  was  granted  to  Feise  and  Co., 
merchants,  on  behalf  of  themselves  and  others,  by  the  term 
others,  British  merchants  only,  or  merchants  ^jusdem  generis 
with  Feise  and  Co.  were  comprehended,  and  not  foreign  mer- 
diants,  and  d  fortiori  not  alien  enemies.  Mansfield,  C.  J.  over- 
ruled the  objection,  being  of  opinion  that  the  licence  ought  to 
receive  a  more  enlarged  construction,  and  thereupon  a  verdict 
was  found  for  the  plaintiflfs,  with  liberty  to  the  defendant  to 
move  to  enter  a  nonsuit. 

LenSf  Serjt.  accordingly  in  the  last  term  obtained  a  rule  nisi 
for  that  purpose^  against  which 

Best,  Serjt.  now  shewed  cause,  and  relied  principally  on  the 
case  of  Mennett  v.  Bonham,  {since  reported,  15  East,  477.) 
which  was  an  action  on  a  policy  of  insurance  on  goods,  at  and 
from  London  to  any  ports  in  the  Baltic,  and  the  licence  was  to  a 
British  merchant  (by  name)  and  others,  but  the  property  was 
proved  to  be  in  alien  enemies.  A  similar  objection,  as  in  this 
case^  was  taken  and  reserved  at  the  trial,  but  the  Court  of  IC  B. 
upon  motion  made  in  this  term,  refused  to  entertain  it,  or 
grant  a  rule  nisi  thereupon.  In  Fayle  v.  BourdiUon,  ante, 
Easter  term  1811,  vol.4,  the  same  point  was  determined, 
except  that  the  licence  there  granted  was  to  import  a  cargo  into 
this  country ;  but  the  construction  must  be  the  same  whether 
applied  to  a  licence  to  export  from  or  import  into  this  country : 
and  in  a  late  case  of  Rucker  v.  Bennet,  Lord  EUenborough,  C.  J. 
had  held,  where  the  interest  was  averred  to  be  and  was  in  a 
Russian  enemy,  yet  as  the  underwriter,  with  a  knowledge  of 
r  6  ]  ^^  f^^  bad  adjusted  the  loss,  that  the  plaintifis  was  entitled  to 
recover  against  him. 

Lens,  Seijt.  contrd.     Unless  the  case  of  Mennett  v.  Bonham  is 
to  be  considered  as  having  decided  this  point,  so  as  to  preclude 
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all  fbrther  question,  it  may  be  argued  that  the  government  of       1811. 

tfak  coantxy,  which  is  invested  with  the  power  of  granting 

licences,  ought  to  have  the  means  of  exercising  a  discretion  as  to 

the  persons  to  whom  those  licences  are  to  extend,'  and  therefore        Belu 

that  the  terms  used  therein  ought  not  to  be  strained  beyond 

their  natural  import.     It  may  be  observed,  also,  that  a  licence 

to  export  from  this  country,  and  one  to  import  into  it,  do  not, 

as  has  been  contended,  stand  precisely  upon  the  same  footing,  so 

as  necessarily  to  make  the  same  construction  applicable  to  both. 

In  the  case  of  a  licence  to  import  goods  from  a  foreign  country, 

the  natural  inference  is,  that  the  goods  coming  from  a  foreign 

country,  originally  belong  to  foreigners ;  whereas,  in  the  case  of 

a  lioence  to  export  frcmi  this  country,  the  same  inference  leads  to 

the  conclusion  that  the  goods  belong  to  the  subjects  of  this 

coontry.    In  this  latter  case,  therefore,  unless  there  be  some* 

thing  extrinsic  to  intimate  to  the  government  that  foreigners  are 

interested  in  the  cargOy  the  nature  of  the  adventure  itself  will  not 

do  80,   which  if  it  did,  perhaps  the  government  might  have 

withhdd  its  lioence.    To  hold  therefore  that  it  may  be  extended 

to  protect  the  property  of  foreigners,  will  be  to  deprive  the 

government  of  its  option  to  grant  or  withhold  a  licence  where 

they  are  concerned* 

MAimnKLD,  C.  J.  We  have  seen  instances  where  licences  of 
a  veiy  ^pedal  and  limited  nature  have  been  confined  to  the  par- 
ticular grantees,  but  this  lioence  is  not  of  that  description,  but 
one  of  a  more  general  nature.  The  form  of  it  is  to  Godfrey  Feise 
and  Co.,  merchants,  on  behalf  of  themselves  and  others.  It  is  [71 
therefore  clearly,  by  the  very  terms  of  it,  not  to  be  restrained  to 
the  grantees  alone,  but  is  to  be  extended  to  others,  and  the 
question  is  who  those  others  may  be.  Now  it  is  said  that  others 
means  British  merchants,  and  in  all  respects  such  as  the  grantees, 
yet  it  is  perfectly  notorious  that  in  a  great  commercial  city,  such 
as  this  metropolis,  there  are  and  must  be  many  merchants  who 
are  are  not  natives  of  the  country  where  they  carry  on  their  mer- 
diandise,  and  there  is  nothing  in  this  licence  which  intimates 
^hat  it  is  to  be  restrained  to  such  as  are.  Again,  if  we  look  to 
what  may  be  supposed  the  object  of  this  licence :  that  object  was 
to  focilitate  the  export  of  certain  goods,  such  as  British  ma- 
nnfiMrtures  and  colonial  produce^  in  order  to  find  a  market  for 
them  abroad,  to  effect  which  the  goods  must  be  necessarily  con* 
signed  to  fore^ers ;  and  if  so,  how  is  it  more  injurious  to  the 
state  to  permit  foreigners  to  export  them  in  ihe  first  instance  ? 

It 
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1 8 1 L        It  8e^m8  to  me  that  a  construction  in  favour  of .  audi  a  permission 
P^jj         will  rather  aid  than  obstruct  the  object  of  the  licence,  by  pro- 

^.  moting  the  commerce  of  the  country. 

Belu  Heath,  J.  A  different  construction  from  that  which  lias  beett 

laid  down  by  my  Lord,  would  impede  the  commercial  purpose* 
for  which  (he  licence  was  granted. 

Per  Curiam^  Rule  discharged. 


J^ng  IP.  Sinclair  r.  Eldred. 


In  an  action  for 
a  malicious 


n^^^HIS  was  an  action  for  maliciously  and  without  probable 
arrest  the  plain-  -*•  cause  arresting  the  plaintiff,  to  which  the  defendant  pleaded 
nodamagS'for  the  general  issue.  It  appeared  at  the  trial  before  Lawrence^  J. 
extra  costs,  nor  at  GtuldhaUi  at  the  sittinffs  after  Hilary  Xj^tm  1811,  that  ihe 

anv  QaoiafiTCs 

tiniesa  malice     plaintiff  had  been  arrested  *  by  virtue  of  a  bilt  of  Middlesex^  in- 

tiiShlh^'fi^    dorsed  for  bail  for  10/.,  and  iiad  been  discharged  upon  his 

action,  being      attorney's  undertaking  to  put  in  bail,  which  was  accordingly 

n^oHtseif'  ^   done,  and  afterwards  the  defendant  suffered  judgment  of  iiju 

tTidcnce.  ^^^  ^  gp  against  him.     ITie  plaintiff  paid  for  costs  thirteen 

^        ^      guineas,  which  were  reduced  to  ll.  Is.  for  the  of&cers'  fee,  and 

SU  \Ss.  6d.  for  the  other  costs,  so  that  his  extra. costs  were  9/. 

Lawrencei'i.  doubted  at  the  trial,  whether  this,  judgment  of  non 

pros  was  sufficient  evidence  of  the  want  of  probable  cause,  and 

therefore  directed  the  jury  to  find  a  verdict  for  the  plaintiff,  with 

liberty  to  the  defendant  to  move  to  enter  a  nonsuit,  the  only 

damages  upon  which  the  plaintiff  insisted,  and  for  the  amount 

of  which  the  verdict  was  given,  were  the  extra  costs  in  the  first 

ifiction.     Marshall^  Serjt.  accorduigly  in  Easter  term  obtained  a 

rule  nisi  to  enter  a  nonsuit,  on  the  authority  oiSavUe  v.  Roberts^ 

1  SaUc.  \S.     S.  C.  Carth.  416.    Ptnion  v.  Honmr^  1  Bos.  Sr 

Pull.  205.    Daw  v.  Swaifij  1  Sid.  424. 

>  Beslf  Serjt  now  shewed  cause*  Admitting  that  a  want  of 
probable  cause  must  be  proved  in  order  to  maintain  this  action, 
there  was  sufficient  evidence  of  it.  This  is  not  like  the  case  of 
Savile  v.  Boberts^  where  it  was  held  that  it  was  not  a  sufficient 
ground  to  entitle  a  party  to  an  action  for  a  malicious  prosecu- 
tion, that  the  party  agamst  whom  it  is  brought  had  fiuled  in  an 
indictment  for  a  riot,  preferred  against  the  plaintiff  for  there 
the  defendant  liad  taken  all  meastkres  for  the  prosecution  of  his 
indictment.  But  in  this  case  the  defendant  never  attempted  to 
bring  tils  action  to  a  final  tarminatioiiy  but  voluntarily  abandoned 

it, 


IN    THK    FirrY-FlBBT  ^EAR   OF   GEORGE    III. 


it,  which  is  the  l>c»t  evidence  to  shew  his  opinion  tljat  there  was 
no  ground  for  it.  In  Skinner  v.  Gunlon,  1  Sound.  228.  it  was 
held  that  an  action  lies  for  maliciously  holding  to  bail. 

Marshall^  Serjt.  CQn(rd.  This  form  of  action  was  not  known 
before  the  time  0/  Lord  Holi,  when  some  cases  of  extraordinary 
malignity  induced  the  Courts  to  entertain  it.  In  Savile  v. 
SoberiSt  HoUy  C.  J.  says,  that  though  the  action  lies,  yet  it  is 
not  to  be  favoured.  The  very  circumstance  of  tlie  plaintiff  having 
pleaded  the  statute  of  limitations  to  the  action  brought  againlit 
hfoi,  seems  to  n^ative  a  want  of  probable  cause.  In  Furton  v. 
Hannotf  it  was  determined  that  nd  action  will  not  lie  for  vexa- 
tiously  suing  in  ejectment;  and  in  Gibson  v.  C/iaten,  2  Bos,  4' 
PuU.  129.  Lord  Eldon,  C.  J.  held,  that  there  must  be  both  a 
want  of  probable  c^use,  and  malice  proved,  to  8U])port  the 
action.  [Lawrence^  J.  In  that  case  the  defendant,  who  had  re- 
ceived his  whole  debt,  made  an  affidavit  that  the  plaintiff  was 
indebted  to  him  to  that  amount :  according  even  to  Savile  v. 
Roberts  the  action  might  be  maintained  uuder  such  circuip* 
stances.  Heathy  J.  Ip  that  case  the  affidavit  of  debt  was  made 
before  the  ppynijent  of  the  debt]  If  oppression  luid  been  the 
in9tive  for  suing,  tlie  defendani;  would  not  hav^  limited  his  afi- 
davii  of  debx  to  10/.  Danv  v.  Swain  is  tlie  first  ca§e  of  this  die^ 
jsc;ription,  and  it  is  there  mentioned  as  an  exception  to.  the  gene- 
rid  rule,  the  rule  being,  that  a  person  cannot  .sue  another  be- 
cause he  has  brought  an  unsuccessful  action.  The  damages 
given  indeed,  were  the  aniouot  of  the  extra  costs  only,  but  those 
cobts  can  never  be  the  increase  of  damages,  for  if  they  were, 
they  might  equally  be  recovered  though  no  arrest  had  taken 
place.  [Ltawrence^  J.  There  was  no  inconvenience  proved  as  a 
ground  of  damages.  Mansjield^  C.  J.  Is  tlierc  any  case  where 
an  action  has  been  maintained  for  extra  costs?]  Best.  Not  ex- 
cept  in  case  of  an  arrest.  [Mansfield^  C.J.  The  plaintiff  has  re- 
covered already  in  the  shape  of  taxed  costs  all  the  costs  which  the 
law  allows,  and  it  cannot  be  that  an  action  may  be  sustained  for 
the  surplus.] 

Mansfield,  C.  J.    Tliis  is  certainly  a  new  species  of  action, 

I  mean  considerinr;  it  as  Ian  action  to  recover  the  extra  costs,  for 

.0 

there  was  no  proof  of  any  inconvenience  of  any  sort  arising  to  the 
plaintiff,  except  in  the  payment  of  more  costs  than  the  law  allows 
bim,  and  which  therefore  he  ought  not  to  recover.  With  re- 
spect to  the  malicious  arrest,  there  never  was  a  period  when  this 
species  of  action  ought  more  to  be  encouraged,  for  there  is  much 
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abase  made  of  the  power  of  arrest;  bat  I  do  not  think  that  the 
drcomstance  of  not  proceeding  in  an  action,  is,  alone^  evidence 
sufficient  to  support  this  action,  and  to  prove  malice:  sadi  k 
circumstance  is  very  consistent  with  the  case  of  a  person  who 
might  have  an  acknowledgment  of  a  debt  contained  in  a;letter, 
which  might  be  lost  since  the  commencement  of  the  action,  or 
with  the  death  of  a  witness  who  alone  was  able  to  prove  the  debt, 
and  so  the  party  mqr  be  deprived  of  all  Ae  means  of  pnxieding* 
There  never  has  yet  been  a  case,  where  the  mere  not  proceeding 
in  an  action  has  been  held  evidence  pf  itself  alone  sufficient  to 
support  this  action.  The  rule^  therefore,  for  entering  a  nonsuit 
most  be  made 

Absolute. 


JkflM  la. 

nMMffenl 
covaauitofoiit 
gfsntor  of  an 
•imaitj  it  not 
•voided  by  the 
iafiBcy  of 
•DOtherwho 
grantiin  the 
deed* 


["] 


Haw  v.  Ogle. 

/COVENANT.  The  declaration  stated,  that  by  indenture 
^^  made  on  the  87th  of  March  1809,  at  Westminster  in  the 
county  of  Middlesex^  between  the  defendant  and  D.  Monerieffe 
of  the  first  part,  H.  Cartwright^  J.  TUfane^  and  H.  Putten^  of 
the  second  part,  and  the  plaintiff  of  the  third  part,  one  part  of 
which  indenture,  sealed  with  the  seal  of  the  defendant,  the 
plaintiff  brought  into  court,  the  defendant  and  D.  Mgncrieffi 
-did  thereby  jointly  for  themselves,  their  heirs,  executors,  and 
administrators,  and  each  of  them  severally,  separately,  and  apart 
firom  the  other  of  them,  did  thereby  for  himself  his  heirs,  exe- 
cutors, and  administrators,  covenant,  promise^  and  agree  with 
the  plaintiff,  that  they,  or  one  of  them,  or  one  of  their  heirs,  &c. 
would,  during  the  term  of  100  years,  if  they  or  the  survivor  of 
than  should  so  long  live^  pay  to  the  plaintiff  an  annuity  of  1 50/. 
by  quarterly  payments.  The  declaration  then  stated  a  covenant 
on  the  part  of  the  defendant  and  D.  Monaieffe  to  attend  at  the 
Pelican  or  other  life  insurance  office^  in  order  that  the  plaintiff 
'mi^t  obtain  a  policy  on  the  life  of  each  or  either  of  them,  and 
that  they  would  not  during  the  continuance  of  the  said  annuity, 
go  on  the  seas,  or  in  pgrts  beyond  the  seas,  without  giving  the 
plaintiff  as  early  notice  as  might  be,  and  that  in  case  the  plaintiff 
should  pay  any  additional  irate  of  insurance,  by  reason  of  their 
^ing  on  the  seas,  or  b^ond  the  seas,  that  they  would  reimburse 
the  same  to  him.  The  declaration  then  alleged  that  the  de- 
fendant and  D«  Moncri^e  went  on  the  seas,  and  in  parts  beyond 

the 
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the  teuy  pfevioM  to  which  the  {daintiff  had  insured  a  certain       1811. 
sum  OD  the  life  of  D.  Moncr^ffe^  and  that  the  phuntiff  after- 
wards paid  the  mm  of  34/.  9«.  id.  as  an  additional  rate  of  insnr* 
•ace  bjr  reason  of  the  said  D.  Monerieffif%  going  on  and  bqrond        Ooia 
die  seas,  of  which  the  defendant  and  D.  Monerieffi  had  notice. 
It  then  alleged  a  breach  in  the  non-payment  of  this  additional 
rate.     The  defendant,   after  craving  oyer  of  the  indenture^ 
pleaded,  Ist,  non  nt  factum;  2dly,  Uiat  D.  Monerieffi^  on  the 
^7th  Mdurch  1809,  sealed  and  as  his  act  and  deed  delivered  to 
the  plaintiff  the  said  supposed  indenture,  and  that  at  the  time 
of  making  the  same^  and  when  the  same  was  sealed  and  deli* 
vered  by  the  defimdant  and  Z>.  M^  the  latter  was  an  infant 
ander  the  age  of  21  years,  to  wit,  of  the  age  of  20  years,  to  wit, ' 
at  WcUmmUr.    To  this  plea  there  was  a  general  demurrer  and 
joinder  thereto. 

Bed^  Serjt.  supported  the  demurrer. 

Lau^  Seijt.,  for  the  defendant,  relied  upon  the  stat.  17  G.  S.  [  IS  ] 
c  W.  s.  6.  **  that  all  contracts  for  the  purchase  of  any  annuity 
with  any  person  being  under  the  age  of  21  years,  shall  be  and 
remain  utterly  Toid,^  and  as  the  contract  was  entire,  and  could 
not  be  bad  in  part  and  good  as  to  the  remainder,  it  was  there- 
fare  void  also  with  respect  to  the  defendant  He  said  that  it 
made  no  di£Eerence  that  the  consideration  money  was  to  be  di- 
vided between  the  two  grantors,  there  being  but  one  contract 
by  which  they  were  bound,  and  it  was  not  the  object  of  the  act 
that  where  an  infent  was  a  party  to  such  contract,  he  alone 
ahoold  be  personally  released  from  it,  for  the  common  law 
would  have  protected  him  to  that  extent;  but  the  statute  made 
the  whole  transaction  void  as  well  with  respect  to  the  co-obligors 
and  sureties,  as  the  in&nt. 

Maksfield^  C.  J*  The  statute  does  not  say  simply  that  the 
contract  shall  be  utterly  void,  but  void  notwithstanding  any 
attempt  to  confirm  the  same  after  the  infent  shall  have  attained 
the  age  of  21  years,  so  that  the  legislature  was  aware  that  the 
contract  made  by  an  in&nt  was  void  at  common  law.  It  would 
be  monstrous  if  it  should  be  void;  for  suppose  a  young  man  left 
with  10,000/.  per  annum^  which  is  directed  to  accumulate  until 
be  is  of  age^  if  a  guardian,  for  the  necessary  subsistence  of  the 
young  man,  or  his  education,  agrees  to  raise  money  by  this 
mode  of  annui^,  and  the  guardian  joins  therein  for  security,  it 
would  be  very  hard  if  this  security  could  be  vacated. 

LtAWBjBVCE,  J.    One  is  inclined  against  this  annuity,  which 

is 
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[*13  ] 


ik  for  the. lives  of  two  young  ii|en  at  6^  years  purchase  only,  if 
it  was  fiossibic  to  set  it  aside. 

*  Ghambre,  J.  The  person  who  joins  in  the  annuity  is  suffi- 
ciently punished,  if  it  is  an  improvident  grant,  by  being  left  to 
bear  the  expenses  of  the  annuity. 

Per  Curiam^  Judgment  for  plaintiff. 


Jun§  19. 


Readsuaw  v.  Wood  and  Atkins,  Esqrs.  Sheriff  of 

Middlesex. 


(lence  of  a 
judgment 
apiinst  itf.  B, 
and  C.  B\ 


"^    a  writ  of  venditioni  exponas  issued  at  the  suit  of  the  plaintiff. 
The  declaration  stated  that  the  plaintiff  heretofore,  to  wit,  in 


a  jirH^mTnt  lb!  HT^^^  "^^  ^  ®^^*^"  against  the  defendants  for  a  false  return  to 

tained  airainst 
A,  B»  is  not 
prove<l  by  evi- 

Trinity  term,  in  the  45th  y^ar  of  the  king,  in  the  court  of  our 
said  lord  the  king,  before  the  king  himself,  by  the  considera- 
tion and  judgment  of  the  same  Court,  recovered  against  one 
Augustus  BeevoTj  clerk;  a  certain  djebt,  &c  as  by  the  record 
and  the  proceedings  thereof,  still  remaining  in  the  same  Court, 
would  mor^  fully  appear;  and  that  plaintiff  afterwards  sued  and 
prosecuted  out  of  the  swd  Court  a  testatum  Jieri facias^  directed 
to  the  sheriff  of  Middlesex^  hy  which  writ  our  lord  the  king 
cbramanded  the  sheriff  that  of  the  goods  and  chattels  of  the 
said  A,  Beevor  in  his  bailiwick,  he  should  cause  to  be  levied  the 
debt  and  damages  aforesaid,  &.c.  At  the  trial  of  thjs  cause 
before  Mansfield^  C,  J.  at  the  Westminster  sittings  fifler  last 
Hilary  term,  it  appeared  upon  the  production  of  the  office 
copies  of  the  proceedings,  that  the  judgment  was  a  judgnlent  in 
iSiehi^BgdXu^i  Augustus  Beevor  and  Charles  Morlcy  Balders^  and 
that  the  testatum  Jieri  facias  directed  the  shwff  to  levy  of  the 
gopds  of  A.  Beevor^  as  well  a  certain  debt  of  2100Z.  which  C. 
B.  Beadshaxs)  bad  recovered  against  him,  as  also  805.  awarded 
to  the  said  C.  B.  Readsha>m  for  Jiis  damages,  &c.  and  costs, 
Mrhereof  the  said  A.  Beevor  h  convicted,  as  appears  to  us  of  record. 
Upon  this  evidence  it  was  objected  that  there  was  a  variance 
between  the  declaration,  which  set  forth  a  judgment  against  A. 
B,  idone,  and  the  judgment  proved,  which  appeared  to  be  a 
judgment  against  A.  B.  and  C.  M.  EeadsAaw  jointly,  and  also 
tliat  the  writ  of  testatum  Jleri  facias  did  not  pursue  the  judg- 
ment, but  was  against  A.  B.  alone.  A  verdict  was  found  for 
the  plaintiff^  with  liberty  to  the  defendant  to  move  to  enter  a 
nonsuit* 

Best, 


[  1*  ] 


Readshaw 
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Bra^  SeijU  aoDordingly  in  the  last  term  obtained  a  mle  niij        1811. 
for  that  purpose,  against  which  Faugianj  Seijt.  now  shewed 
cause,  and  contended  that  the  alleged  variance  was  immaterial 
in  this  case,  as  the  recital  of  the  judgment  was  matter  of  in-      Sheriff  of 
diicenient  only,  and,  if  defective,  might  be  rejected  as  surplu-  ^*">'^''**"^ 
sage.     He  insisted,  however,  that  there  was  no  defect  in  that 
recital,  which  was  well  maintained  by  the  proof:  for  it  did  ap- 
])ear,  according  to  the  allegation  in  the  declaration,  that  the 
plaintiff  had  recovered  against.^.  B.;  and  although  the  judg- 
ment included  also  another,  it  was  not  upon  that  account  the 
less  a  judgment-  against  A.  B.     He  relied  on  the  case  of  Hea^ 
drey  v.  Spencer^  cited  in  King  v.  Pippety  1  T.  R.  238.,  which 
was  an  action  by  the  high  bailiff  of  Westminster  againt  the  de- 
fendant in  the  nature  of  an  escape.    The  declaration  set  forth  a 
latUat  against  Donner  and  J.  Doe^  with  an  ac  etiam  against 
Dpnner^  and  the  writ  produced  in  evidence  was  against  Donner 
and  two  others,  and  not  against  Jl  Doe.    It  was  objected  that 
there  was  a  variance  between  the  declaration  and  writ,  inasmuch 
as  a  writ  against  Donner  and  two  others  could  not  be  the  same 
as  a  writ  against  2).  and  Jl  Z).  •  On 'the  other  hand,  it  was  con-     . 
tended*  that  the  only  iquestion  was*  .whether  such  a  writ  had 
issued  as  warranted  the  arrest  of  Donner ;  and  that  had  been 
proved.    Lord  Mansfield  over-ruled  the  objection,  and  said  this 
was  a  sufficient  wrii  to  warrant  the  arres^.  which  was  all  that       [  1^  ] 
was  necessary.     So  in  this  case  it  was  unnecessary  to  set  out 
more  of  the  judgment  than  was  enough  to  support  the  writ  of 
execution  against  A.  Beevor^  the  false  return-  to  which  is  the  gist 
of  the  action,  the  rest  being  mere  inducement      Enough  is 
stated  to  warrant  the  execution  against  A.  Beevor^  and  though 
the  judgment  is  jointly  against  another.  A,  Beexx>r  is  liable  fov 
the  whole. 

Lawrence,  J.  A  plaintiff  cannot  have  a  separate  execution 
on  a  joint  judgment;  but  in  the  case  cited,  though  the  latitat 
was  against  Donner  and  two  others,  yet  the  plaintiff  might  in 
the  King^s  Bench  have  declared  against  Donner  only.  Here 
the  plaintiff  has  not  contented  himself  with  stating  the  delivery 
of  the  writ  to  the  sheriff,  and  the  false  return  thereto,  but  has 
gone  further,  and  stated  a  judgment  and  a  writ  issued  confoi  m- 
ably  thereto;  but  upon  the  production  of  the  evidence  the 
judgment  appears  to  be  different,  and  such  as  does  not  authorize 
the  writ.  If  the  plaintiff  states  the  judgment,  he  undertakes 
to  prove  it,  but  a  judgment  against  two  cannot  be  taken  to  be 
the  same  as  a  judgment  against  one  only. 

Best^ 
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JBnt^  conirdf  was  stopped  by  the  Court,  Mansfield,  C.  J. 
eoncnrring  with  Lawrence,  J.;  and  thereupon  the  rule  was 
made 

Absolute. 


[16] 

/iim19. 

Tbe  declara- 
tiont  of  a  de- 
cft<ed  occupier 
of  land  of 
whom  be  held 
the  land,  are 
evidence  of  the 
ericinof  that 
p^noo. 

But  it  mutt 
iiKt  be  shewn 
that  tbe  land 
thedecraifd 
occupied  was 
the  land  now 
in  the  tenant's 


[  17] 


PcACEABLBy  on  Demise  of  Uncle,  t^.  Watson. 

npHIS  was  an  gectment  brought  to  recover  possession  of  three 
•'-  houses  at  Wisbeach.  Upon  the  trial,  at  the  Cambridge 
spring  assizes  1611,  before  Grose,  J.,  the  counsel  for  the 
plaintifi^  whose  lessor  claimed  the  premises  by  descent  from 
Soberi  Farthing,  in  order  to  shew  the  seisin  a£  Robert  Farihingf 
asked  a  witness  if  he  had  known  one  Clarke  now  deceased,  and, 
upon  his  saying  yes,  asked  if  he  had  ever  heard  Clarke  say  of 
whom  he  rented  the  houses  which  he  occupied  in  Wisbeaeh, 
The  counsel  for  the  defendant  objecting  to  this  question,  Grose, 
J.  refiised  to  permit  it  to  be  put;  and  the  plaintiff^  being  unable 
to  prove  his  title  without  this  evidence,  was  nonsuited.  Another 
objection  was  also  raised  by  the  defendant,  that  the  term  allq^ed 
to  be  demised  to  the  plaintiff  had  expired  before  the  trial ;  bat 
that  objection  was  over-ruled  at  the  trial,  and  the  rejection  sanc- 
tioned by  the  Court  afterwards,  who  said  it  might  be  cured  by 
amending. 

Pectmellf  Seijt.  in  Easter  term  had  obtained  a  rule  nisi  to  set 
aside  the  nonsuit  and  have  a  new  trial,  upon  the  ground  that  evi- 
dence of  the  declarations  of  a  deceased  tenant  may  be  received 
to  shew  who  was  his  landlord. 

Sellon,  Seijt  in  this  term,  shewed  cause  against  this  rule,  on 
the  ground  that  the  question  was  inadmissible,  because  no  found- 
ation had  been  laid  by  any  previous  question  to  shew  where  the 
houses  were  situated  which  ^Clarke  had  occupied,  or  that  they 
were  the  houses  for  which  this  ejectment  was  brought,  or  that 
the  defendant  was  in  possession  of  them. 

Blosset,  Seijt  in  support  of  the  rule.  The  evidence  would 
have  shewn,  as  well  tbe  identity  of  the  premises,  as  the  seisin  of 
IUi>ert  Farthing.  The  answer  would  have  shewn,  that  the  pre- 
mises of  which  the  witness  was  speaking  were  in  the  seisin  of  the 
plaintiff's  lessoi^s  ancestor,  and  by  the  plaintiff's  opening  it 
appears  that  he  goes  for  those  houses  of  which  his  ancestor  was 
seised.  But  this  objection  upon  the  identity  of  the  premises  was 
never  taken  at  the  trial;  the  evidence  was  rejected  upon  the 
broad  ground,  that  the  declarations  of  the  deceased  tenant  were 

inadmissible. 

n  The 
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The  learned  judge's  report,  however,  stated  that  there  had        1811. 
becD  no  sufficient  foundation  laid  to  introduce  the  question.  ^ 

Mansfield,  C.  J.    The  opinion  of  Grose^  J.  is  unanswerable.      Lessee  of 
The  ground  of  the  rejection  is  this.     Possession  is  prima  faeU      Uiicl%v 
evidence  of  seisin  in  fee-simple :  the  declaration  of  the  possessor      Watimiu 
that  he  is  tenant  to  another,  makes^  most  strongly,  Uierefoie^ 
against  his  own  interest, .  and  consequently  is  admissible^  but  it 
most  be  first  shewn  that  he  was  in  possession  of  the  premises  fi^r 
which  the  ejectment  is  brought.    The  learned  judge's  report 
however  seems  to  go  further,  and  to  intimate  tliat  he  should 
have  refected  the  evidence  of  the  decliurations,  whether  there  had 
or  had  not  been  other  evidence  to  identify  the  premises  which 
Clarte  held,  as  those  that  were  sued  for. 

Lawrence,  J.  The  plaintiff  must  know,  or  ought  to  know, 
what  premises  he  goes  for,  and  he  must  first  shew  that  the  de- 
fendant is  in  possession  of  the  premises  sought  to  be  recovered, 
and  pezt,  that  the  plaintiff  has  a  better  title.  But  smce  the 
learned  Judge^as  of  opinion  that,  after  those  &cts  were  proved,  [  18  ] 
tlie  declarations  still  would  not  be  evidence^  there  ought  to  be  a 
trial 

Rule  absolute. 


Nix  v.  Cutting.    , 

Jujw  19. 

ri^ROVEJEt  for  a  poney.    The  only  question  was  whether  a  loaDactioDor 
person  of  the  name  of  D^niiy,  who  had  been  admitted  to  JJJJJ[^  ^^*^..„. 
g^^e  evidence  on  behalf  of  the  defendant,  was  an  admissible  wit-  itoompetent  to 
ness.    The  evidence  which  the  witness  gave  wkB  to  the  following  ^uintiff  apved 
cdfect;  that  it  was  agreed  between  the  plaintiff  and  himself  that  ^x^^^^ 
he  (the  witness)  should  take  the  poney  as  a  security  for  the  pay-  uke  the  hone 
ment  of  a  sum  of  15/.  before  that  time  deposited  by  him  with  ^,\!^^^ 
the  plaintiff,  and  that  the  poney  should  be  sold  at  the  next  ^^'°7^^°|^* 
Woodbridge  i^  if  the  mon^  was  not  paid  by  that  time.    In  SkmiM  sell  it  if 
consequence  of  the  above  agreement,  the  witness  took  the  poney,  ^  SSd*21iV* 
and  the  mon^  not  having  been  paid,  sold  it  at  Woodbridge  fiur  day  certmin, 
to  the  defendant.    GroUf  J.,  before  whom  the  cause  was  tried  at  ^^  the'wit-  * 
the  last  assizes  for  the  county  of  ^ffolk^  was  of  opinion  the  wit-^  °«"  m tih«h'"'' 
ness  was  admissible^  and  received  his  testimony,  and  the  jury  to  the  ddend- 
firand  a  verdict  for  the  defendant  In  Batter  term,  Sellon,  Seijt.  ^^iJ^"^^ 

edoohiteTi- 
wQl  asiafiil  kte  ia  sa  setioii  Co  W  brought  againit  him  by  the  plainttC 

obtained 
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1811.       obtained  a  rule  nisi  for  a  new  trial,  on  the  authority  of  the  case 
oi  Bland  v.  Ansley^  2  N,  R.  331.,  insisting  on  the  incompetency 
^^  of  the  witness,  inasmuch  as  he  was  interested  in  warranting  his 

CuTTiKG.     title  to  sell  to  the  defendant. 

Blossetj  Seijt.  now  shewed  cause,  and  distinguished  this  from 
the  case  of  Bland  v.  Ansleyj^here  he  said  the  witness  was  most 
[  19  ]      immediately  interested;  for  the  effect  of  a  verdict  in  that  case  in 
favour  of  the  defendant,  for  whom  he  was  called  as  a  witness, 
would  have  been,  to  satisfy  an  execution  then  issued  against  his 
^oods,  and  to  deliver  him  therefore  from  all  further  liability  in 
respect  of  that  execution :  but  this  was  only  the  ordinary  case  of 
proving  one  person  devested  of  property  by  the  evidence  of  an- 
other, to  whom  he  has  parted  with  it.     Here  the  witness,  by 
virtue  of  the  special  agreement  made  between  him  and  the  plain- 
tiff, stood  in  the  situation  of  a  purchaser  from  him  of  the  poney, 
and  under  that  agreement  was  entitled  to  hold  the  property:  but 
in  case  an  action  should  be  brought  against  him  to  recover  it 
back,  this  verdict  would  be  no  evidence  for  him  in'  such  action, 
tior  could  it  avail  him  in  any  way* 

Sellany  Seijt.  contra.    It  is  not  necessary,  in  order  to  disqua- 
lify a  penkm  from  being  a  witness  in  a  cause,  to  shew  that  the 
verdict  obtained  in  that  cause  may  be  used  either  as  evidence  for 
or  against  him.    That  indeied  ifi  one,  but  not  the  only  groundof 
disqualification.    And  the  question  is,  whether  this  case  does  not 
also  afford  another.     Here  the  plaintiff  established  a  primdjacie 
case,  which  must  have  prevailed,  unless  the  witness,  by  making  ^ 
himself  the  principal,  and  the 'defendant  only  the  agent,  can 
shift  the  respon^bility  from  the  defendant  lipon  himself.  In  order 
to  do  this,  he  was' 'first  permitted  to  prove  a  debt  due  from  the 
'  plaintiff  to' himself,  which  he  Was  cleariy  incompetent  to  do,  attd 
then^that^  the' property  became  his,  and  was  not  the  plaintiff^, 
which  he  was  directly  interested  to  prove,  after  haVing  made' a 
sale  of  and  thereby  warranted  it  to  be  his  property  to  the  defend- 
ant, to  whom  he  would  be  liable  over  in  case  it  turned  out  to  be 
the  plaintiff's.     In  this  view  of  the  case,  therefore,  the  cause  was 
in  reality  the  cause  of  the  witness. 
[  20  ]  Mansfield,  C.  J.     The  question  is,  whether  the  witness,  who 

bought  a  horse  of  the  plaintiff,  is  competeiH  to  prove  that  fact. 
I  cannot  possibly  see  ady  objection  to  his  proving  it,  for  as  be- 
tween the  witness  and  the  plaititiff,  or  the  witness  and  the  de- 
fendant, the  verdict  which  is  obtained  upon  his  te^tiinony  in  this 
cause,  will  be  of  no  avail  to  him. 

3  Lawrknce, 
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Lawrence,  J.     The  case  of  Bland  v.  Ansley  is  clearly  dfs«  161  !• 

cemible  from  this :  for  ia  that  case  there  was  an  execution  pend-  

ing  against  the  witness,  from  which  lie  would  have  been  relieved  ^^ 

by  a  verdict  given  conformably  to  his  testimony.  CotH^o. 
Per  Curiam^                                                      Rule  discharged. 


Doe,  on  the  Demise  of  Dyke  and  Others, 

V.  Whittingham.  -     ^^ 

June  90. 

H'^HIS  was  an  ejectment  brought  to  recover  a  messuage,  garden,       a  dee<i  which 
■■■  and  two  acres  of  land  in  the  parish  of  GnossaU.  Upon  the  a^'I^vcn^r 
trial  before  lAvmrence^  J.  at  the  last  spring  assizes  for  the  county  ^  s^*"*'  seised, 
oiSiaffordy  it  appeared  that  Edward  Bate,  being  seised  of  the  the  use  is  to* 
premises,  on  the  22d  of  March  1787,  executed  on  unstamped  j'^'^aswof  Uic 
paper  an  instrument  in  the  form  of  a  deed-poll,  entitled  at  the  covenantor, 
top,  "  A  deed  of  gift,"  and  expressing  that  he,  ^^  Edward  Bate^  doesnoTaffect 
in  consideration  of  the  love,  good  will,  and  affection  which  be  thereby  to  dis- 
had  and  did  bear  towards  his  loving  *  daughter  Margaret^  the  freehold  in  the 
wife  of  John  Whittingham^  the  defendant,  had  given  and  granted,  "^"j^aithou  ^ 
and  by  those  presents  did  freely  give  and  grant  unto  the  said  the  use  is  to 
Margaret  Whittingham^  her  heirs,  executors,  or  administrators,  ^"j^h  mi^not 
(after  the  deceases  of  himself  and  his  then  wife,)  the  premises  happen  till  lony 

I  aiter  the  cove» 

therein  mentioned,    as  a  gratuity  for  money  which   his  said  nantors  death, 
daughter  had  lent  him,  to  hold  the  premises,  (from  and  after  the  Jng  "nthTm^n 
decease  of  him   and  his  then  wife,)   absolutely,  without  atiy  time. 
manner  of  condition,  otherwise  than  what  was  above  mentioned."  is  produced. 
It  wa^  signed,  sealed,  delivered,  and  attested.     On  the  5th  of  Jl;'"'?^  *  '^^^ 

^         '  '^  '  the  stamp  re- 

June  1793,  he  made  his  will,  duly  executed  and  attested  to  pass  quired  by  48  g. 
real  estates,  and  after  having  thereby  devised  all  his  real  and  miMibie  in^evil 
personal  estate  to  his  wife  for  her  life,  and  having  devised  after  dence,  although 

C       J  ,  .      1         1  ,^  *_  .  .1    It  has  not  at- 

hee  decease  unto  his  daughter  Margaret  the  premises  comprized  fixed  the  deed 
in  the  above-mentioned  deed  of  gift,  for  the  said  Margaret  Whit-  '^Tue^rtljilir^ 
tingham  to  have,  hold,  occupy,  possess,  and  enjoy  all  the  said  by  the  sututes 
premises,  with  every  of  their  appurtenances,  he  willed  that  all  ^j^e  when  such 
the  rest  of  his  worldly  estate  should  be  equally  shared  among  ^^^J^,'""  ***' 
the  rest  of  his  children.     The  testator  died  in  the  year  1794,      [  •Sl  ] 
and  the  defendant,  John  Whittingham,  and  Margaret  his  wife, 
entered  and  were  seised:   in   consequence  of  the  decease  of 
Margaret  the  wife  ip  April  1799,  this  ejectment  was  brought  by 
the  other  children  and  a  grandchild  of  the  testator,  claiming 
th»  rerexBion  in  fe<^  under  the  residuary  devise.     At  the  trial 

the 
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1811.       the  deed  of  gift  ufpeared  stamped  with  the  30s.  deed  fimp 

-         which  was  ia  use  for  deeds  in  the  year  1811;  ^and  it  was  alleged 

1^1^q£     that  the  •  stamp,  which  was  in  use  for  similar  instrnments  in  the 

Dtks^       year  1787»  was  obsolete  and  destroyed,  and  could  not  now  bo 

Wmrniro-   ^^^^^  ^  ^^  stamp  o£Bce.    Two  objections  were  made  at  the 

BAM.        trial :  first,  that  this  instrument  could  not  take  eflfect,  because  it 

purported  to  create  a  freehold  estate  injitturo  ;  secondly,  that  it 

could  not  be  received  in  evidence  unless  stamped  with  the  par- 

[  S2  ]      ticular  deed  stamp  which  was  by  law  required  at  the  time  of  the 

execution  of  the  deed.    Lamrence^  3^  however,  on  both  points 

thought  otherwise,  and  the  jury,  under  hb  diiectioii,  found  a 

verdict  for  the  defendant. 

Skepherdf  Serjt.  in  Easter  term  obtained  a  rule  rdsi  to  set 
aside  the  verdict,  and  enter  a  verdict  for  the  plainti£P.  . 

Bestf  Seijtif  who  was  in  this  term  to  have  shewn  cause  against 
the  rule,  was  stopped  by  the  Court. 

Shepherd  contended  that  this  case  was  distinguishable  frooi 
Ooe  ex  dem.  Wilkinson  v.  TVanmeTf  2  Wils.  IS.  S.  C.  more 
fidly  WSleSf  182.;  that  in  the  case  cited,  the  estate  of  firee> 
hold  remained  in  the  re-lessor  during  his  life^  and  upon  his  de- 
cease descended  to  his  heir,  who  would  be  seised  to  the  use  of 
the  usee.  But  in  this  case  an  intermediate  estate  of  frediold 
was  intended  to  intervene,  namdy,  to  the  grantor^s  wife^  for  it 
is  as  if  he  had  said,  I  intend  that  the  estate  shall  be  by.  some 
means  convqred,  after  my  own  decease^  to  my  wife  for  her  life; 
and  after  her  decease^  I  covenant  to  stand  sdsed  of  it  to  the 
use  of  my  daughter,  the  defendants  wife^  and  her  heirs;  but 
there  are  no  apt  words  by  which  if  he  had  died,  living  his  wife^ 
the  estate  whidi  he  contemplates  his  intention  to  limit  to  his 
wife,  could  have  taken  eifect ;  therefore  the  heir  would  not  stand 
,  seised  to  her  use,  and  then  the  ulterior  estate  to  his  daughter 
must  fell  to  the  ground,  for  want  of  any  present  estate  of  free* 
hold  to  support  it 

Heath,  J.    Here,  after  the  death  of  the  covenantor,  there 
would  be  a  resulting  use.    The  mbchief  against  which  the  law 
intended  to  provide  was,  that  there  might  be  no  tenant  to  the 
precipe,  but  that  would  not  happen  in  the  present  case. 
[  28  ]  Lawrence,  J.    The  case  in  Willes  decides,  that  a  covenant 

to  stand  seised,  where  the  use  is  to  arise  at  a  ftiture  time  is  good: 
here  the  use  will  arise  after  the  death  of  the  wife. 
The  objection  upon  the  stanqp  was  abandoned. 

Rule  discharged. 
Doe, 
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•    Doe,  on  Demise  of  Barber,  v.  Lawrence.  jum  20. 

nr^HIS  was  an  action  of  gectment  brought  to  recorer  certain  ArijchtoCeni 
^  premises  upon  a  forfeiture  committed  by  an  under-tenant  ^^^to  a^ 
by  the  breach  of  covenants  contdned  in  a  building  lease,  which  '^°^''  ^  ^ 
was  made  between  John  Barber  and  Peter  Reynolds,  a  trustee 
fx  Bmrber^  cf  the  first  part;  James  CoUinsj  of  the  second  part; 
Jtelbert  CoOinSf  of  the  third  part;  and  John  King,  the  original 
lesieei  of  the  fourth  part ;  and  recited  the  state  of  the  title, 
whidi  was,  that  Robert  Collins  being  seised  in  fee,  had  mort^ 
giged  to  Reynolds  in  trust  for  Barber,  so  that  the  legal  estate 
was  in  Reynolds,  and  he  had  made  a  second  mortgage  to  James 
CcOins.  All  these  parties  were  made  to  join  in  the  demise  to 
£1^,  and  the  entry  upon  breach  of  covenant  was  reserved  to  the 
feveral  cestui  que  trusts  and  trustee  together:  Reynolds  alone  of 
all  the  parties,  had  never  executed  the  lease.  Upon  the  trial  at 
the  WWtotiuf^  sittings  after /fi/arj^  term  1811,  before  Heathy 
J^  a  verdict  passed  for  the  plaintiff. 

Skepkerif  Seijt.  in  Easter  term  obtained  a  rule  msi.toset 
aside  the  verdict  and  have  a  new  trial  upon  the  ground  that  a 
right  of  fitly  conld  not  be  reserved  to  a  stranger  to  the  estate, 
and  the  lease  shewed  the  legal  estate  to  be  in  Reynolds.  Co. 
Liu.  914. 

Bettj  Stfjt,  in  this  term,  contended,  against  this  rule^  tliat  [  24  ] 
•  the  covenant  of  the  lessee  that  the  cestui  que  trust  might  re- 
enter, estopped  him  from  taking  this  objection,  and  next,  that 
the  first  mortgage  being  paid  off,  the  equitable  estate  of  Barber^ 
and  legal  estate  of  Reynolds,  were  at  an  end.  But  the  Court, 
aikiog  far  the  proof  of  the  re-assignment,  held  that  the  ease  #itf 

too  dear  for  argument,  and  made  the 

Rule  absolute. 
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Jackson  and  Another  v.  Anderson  and  Others. 

June  20.         , 

ic^pwJt^  npROVER  for  SOOO  pieces  of  foreign  coin  caUed  Spanish 
that  he  had  i«.  dollars.    The  plaintifis  were  the  surviving  partners  of  Sad- 

r969dc5law*'"  ^»  J5ic*«w,  and  Co.  merchants  of  London;  the  defendante 
^gnedto'  were  bankers  there.  In  1808,  Sadler,  Jackson,  and  Co.  con- 
cede reoeived^'  Signed  to  Mr.  J.  Fielding,  resident  at  Buenos  Ayres,  an  assort- 
andowlwdth  ^"^^^  ^^  ^^'^^^  goods  for  sal^  which  he  accordingly  sold,  and 
hill  of  lading  to  rendered  them  an  account  of  the  proceeds  calculated  in.  dollars, 
f^o^rocSvc?*  ^^^  annexed  to  the  following  letter :  "  Buenos  Ayres,  August 
the  price  of  the  28,  1809.  MeasTs.  Sadler,  Jackson,  and  Co.  Gentlemen,  An- 
hank  of  Eng-  n^ced  I  hand  you  an  account  of  sales  of  four  trunks,  net  pro- 
thev  w**"dc-  ^^®^*  *^^^  Spanish  dollars,  which  amount  I  shall  ship  per  the 
poiited  for  nte'  Cheerfy  gun  brigr,  Lieutenant  FuUarton,  who  will  sail  direct  for 
^^Tdtih^xo^^^^^  in  10  or  1*  days;  this  being  a  direct  and  safe  con- 
the  bank.  Yeyance,  I  dcMned  it  more  your  interest^  than  sending  them  to 

the  letter  was  a  Bio,  more  especially  as  the  exchange  has  considerably  feUen 
pi^atk^rf  there.  Signed,*  J.  FieldingJ'  Some  Ume  afterwards  the  plain- 
the  dollars  to  tiffs  received  the  following  letter,  which  was  brought  by  the  ship 
SL  Thii"th?*  Cheerly :  ««  Buenos  Ayres,  l^tih  Sept.  1809.  Gentlemen,  I  have 
piaiatiA  and      by  this  conveyance  sent  to  my  friends  Messrs.  Zjaycock  and  Co. 

defendant  were      "^  "^  '^  Ti? 

wnS^o^^te-      a  bill  of  lading  for  a  barrel  of  dollars,  marked  ^J  100,  in  which 

Rionof  thedol-  are  included  1969  for  you  and  on  your  account,  which  sum  will 
ahhou^h^o*'  be  rendered  to  yOu  by  said  gentlemen.  Signed  J.  Fielding!* 
specific  dollars .  Addressed  to  Messrs.  Sadler,  Jackson,  and  Co.^fr  Cheerhf,  Cap- 
edforthepia^^  ^^  FuUarton.  Upon  the  receipt  of  this  letter,  theplaintifis 
tiff,  yet,  as  the    referred  to  Laycock  and  Co.,   who  after  repeated  applications 

defendant  bad  ,  ,         ^  ,/.  i.tiiii 

convened  all      made  to  them,  returned  for  answer  that  they  had  transferred  the 

andaUhisoiJn  ^^'^  ^^^  lading  to'a  friend.  In  consequence  of  this  answer  the 
trover  would  lie  plain tiifs  made  inquiry  at  the  Bank  of  England,  and  there  dis- 
share.*''4.That  Covered  that  the  barrel  of  dollars  upon  its  arrival  had  been  de- 
aitbough  the  posited  at  the  Bank,  and  that  the  bill  of  lading,  indorsed  seve- 
ed  in  the  same  rally  by  J.  Fielding,  Laycock,  and  Co.,  and  the  defendants,  had 
t^^^^  been  transmitted  to  the  bullion  office  by  the  defendants,  of  whom 
deiivery,by  th6  the  Bank  had  purchased  the  dollars,  and  paid  them  the  sum  of 
the  bufof  1098/.  135.  9d.,  being  the  value  of  4718  dollars  contained  in  the 

lading,  which     barrel:  which  sum  the  defendants  carried  to  the  credit  of  Z^y- 

was  the  symbol  . 

of  them,  and      cock  and  Co.,  with  whom  they  had  an  account  as  bankers.   Upon 

^e^uefw^a  ^his  the  plaintifis  demanded  the  1969  dollars  of  the  defendants, 

conversion.       \fiiQ  refused  to  deliver  them  up.    This  cause  was  tried  before 

C  *25  ]  MansJteU, 
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Mansfield^  C.  J.  at  the  London  sittings  'after  last  Hilary  term, 

when  the  defendants  endeavoured  to  shew  that  the  consignment 

of  this  barrel  of  dollars  to  Laycock  and  Co.  was  not  the  same 

transaction  with  that  in  which  the  1969  dollars  were  included 

on  account  of  the  plaintifis ;  but  the  jury  being  against  them  on 

that  point,  they  relied  principally  on  their  right  to  retain  them 

under  the  bill  of  lading  indorsed  to  them  by  Laycock  and  Co. 

fiir  a  valuable  consideration :  upon  this  point,  the  jury,  under 

the  direction  of  the  learned  Chief  Justice,  found  a  verdict  for 

Aeplaintifis  for  418/.  185.  9(2.,  being  the  value  of  the  1969  dol- 

lan,  with  liberty  to  the  defendants  to  move  to  enter  a  nonsuiti 

Accordingly  in  last  Easter  term 

Skepherdj  Serjt.  obtained  a  rule  nisi  for  that  purpose ;  against 
which 

Bestj  Serjt,  now  shewed  cause,  and  maintained  that  the  1969 
dollars  were  clearly  the  property  of  the  plaintiffs,  and  that  Lay^ 
cock  and   Co.  had  no  authority  to  dispose  of  them,  and  that 
lutTing  no  title  themselves,  they  could  convey  none  by  such  dis- 
posal to  the  defendants.     He  said  it  might  be  admitted  that  in 
general  an  indorsement  of  a  bill  of  lading  by  the  owner  of  pro- 
perty, operated  as  an  assignment  of  such  property  to  the  person 
to  whoon  it  was  indorsed,  and  that  the  whole  interest  of  the 
indorser  would  thereby  pass  to  him :  but  in  this  case  iMycock 
and  Co.  had  no  interest  to  pass,  as  they  were  the  mere  agents  of 
Fielding^  for  the  purpose  of  handing  over  a  specific  number  of 
dollars  before  enumerated  and  appropriated  by  him  to  the  plain- 
tifi.    The  relation  of  Laycock  and  Co.  with  respect  to  these 
dollafs  was  merely  that  of  a  servant,  and  there  could  be  no 
doubt,  if  a  servant  should  dispose  of  his  master^s  property,  that 
the  master  might  recover  it  back.    [The  Court  here  interrupted 
BM,  and  intimated  a  strong  doubt,  as  there  was  nothing  to  dis- 
tingDuh  the  1969  dollars  from  the  remaining  contents  of  the 
barrd,  whether  they  could  be  considered  as  such  specific  pro- 
perty for  which  trover  would  lie.]     That  point  was  not  made  at 
the  trial,  but  if  it  had  been,  it  might  be  answered  that  however 
strcmg  the  objection  might  be,  if  this  were  an  action  of  detinue, 
where  more  certain^  is  required  than  in  this  form  of  action,  in- 
asmudi  as  it  lies  for  the  recovery  of  the  goods  in  specie^  yet  in 
trover,  which  is  for  the  recovery  of  damages  only  to  the  value  of 
die  goods,  the  objection  does  not  apply.     [Lofwrencej  J.  ob- 
Mftred  that  the  damages  in  trover  were  for  the  conversion  of  a 
specific  thing :  ^nd  also  enquired  how  the  indorsement  of  the 
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bill  of  lading  by  the  defendants,  which  according  tp  Best\s  argu- 
ment did  not  transfer  any  property  to  the  Bank,  but  was  in- 
operative and  merely  void,  could  be  considered  as  a  conversion 
by  them;  and  whether  this  action,  if  it  could  be  maintained  at 
all,  did  not  rather  lie  against  the  Bank,  in  whose  possession  the 
dollars  were.]  Without  the  intervention  of  the  defendants  for 
their  indorsement  of  the  bill  of  lading,  the  Bank  would  have 
had  no  colour  of  title,  and  therefore  that  act  is  sufficient  to  con- 
stitute the  defendants  guilty  of  a  conversion,  which  implies  only 
that  the  party  has  affected  to  dispose  of,  and  not  that  he  has 
made  an  effectual  transfer  of  the  property.  Such  was  the  doc- 
trine held  in  6  East^  538  ,  M^Combie  v.  DavieSy  and  accordingly 
I^  ordEllenboronghf  C.  J.,  who  in  giving  judgment  in  that  case, 
cited  and  adopted  the  language  of  Lord  Holt  in  Bdldwyn  v. 
ColCy  6  Mod.  212.,  is  reported  to  have  said,  that  the  very  as- 
suming to  oneself  the  property  and  right  of  disposing  of  another 
man's  goods  is  a  conversion. 

Shepherd  and  Vaughatiy  Serjts.  contra.  Admitting  the  barrel 
consigned  to  Laycock  and  Co.  to  be  the  same  from  which  the 
1969  were  intended  to  be  appropriated  to  the  use  of  ,the  plain- 
tiffs, still  there  has  not  been  any  such  appropriation  of  them  as 
will  entitle  tlie  plaintiffs  to  this  form  of  action ;  and  although 
this  was  not  made  a  ground  of  objection  at  the  trial;  yet  that  is 
no  reason  for  the  Court's  refusing  to  entertain  it  now,  if  upon 
argument  it  appear  to  be  a  substantial  point.  The  objection  is, 
that  there  has  not  been  any  act  done  in  respect  of  the  1969  dol- 
lars claimed  by  the  plaintiffs,  to  separate  them  from  the  rest  so 
as  to  enable  the  plaintiffs  to  designate  them  as  (heir  own  pro- 
perty ;  the  absence  of  which  circumstance  mainly  distinguishes 
the  case  from  that  of  M^Combie  v.  Davies\  where  there  was  an 
actual  transfer  of  the  specific  goods  into  the  defendant's  name, 
which  was  equivalent  to  an  appropriation  of  them  to  the  de- 
fendant:  but  in  this  case,  when  a  demand  was  made  by  the 
plaintiffs  of  the  dollars,  if  the  defendants  had  desired  diem  to 
'  point  out  which  dollars  were  their  property,  they  could  not 
possibly  have  ascertained  them,  which  shews  that  neither  trover 
nor  detinue  will  lie.  But  supposing  them  to  be  the  distinct  pro- 
perty of  the  plaintiffs,  .still  there  has  been  no.  conversion  by  the 
defendants,  for  they  were  never  in  possession  of  any  part  of  the 
dollars^  (the  Bank  having  been  the  depositaries  of  them  from  the 
time  of  their  landing  until  the  sale  by  the  defendants,]  and  a  bare 
endorsement  by  them  of  tlie  bill  of  lading,  by  means  of  which 

tliey 
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obtained  from  the  Bank  the  value  of  the  dollarsi  does  not  amount        1811. 

to  a  converaon.     [Heathy  J.     If  the  goods  were  in  the  dispo-        

iition  of  the  defendants,  it  \»  sufficient  to  constitute  a  conversion'     •'^^jj^^ 

if  they  wrongfully  disposed  of  them,  for  they  need  not  be  in    Amdersoi 

their  actual  possession.     Mansfield^  C.  J.     They  were  virtually 

in  the  possession  of  those  who  had  the  bill  of  lading,  though 

deposited  for  safe  custody  at  the  Bank.J     They  con  scarcely  be 

said  to  have  been  in  any  other  possession  than  that  of  the  Bank, 

for  the  consignee  of  dollars  never  expats  to  receive  from  the 

Bank  the  specific  dollars,  but  only  the  value  of  them.     But,  at 

all  events,  under  the  bill  of  lading,   which  was  purchased  for  a 

valuable  consideration,  the  defendants  had  a  right  to  dispose  of  ^ 

the  dollars  before  notice  of  the  plaintifTs  hiterust  in  them,  and 

that  right  cannot  be  defeated  by  any  subsequent  notice.     It  is 

alio  clear  that  no  action  would  lie  against  haycock  and  Co.,  for 

diey  were  johit-tenants  with  the  plaintiffs  of  these  dollars,  and 

ooe  joint-tenant  may  lawfully  dispose  of  the  whole :  and  if  that 

be  lo,  a  fortiori  this  action  cannot  be  maintained  against  the       [  29,  ] 

deTendaots,  who  were  merely  the  agents  of  Laycock  and  Co. 

Cw\  adv.  vtdL 
Mansfield,  C.  J.  on  this  day  delivered  the  judgment  of  the 
Court,    The  dollars  themselves  might  have  been  obtained  from 
the  bank  if  they  had  been  demanded.     According  to  the  usual 
course,  the  defendant,  who  had  the  bill  of  lading,  had  a  right  to 
receive  them;   and   he  received  the  value  of  them,   which,  in 
effixt,  is  the  same  thing.     He  acted  as  the  owner  of  them,  and 
disposed  of  them. '  We  also  think,  that  the  plaintiff  has  made 
oat  his  Utlc  to  1969  of  them.     Laycock  received  them  for  him. 
If  they  bad  remained  with  Laycock^  there  would  have  been  no 
doobt  of  the  plaintiff's  right  to  them ;  and  the  defendant,  who 
received  them  from  Laycockj  cannot  be  in  a  better  situation. 
Either  the  plaintiff  or  the  defendant  must  be  losers:  but  the 
defendant  is  in  the  condition  of  all  persons  who  take  an  assign- 
ment of  property  by  the  transfer  of  bills  of  lading ;  they  are 
liable  to  be  deceived  by  those  with  whom  they  deal.     In  pru- 
dence, before  they  take  such  bills,  they  should   inquire  what 
advices  or  directions  have  been  received  with  them,  in  order  to 
aicertain  whether  or  not  the  persons  who  offer  them  have  the 
absolute  disposal  of  them.    This  is  the  common  case  of  a  con« 
ygnment  to  a  factor,  who  has  a  power  to  sell,  bu(  has  no  power 
to  dispose  of  it  otherwise.     If  he  p^wns  it,  although  for  a  debt 
honestly  doe  from  himself,  the  pawnee  bannot  hold  it  against 

the 
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% 

Jackson 

ibCIXEBaOK. 


[SO] 


the  owner.    Laycock  therefore  had  nb  right  to  dispose  of  these 
dollars  as  he  has  done.     Another  question  has  arisen  from  the 
intermixture  of  property.     It  appears  that  no  separation  was 
ever  made  from  the  whole  quantity  of  1 969  dollars  belonging 
to  the  plaintiff;  and  an  objection  has  been  taken  on  that  ground 
against  the  form  of  the  action.     But  we  think  there  is  no  dif- 
ficulty in  that  point.    The  defendant  has  disposed  of  all  the  dol- 
lars :  consequently,  he  has  disposed  of  those  which  belong  to  the 
plaintiff;  and  as  all  are  of  the  same  value,  it  cannot  be  a  ques- 
tion, what  particular  dollars  were  his.     It  is  not  like  the  case  of 
tenants  in  common,  who  have  a  right  to  a  part  of  every  grain  of 
com,  &c.    Here^  one  has  a  right  to  a  certain  number,  and  the 
other  to  the  rest.     Ka  man  keeps  all,  and  has  no  right  to  a  part, 
the  action  lies  for  that  part,  which  be  wrongfully  detains. 

Rule  discharged. 


June  21. 

No  ioterest 
giTra  on  af  • 
ftrmwioe  of  a 
jadgmeDt  oo  a 
rtpleTiD-bond. 


(IN  THE  EXCHEQUER-CH AMBER.) 

Anonymous. 

JZING  moved  for  interest  upon  a  judgment  recovered  on  a 
replevin  bond,  which  had  been  given  on  a  distress  made  for 
recovery  of  the  arrears  of  a  rent-charge,  the  assignee  of  the  re- 
plevin bond  had  recovered  the  amount  of  the  rent  due. 

The  Court  held  that  interest  was  not  to  be  given  for  rent, 
and 

Refused  the  application. 


«ftm«Sf« 


Robertson  v.  Kensington  and  Others. 


,Ju*^^  ^  c  T^HIS  was  an  action  of  assumpsit^  and  the  first  count  in  the 

If  the  payee  ofi  ,  •*^'  i»t»i.Lrii 

•■•   declaration  was  on  a  bill  of  exchange,  of  which  the  toUow- 
ing  is  a  copy,  viz. 

•  «  Edinburgh^  18th  Nao.  1808-  180/-  sterling.  At  45  days 
after  date,  pay  this  first  of  exchange,  to  the  order  of  Mr.  Eobetf 
RobertsoHj  1 80/.  sterling,  value  received,  which  place  to  account, 
as  advised,  tV.  Forbes,   J.  Hunter  and  Co."      **  To  Messrs. 


bill 
oonditioD  to  bis 
indonement 
before  accept* 
ance,  the 
drawee,  who 
^fterwardi  ac- 
cepts it,  is 
bound  by  that 
condition,  and 
if  the  oondi- 

tion  is  not  perfortaed.  the  property  in  tiie  bill  reverts  to  the  payee,  and  he  may  recover  the  contents 
against  the  acceptor. 

KenstngtOHf 
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Kensingtonj  Styatif  and  JdatiUy  bankers,  London^     <<  Accepted,        1811. 

Kfennngjton  and  Co.  Entered,  J.  P.  Raebum.    Indorsed, .  £^in-        

itargh^  19th  Nov.   1808.     Pay  the  within  stun  to  Messrs.  Clerk  ^. 

and  BoiSf  or  order,  upon  my  name  appearing  in  the  GazetiCj  Kensington. 
»  entign  in  any  raiment  of  the  line,  between  the  Ist  and  64th, 
if  within  two  months  from  this  date.  B.  Robertson.  Clerk  and 
iZosg.  J.  Tindale.  Thomas  Eyre  and  Sons.  Thomas  Nelson. 
IMding  and  Nelson.  Bank  of  England:'  The  plaintiff  de- 
clared as  payee,  against  the  defendants  as  acceptor.  The  de- 
daradon  also  contained  counts  for  money  had  and  received  by 
the  defendants  to  the  use  of  the  plaintiff,  for  money  paid  by  the 
plaintiff  to  the  use  of  the  defendants,  on  an  account  stated,  and 
for  interest. 

The  plea  was,  the  general  issue.  At  the  trial  of  this  cause 
before  Mansfield^  C.  J.  and  a  special  jury,  at  the  sittings  after  « 
HSary  term  1811,  at  GuildhaUy  a  verdict  was  entered  by.  con- 
sent for  the  plaintiff  for  the  sum  of  180/.,  subject  to  the  opinion 
of  the  Court  on  the  following  case.  The  bill  which  was  for 
180^.,  was  drawn  at  Edinburgh  on  the  18th  N(ro.  1808,  by  Sir  . 
Wm.  ForbeSf  J.  Hunter  and  Co.,  upon  the  defendants,  who  are 
bankers  in  London^  payable  to  the  order  of  the  plaintiff,  at  45 
days  datc^  for  value  received. .  The  indorsements  by  the  plainti£^ 
and  by  Clerk  and  Boss,  as  above  set  forth,  were  made  before  the 
bill  was  presented  to  the  defendants  for  acceptance.  The  bill 
was  delhrered  to  Clerk  and  Boss,  army  agents  in  Edinburgh, 
being  persons  then  employed  by  the  plaintiff  to  procure  for  him  [  S2  ] 
by  purchase  the  commission  of  ensign  above  referred  to.  The 
bill,  with  those  endorsements  upon  it,  was  afterwards  presented 
to  the  defendants  for  acceptance,  and  accepted  by  them  in  the 
usual  course  of  their  business  as  bankers.  It  was  afterwards  in- 
doned  and  n^otiated  by  the  other  persons  whose  names  appear 
as  iodorsers,  and  finally  with  the  Bank  of  England,  who  dis- 
oonnted  it.  At  the  expiration  of  the  45  days  specified  in  the 
l»D  as  originally  drawn,  and  the  days  of  grace,  the  defendants 
paid  the  contents  to  the  Bank  of  England,  who  presented  it  to 
them  for  payment.  The  plaintiff,  at  the  time  of  drawing  the 
bill,  paid  the  full  value  for  the  same  to  Sir  Wm.  Forbes,  J.  Hun- 
ter and  Co.,  the  drawers,  but  did  not  ask,  or  obtain,  their  con- 
sent, or  that  of  the  defendants,  the  acceptors,  to  make  any  alter- 
ation in  the  tenor  c^the  bill  by  indorsement,  either  as  to  the  condi- 

tfam  of  the  payment,  or  the  extension  of  time.  The  plamtiff's  name 
had  never  appeared  IB  the  Gazr//e  as  ensign  in  any  raiment  of  the 

line. 
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1811.       line*    The  question  for  the  opinion  of  the  Court  was,  wheilier 
the  plaintiff  was  entitled  to  recover :  if  he  was,  the  verdict  was  to 
^^  stand ;  if  he  was  not  entitled  to  recover,  a  verdict  was  to  be 

Kensikgton.  entered  for  the  defendants. 

This  case  Was  argued  by  Lensj  Seijt  for  the  plaintiff,  who 
contended,  that  it  was  competent  for  the  plaintiff  by  this  special 
indorsement  to  make  only  a  conditional  transfer  of  the  absolute 
interest  in  the  bill,  which  he  had  purchased  for  a  full  considera- 
tion, and  bad  vested  in  him  by  the  delivery  of  the  drawer/  The 
defendants,  by  subsequently  accepting  the  bill,  had  become  par- 
ties to  that  conditional  transfer,  and  as  the  condition  had  never 
been  performed,  the  transfer  was  defeated,  and  they  became 
[  83  ]  liable,  after  the  expiration  of  the  two  months,  to  pay  the  plain- 
tiff, to  whom  the  property  then  reverted,  the  contents  of  the  bill, 
of  which  none  of  the  indorsers  could  enforce  payment  against 
the  defendants  at  the  45  days  end,  because  they  had  all  received 
the  bill  subject  to  the  condition,  and  were  bound  thereby.  He 
died  Archer  v.  Bank  oi  England^  Doug.  6S8. 

Shepherd^  Seijt.  for  the  defendant,  contended  that  it  was  im- 
material whether  the  acceptance  was  before  or  after  the  condi- 
tional indorsement*  The  acceptance  admitted  the  hand-writing 
of  the  drawer,  but  it  did  not  mix  itself  with  the  conduct  of  the 
indorsers :  it  admitted  nothing  which  was  on  the  back  of  the  bill. 
The  whole  practice  of  the  Courts  was  accordingly ;  for  in  an 
action  against  the  acceptor,  it  became  unnecessary  to  prove  the 
hand-writing  of  the  drawer,  but  it  was  necessary  to  prove  the 
hand-writing  of  the  indorser. 

The  Court  gave  judgment  for  the  plaintiff. 


Mure 


i     r. 
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1911. 


Mure  v.  Kate  and  Another. 


June  89. 


nPRESPASS  imd  false  imprisonment  at  Westminster^  under     [  *ss  ] 

colour  that  the  plaintiff  had  committed  a  forgery.    The      a  plem  jmti. 
defendant  pleaded  several  special  pleas  in  justification,  in  the  K^p^^^ 
fint  of  which^  as  to  the  assaulting^  beating,  and  imprisoning  the  p«noa,  oo 
plaintilS  and  carrying  him  to,  and  keeping  and  detaining  him  in  £,^11;!^  ^*" 
Fi«on,  for  four  days,  part  of  the  time  in  the  first  count  men-  •*"«^  *•>«  ««•-   • 
tioDed,  he  pleaded  that  before  the  said  time  when,  &c.  to  wit,  STSw 
on  ihe  11th  otjuty  1809,  some  person  or  persons  then  and  still  j^^^"SJ,h^ 
unknown  being  possessed  of  a  certain  forged  and  counterfeit  the  tutpicion 
dividend  warrant,  whereon  was  pretended  to  be  payable  a  cer-  we?  ~*^' 
tain  sum  of  money,  to  wit,  the  sum  of  406/.,  ♦  feloniously  at  the  j^^^^*'* 
foot  of  the  said  forged  and  counterfeit  warrant  did  falsely  make^  the  defeikUiDts 
fctge,  and  counterfeit  a  certain  receipt  for  the  said  sum  of  fe«<^.t»»t 

»MM  jjt  1  %  •*  t»  ••»  before  the  time 

money  pretended  to  be  payable  on  the  said  forged  and  counter^  when,  &c.  oer- 
fet  dividend  warrant,  to  wit,  for  the  sum  of  405/^  the  tenor  of  ^£^£;[d 
which  said  fals^  forged,  and  counterfeit  receipt  here  follows,  ^^sc^l  receipt 
that  is  to  say,  "  I  do  hereby  acknowledge  to  have  received  of  forged  diWdend 
the  Bank  ct  England  the  above-mentioned  sum,  in  fiill  payment  JJJS^thT* 
for  half  a  year's  annuity,  due  as  above-said.     Witness  my  hand  money  pur- 
this  6th  day  oUanuary  1807.  "S^  "^ 

"  Witness  G.  Taylor.  «  W.  Birt,  attorney.''  ^^rf"  ^"^ 

With  intent  to  defraud  the  Governor  and  Company  of  the  Bank  jB«ik  of  Emg- 
dEn^andj  against  the  form  of  the  statute  in  that  case  made  and  J^"JJ2^ 
provided.  The  same  all^ation  was  made  in  respect  of  three  other  note  fyr  lOOL, 

which  was  after- 
vafd«  exchanged  therefor  other  otoes,  and  amongst  them  one  for  10^,  the  date  and  number  of  which 
was  afterward!  altered ;  that  afterwards,  and  a  little  before  the  time  when,  ttc.  plaintiff  waa  tiupi^ 
cMMtsfy  poHesMd  of  the  altered  note,  and  did,  in  a  nupkknu  iNowMr,  diipoie  of  the  same  to  one  A.  B, 
ud  after,  and  before  the  time  when,  &c.  in  a  nufkiout  manner  departed  and  left  England  and  went 
to  Seoiiand,  and  there  continued ;  whereupon  defendants  had  reasonable  caUse  to  suspect,  and  did 
smpecl,  that  plaintiff  had  forged  the  said  receipt^  whereupon  defendants  ^«iUy  laid  their  hands  on 
plaJDtiff,  and  carried  to  and  deUinedllim  in  a  gaol  in  ScoUand,  in  order  that  he  might  be  conveyed 
by  a  warrant  to  b«  tssued  by  a  justice  of  the  county  of  JtfuftUsMW,  ti  berdealt  with  aoootding  to  law  : 
Held  that  this  plea  was  too  general  oo  demurrer;  for  it  is  necessary  to  shew  in  pleading  the  causes  of 
sospicion  in  certamty,  in  order  that  the  Court  may  judge  of  their  reailMiableness,  and  using  the  term 
suspicious  will  not  aid  what  is  necessary  to  be  averred. 

Whether  a  defendant  justifying  an  arrest  in  Scotland,  as  made  on  suspicion  of  a  felony  committed 
h«e,  must  shew  that  the  Jaw  of  Scotland,  as  well  as  the  law  of  England,-  warranted  such  arrest. 

Or,  whether  the  defendant  shewing  by  his  plea  an  arrest  made  in  SeoUand,  which  if  made  in  Eng  • 
land  wooM  be  warranted,  it  dots  not  Ue  on  the  plaintiff  suing  in  England  to  reply  that  by  the  law  of 
Scotland  the  arrest  was  not  warranted,  Sbuere.     Ace,  per  Chafnbre,  J. 

If  a  person  having  committed  a  felony  in  a  foreijni  country  comes  into  England,  he  may  be  arrested 
here  and  conveyed  and  given  up  to  the  magiitraies  of  the  coontry  aguo^  ^  Uwt  .of  which  the 
offeoce  was  committed.    Per  Heath,  J. 

counterfeit 
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181  !•       counterfeit  dividend  warrants ;  and  the  plea  then  proceeded  ta 

"T  statci  that  afterwards  some  person  or  persons  then  and  still  un- 

^,         known  did  in  a  suspkiotis  mahner  d^ikiand  and  receive  of  the  Go- 

Katx*  vemor  and  Company,  in  bank  notes  of  the  said  Governor  and  Com- 
pakfy^  for  aad  in  respect  of  the  several  fidse,  forged,  and  counterfeit 
recdptSf  the  Several  sums  of  money  for  which  they  were  pretended 
to  be  receipts,  amounting  to  24S0/1,  among  which  said  bank  notes 
was  a  certain  one  for  the  sum  of  100/.,  which  said  bank  note,  very 
shortly  afterwards,  to  wit,  on  the  1 2th  Jtiy^  was  by  some  person  or 
persons  then  and  still  unknown,  suspiciously  exchanged  with  the 
Governor  and  Company  for  other  bank  notes  of  smaller  value, 
among  which  was  a  certain  one  for  the  sum  of  102.,  bearing  date 
in  two  several  parts  thereof,  ^Jtiy  1809,  and  numbered  in  two  se- 
veral parts,  5061,  which  said  dates  and  numbers  were  afterwards 
falsely  and  fraudulently  altered  to  1 7  Jtiy  1 809,  and  5961 .  The 
defendants  then  averred,  that  afterwards,  and  a  little  before  the 
time  when,  &c.  the  plaintiff  was  suspiciously  possessed  of  the 
said  bank  note  so  altered,  and  did,  in  a  suspicious  manner,  dis- 

[  3d ']      P<>^  ^f  Aiid  put  away  the  same  to  one  A.  B^  and  afterwards^ 
and  before  the  time  when,  Sec,  in  a  suspidous  manner  departed 
from  and  left  Eriglandj  and  w^t  to  Scotland^  and  there  con- 
tinued until  the  time  when,  &c«    Of  all  which  premises  the  de- 
feiidants  had  notice.    Whereupon  they  had  reasonable  and  pro- 
bable cause  to  suspect,  and  did  suq>ect,  th^t  the  plaintiff  bad 
fdonioiisly  forged  the  said  receipts ;  wheriefore  they  gently  laid 
their  hands  upon  him,  and  carried  him  to  and  detained  him  in  a 
certain  common  gaol  in  Scotland^  for  the  space  of  four  days,  in 
order  that  he  might  be  conveyed  by  a  warrant  to  be  issued  by 
one  of  his  mqes^s  justices  for  the  county  of  Middlesex^  to  be 
dealt  with  according  to  law,  the  said  time  being  a  reasonable 
time  for  that  purpose.    The  four  following  pleas  differed  in  no 
material  respect  from  die  preceding,  but  only  varied  the  cir- 
cumstances and  causes  oS  suspicion  against  the  plaintiff  therein 
alleged.  The  next  plea  stated,  that  before  the  said  time  when,  &c. 
some  person  or  persons,'  then  and  still  unknown,  feloniously  did 
foi|^  and  counterfeit  a  certain  bank  note^  (setdng  forth  the 
bank  note  for  the  payment  of  10/.  stated  in  the  first  special 
plea)  with  int^t  to  d^ratid  the  Governor  and  Company  of  the 
JBmi  of  Ef^land^  md  that  afterwards,  and  a  little  before  the 
said  timewhen,  %uc^  A^  blamtW wa«  iuspidonsly  possessed  of  the 
■aid  forged  and  connterfeit  bank  not^  and  did  then  and  there* 
'  8  in 
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in  a  flospicious  manner,  cliqx)6e  of  and  pot  away  the  sameto  one       IBll. 
A  B^  and  afterward^  and  bcfova  the  said  time  when,  &e.  the 
plaintiff  in  a  ti]q>i€iona  maoneF  departed  from  and  lieft  England^ 
and  went  to  SooUand^  and  there  continued  until  the  said  time       Kate. 


Murk 


when,  &c^  of  which  the  defendants  had  notice ;  whereupon  they 

had  reasonable  and  probable  cause  to  suspect,  and  did  suspect, 

that  the  plaintiff  had  feloniously,  and  with  intent  to  defraud  the 

nid  Governor  and  Company,  foiled  and  counterfeited  the  said 

banknote.    The  next  plea  stated,  that  before  the  said  t}me      C  ^7  ] 

when,  &C.  some  person  or  persons,  then  and  still  unknown,  felo- 

nioosly  did  forge  and  counterfeit  a  certain  bank  note  (setUng  it 

oat  as  before)  &c.  and  that  afterwards  and  a  little  h^Sate  the  time 

when,  &C.  the  plaintiff  was  suspiciously  possessed  of  the  said- 

finged  note^  and  afterwards  and  before  the  said  time,  &c.  in  a 

soflpidotts  manner  departed  from  and  left  England^  and-  went  to 

SuUand^  &c.  of  which  the  defendant  had  notice ;  whereupon  thej 

had  reasonable  and  probable  cause  to  suqiect,  &c.  (as  before.) 

The  last  plea  alleged,  that  before  the  time  when,  &e^  some  per« 

am  or  persons,  then  and  still,  unknown,  feloniously  did  forge, 

&c  (setting  out  the  note  as  before,)  whereof  the  defendants  had 

notice,  and  had  reasonable  probable  cause  to  suspect,  &c.    The 

pleas  then  justified  the  taking  and  detainii^the  plaintiff  in  die 

same  manner  as  in  the  first  plea.    To  these  pleas  there  were 

genend  demurrers  and  joinders  therein. 

Batj  Serjt.  in  support  of  the  demurrers,  insisted^  &st,^upon: ' 
the  insuffidenqy  of  all  the  pleas,  on  the  ground  that  they  alleged 
thearrest  of  the  plaintiff  to  have  taken  place  in  iSco^fid^whidt  ar- 
rest he  contended  the  law  of  that  country  did  not  warrant  [Heatki  * 
J.  refimred  to  the  case  in  Str.  848.    Bex  v.Kmberley^  where  a 
criminal  was  apprehended  in  England  for-  a  capital  felony  cre^ 
ated  under  an  Irish  act  of  parliament  in  stealing  an  heiress^  and 
"vpon  such  apprehension  was  carried  over  to  Irdand^  tneAi  and 
executed  for  thatofiaice.    He  asked,  whether  the  prisoner  in 
tbatcase,  if  he  had  been  acquitted,  could  have  nndntained  an  * 
action  against  those  who  a^qprehended  him,  *iiupposing  he  were-* 
^sIkq  on  probable  grounds  (^suspicion.]    There  a  positive' 
tslony  was  charged  imd  proved  agunst  the  prisoner:  herea  sos^* 
picion  only  is  alleged,  and  the  law  6iScoHandi  as  it  seems,  does^ 
Maothoriae  a  person  to  iqpprehend*  another  upon  suspicion  oft    [  ^^  ] 
hit  hsnng  committed  a  felony  in  JSugffayulwidiontwarrailtvfor^ 
if  ^didi  the  stat  13  6.  9.  e.  SI.  which  provides  for  the  appre*' 
^Knuoo  of  persons  against  whom  warrants  «rr  issued  in-  En^battdf^ 

and 
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181 1.       An<l  ^bo  iMcape  into  Scotland^  by  enabling  the  justices  there  Uf ' 

"^ — ■       indorse  such  warrants,  would  have  been  unnecessary.     [Mans- 
^^         Jield^  C.  J.    By  the  same  mode  of  argument  it  might  be  con-* 

Kate.  tended,  that  an  arrest  without  warrant  in  England  upon  suspicion 
of  felony  is  not  lawful,  because  the  party  suspecting  may  obtniit 
a  warrant  by  resorting  to  a  magistrate.  LtmrencCi  J.  As  well 
might  it  be  argued,  that  because  the  24  G.  2.  c.  55,  requires  the 
justices  of  one  county  to  indorse  a  warrant  issued  by  the  justices 
of  another  county,  in  order  that  the  person  against  whom  the 
.  warrant  issued  may  be  apprehended  in  the  county  where  he  is 
found,  therefore  such  person  cannot  be  arrested  upon  suspicion 
in  either  county.]  2dly,  Admitting  that  an  arrest  in  Scotland 
upon  suspicion  of  a  felony  committed  in  Eti^and  is  warranted  by 
the  law  otScotlandj  still  the  defendants  ought  to  have  pleaded 
that  law,  in  order  to  justify  under  it ;  and  having  omitted  to  do 
so,  they  must  stand  upon  the  law  of  JSiigtoni/,  which  does  not,. 
authorize  such  an  arrest.  It  may  be  admitted  indeed,  that,  by 
the  law  otEfigland^  if  a  felony  be  committed  here,  a  private  per- 
son, upon  reasonable  cause  of  suspicion,  may  arrest  the  person 
suspected  of  having  committed  it;  but  he  cannot  follow  that 
person  into  a  foreign  country,  and  there  apprehend  him.  [Mans-- 
Jleldf  C.  J.  intimated  th<a;  the  power  of  arrest  in  such  case  ex- 
tended over  every  part  of  .the  king's  dominions.]  ddly.  Even  if 
this  arrest  had  taken  place  in  England,  it  would  be  bad  under 
the  circumstances  disclosed  in  the  pleas,  which  do  not  amount  to 
a  reasonable  ground  of  suspicion :  for  it  is  not  enough  that  they 
contain  a  general  allegation  that  the  defendants  had  probable 
cause  to  suspect,  but  they  should  also  shew  in  certainty  the 

[  39  ]      cause  of  8uq3icion ;  in  ord^r  that  the  Court  may  judge,  whether 
such  suspicion  be  just.    2  Insi.  52.;.  and  in  Hawk,  F.  C.  lib.  2. 
c.  12.  s.  12.  it,  is  said  that  there  must  be  such  circumstances  aa . 
induce  a  strong  presumption  of  guilt,  as  coming  out  of  a  house 
wherein   murder    has  been  committed,  with,  a  bloody  knife  ^ 
in  one's  hand,  or  being  found  in  possession  of  any  part  of 
goods  stolen,  without  being  able  to  give  a  probable  account  of 
coming^  honestly  by  them :  but  the  xnere  possession  of  a  forged  . 
note,  and  the  disposing  of  it  by  the  plaintifl^  and  his  afterwarda . 
going  into  ScoUand,  are  not  such  strong  presumptions  of  hia 
guilty  without  implicating  him  in  some  way  with  a  probable 
knowledge  of  its  being  forged,  as  to  justify  the  defendants  ia 
apprehending  him  on  their  own  authority ;  and  if  so^  the  alle- 
gatibn  that,  the  plaintiff  was  xtfspffioccsi^  posses^  did^  in  a 

suspicious 
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mpicioHs  manner^  dispose  of  the  notCi  will  not  help  the  defimd-        1811. 

ants  for  the  reasons  above  assigned.     As  to  the  two  last  pleas,        ^ 

they  are  clearly  bad,  the  one  restuig  upon  the  mere  circum-  ^^ 

stance  of  the  plaintiff's  possession  and  his  going  to  Scotland^  and       Kayc 
the  other  upon  the  general  allegation  alone  that  the  defendants 
had  cause  to  snspect,  &c. 

ShqAerd,  Serjt  contrd.  It  is  unnecessary  to  go  into  the 
(joestion  touching  the  law  of  Scotiandf  for  it  is  enough  to  say, 
that  the  plaintiff  is  not  in  a  condition  to  arail  himself  of  that  law, 
apposing  it  to  be,  as  he  contends,  in  his  favour ;  in  order  to  do 
which,  be  should  haye  shewn  to  the  Court  what  that  law  is,  and 
how  the  arrest  complained  c^  was  contrary  to  it,  otherwise  it 
must  be  taken  to  be  governed  by  the  law  of  that  coon^  to  which 
he  appeals.  It  may  be,  indeed,  that  the  arrest  though  warrant* 
ed  by  the  law  of  England^  is  not  so  by  that  law  of  SeoUandi  but 
^  it  is  for  the  plaintiff,  who  relies  upon  the  exception,  to  make 
ont  that  exception ;  and  this  is  an  answer  to  the  otgecCloli  that 
the  defendants  ought  to  have  pleaded  the  law  oiScoiktndj  tnas-  [  ^  1 
much  as  they  do  not  defend  themsdves  under  it,  although  they 
^Ucge  the  arrest  to  have  taken  place  i^n  Scotland^  but  stand  upon 
the  law  of  England^  which  they  may  do,  until  it  be  shewn  that 
the  law  of  the  country  where  the  arrest  happened  is  contrary.  In 
Melon  y.  The  Duke  de  Htzjames^  1  Bos.  4r  PuU.  138.,  where  the 
defendant  was  held  to  bail  on  an  instrument  made  in  Francei  by 
which  his  property  only,  and  not  his  person  was,  according  to 
the  laws  of  JFronc^,  rendered  liable^  the  Court  thought  him  en* 
titled  to  bis  discharge,  upon  his  shewing  what  the  law  oS  France 
was  in  this  respect :  but  they  did  not  require  the  party  who  held 
the  ({efendant  to  bail  according  to  the  rules  and  practice  of  the 
^^^XEr^landj  to  shew  it  was  also  in  conformity  with^  the  law 
^i  France^  though  the  instrument  appeared  by  the  affidavit  to 
hold  to  bail  to  have  been  made  in  France.  So  here  the  de- 
fendants justify  an  arrest  of  the  plaintiff  in  Scotlandj  which  being 
^u^iding  to  the  law  of  England^  the  Court  will  not  require 
them  to  shew  it  to  be  also  in  conformity  with  the  law  of  Scotland^ 
hut  will  presume  it  tq  be  so,  unless  die  contrary  be  shewn  by 
t^e  par^  who  would  avail  himself  of  that  kw.  [Lafmrence,  J. 
^pressed  a  doubt  whether  it  was  not  incumbent  on  the  defend- 
^ts,  who  alleged  the  arrest  to  have  been  made  in  Scotlandj  to 
^ve  shewn  by  their  plea  that  the  hiw  of  Scottand  authorized 
them  lo  make  it;  for  without  an  alje^tion  to  that  eflfect,  the 
Court  could  not  tftke  notice  of  that  law,  neidier  could  they  pre- 

sume 
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1811.    .    iuiw  tltat  the  law  of  the  twD  coontrxes  was  the  same.]  By  ap- 

.pealing  to  the  kw  of  this  country,  the  phintiff  must  be  taken 

**''**       to  complain  of  an  imury  sufiered  in  violation  of  it,  and  therefore 
,I(ats.       in  answer  to  such  complaint  it  is  Plough  for  the  defendants  to 
bring  themsehres  Within  the  law.    [Zjcewrencef  J.    A  party  nKay 
[  41  ]      sue  here  for  an  injury  done  to  him  in  a  foreign  country,  as  being 
^against  the  law  of  that  country ;  for  the  damage  being  personal,  ^ 
it  foUows  the  person  hither,  and  he  may  sue  with  reference  to 
that  law  alone.    In  Mostyn  y.  Fabrigas,  Camp.  174,  5.,  Lord 
iManf^ddf  C.  J.  so  held,  and  said,  that  the  defendant  in  that  case 
saight  liave  defended  himself  by  the  laws  of  the  foreign  country, 
tor  whatever  is  a  justification  in  the  place  where  the  act  is  done, 
4>ilght'to  be  JO  where  the  cause  is  tried.]  With  respect  to  the  last 
•algection,  that  the  pleas  do  not  disclose  a  probable  cause  of  suspi- 
cion, which  words,  twvi  termini^  import  something  less  than  an  ac- 
tual proof  of  ^ilt,  it  is  for  the  Court  to  determine  whether  the  cir- 
cumstatices^aUeged  in  those  pleas,  when  combined  together,  do  not 
aaMUHt  to  It  tufficient'cause  to  justify  the  arrest  of  the  plaintifi. 
Tlie  argumtat  of  the  phdntiff  is,  that  each  circumstance  take^ 
iepftrately9>woiild  not  be!  sofficieat,  yninch  may  be  admitted  With- 
out prgudiee  to  the  defendants,  though  the  possession  of  the 
(arged  note  is  of  itself  a  pretty  strong  circumstance  and  taiigfat 
•Itme  aocording  to  the  usukd  practice  of  the  Bank  of  Er^andy 
have  given  occasion  to  the  detention  of  the  person  preMnting  it 
there  for  payment.    That  circumstance,  therefore,  coupled  widi 
the  prior  transactions,  and  with  the  phuntifTs  subsequent  depar- 
ture firom  ISn^andf  forms  a  sttong  case  of  suspicion ;  and  if  the 
Court  shall  hold  diis  mode  of  justifying  insufficient,  it  >^ill  give 
.  occasion  in  future  to  much  inconvenient  length  of  pleading  in 
cases  of  this  deamption,  for  nothing  less  than  a  detail  of  every 
Gircrnnstance  relating  to  the  transaction  will  then  be  sufficient. 
Best  in  reply  was  stof^ied  by  the  Court. 
Man8fisli>,  C.  J.    As  the  Court  are  unanimous  upon  one 
r  42  y     poant  of  this  case^  it  is  unnecessary  to  go  into  the  others,  and 
Aerefefe  I  shall  give  no  opinion  uptin  the  questions  that  have 
beem  made  in  argument,  vi»,  Itt^  whetii^r  if  the  plaintiff  com- 
plains of  aa  injuiy  done  to  him  in  Scotland  by  mean^  of  an  an^t 
whidi  would  be  lawfid  in  this  country,  he  must  not  state  spe- 
cially m  his  declaration  yAat  k  the  law  o(  Scotland,  in  order  to 
shew  the  act  eiomplained  of  to  be  contrary  to  that  law.    That 
point  does  not  properly  arise  in  this  case^  nor  is  it  material  to 
GODsider,  Sdly,  i^  us  in  this  case^  the  plaintiff  dechure  genendly, 
*  and 
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and  the  defendants  plead  thereto  that  they  arrested  him  m  Seai^       1811. 
land^  whether  they  must  not  also .  proceed  further  to  shew  that       — — 
they  were  author}^  so  to  do  by  the  law  o{ Scotland;  for  upon        ^^Wt 
the  other  point,  there  can  be  no  doubt  that  this  arrest,  with       Ka«- 
rdference  to  the  Uw  of  Englafidj  under  which  the  defendants 
have  justified,  is  not  well  pleaded,  but  that  the  pleas  are  in  this 
respect  insufficient.    The  substance  of  them  is  this,  that  a  forgery 
is  committed  by  certain  persons  unknown,  by  means  of  whidi 
{inter  aUa)  a  bank  note  for  100/.  is  obtained  at  the  Bank  oiEng-- 
land^  which  is  afterwards  exchanged  there  for  {inter  alia)  one  of 
10/.,  the  date  and  number  of  which  is  altered  to  prevent  its  being 
traced.     The  pleas  then  state^  that  the  plaintiff  was  possessed  qf 
this  altered  note,  that  he  disposed  oiittJoA.  B^  and  left  England^ 
and  went  into  Scotland.     These  are  the  acts  stated  to  have  been 
done  by  the  plainti£^  in  order  to  implicate  him  in  a  suspicion  of 
being  connected  with  the  forgery:  and  for  that  purpose^  as  .each 
of  these  acts  is  alleged,  the  .word  suspiciously  is  added  to  the  alle- 
gation. But  what  circumstance  of  suspicion  are  stated  as  jaccom* 
panying  either  of  them  ?  1^  As  to  the  plaintiff's  being  possessed 
ojF  £he  note,  it  is  pot  shewn  in  what  manner,  nor  how  soon  after 
the  Bank  parted  widi  the  note,  nor  at  wh^t  distance  of  time  aft^r    ' 
the  alteration,  he  became  pos^ess^  of  it.    Next^  as  to  his  dis- 
posal of  it:  thare  are  no  ciiCQumstanpes  disclosed  in  the  pleas  to       [  4S  ] 
take  it  out  of  the  ordinary  course  of  p^yQi^nt,  neither  is  there  one 
feet  of  suspicion  stat^  fu  Mt^nding  his  journey  lntQ^&(7/£a^£^  which 
might  not  equally  attend  the  journey  of  any  other  man,  who  mjght 
go  thither  from  motives  either,  of  pleasure,  or  business;  aqd  it  viust 
not  be  understood  that  usjog  the  wprd  suspipously.will  coifipensate 
these  omission)^  or  make  it  less  necessary  to  ^tate  such  circum- 
stances, as  may  enable  the  ^ouvt  to  judge  whether  they  give  rise 
to  a  well-grounded  suspicion  or  not.    If  it  had  appeared  that  tl^e 
plaiqtiff  had  imprope^rly  com^  by  the  note,  ort  upon  implication 
made  to  him,  had  givea  a  &lse  or  unsatisfiictory  account  of  it, 
Wl  paid  it  out  of  the  ordinary  course  of  trader  or  had  left  this 
coi^try  in  a  strange  and  unusual  manner,  as  by  absconding  from 
his  home  and  buaine^  there  .might  l\aye  been  good  grounds  for 
tl^e  Coujt  tp  have  given  efiect  to  the  defendant's  s.uspicion ;  but 
there  are  iiohe  such  st^ed  in  these  pleas,  and  of  the  few  circum- 
Stances  wnich  are  stated^  there  are  none^  as  it  s^ems  to  mc^  to 
raisje  such  a^  suspicion  as  warranted  the  defendi^its  in  arresting 
me  plaint^.    F  thiiiky  therefore^  that  judgment  must  be  given 
for  the  pLaii^tiff. 

Heath, 
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1811.  H£ATH|  J.    As  to  the  first  point,  it  has  generally  been  under* 

stood,  that  wheresoever  a  crime  has  been  committed,  the  crimi- 

^^  nal  is  punishable  according  to  the  lex  loci  of  the  country  against 

Kayb.       the  law  of  which  the  crime  was  committed,  and  by  the  comity  of 
nations  the  country  in  which  the  criminal  has  been  found,  has 
aided  the  police  of  the  country  against  which  jthe  crime  wa& 
committed  in  bringing  the  criminal  to  punishment.     In  Lord 
*  LaughborougK^  time  the  crew  of  a  Dutch  ship  mastered  the 

yessel,  and  ran  away  with  her,  and  brought  her  into  Deal^  and 
it  was  a  question  whether  we  could  seize  them  and  send  them  to 
[  44  3  Holland  ;  and  it  was  held  we  might.  And  the  same  has  always 
been  the  law  of  all  civilized  countries.  As  to  the  last  point,  I 
concur  with  my  Lord  in  the  opinion  that  these  pleas  canpot  be 
supported  for  the  reasons  by  him  stated.  It  is  necessary,  in 
order  to  make  good  a  justification  of  this  description,  for  the  de- 
fendants to  shew,  by  pleading,  that  they  had  reasonable  cause 
of  suspicion,  upon  which  they  acted :  but  these  pleas  (as  it  has 
been  shewn)  are  in  this  respect  wholly  insufficient. 

Lawrence,  J.  I  agree  also  with  my  Brothers  on  the  last 
point,  and  cannot  help  again  expressing  my  doubts  whether  the 
defendants,  who  justify  a  taking  in  Scotland^  should  not  also 
lave  pleaded  the  law  of  Scotland  to  make  that  justification  com- 
plete ;  but  I  wish  not  to  be  considered  as  giving  any  opinion 
how  it  is  to  be  pleaded  in  future. 

Chambre,  J.    I  am  inclined  to  think  it  is  no  objection,  to  the 
defence^  that  the  arrest  appears  to  have  taken  place  in  Scotland^ 
and  that  the  inference  is  not  well  founded,  £hat  we  therefore  can- 
not judge  of  its  validity  without  taking  notice  of  the  law  of 
Scotland^  which  I  agree  we  have  no  means  afibrded  us  of  doing : 
on  the  contrary,  I  think  that  the  Court  unnecessarily  go  out  of 
their  way  to  notice  the  law  of  Scotland,  when  they  presume, 
without  either  allegation  or  evidence,   that  the  principles  of 
arrest  which  would  bear  out  the  defendants  in  this  country, 
would  not  bear  them  out  in  making  the  arrest  there;  but  as  it  is 
unnecessary,  I  mean  to  give  no  opinion  on  the  point.    Upon 
the  main  point,  I  will  only  add,  that  if  it  had  appeared  in  these 
pleas,  as  in  the  case  cited  of  stolen  goods  it  usually  does,  that 
the  note  had  been  found  in  the  plaintiff's  hands  recently  after  the 
transaction,  it  might  have  varied  the  case ;  but  so  far  from  that 
.C  ^5  ]      appearing  to  be  so,  it  is  not  inconsistent  with  this  mode  of 
'  pleading,  that  both  that  circumstance  and  the  plaintiff's  journey 
into  Scotland  might  have  happened  a  considerable  time  after, 

nor 
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nor  if  it  shewn  that,  he  departed  baatily,  leaving  his  business  here  1811. 

unfinished,  nor  are  any  otlier  circumstances  shewn  that  indicate        

timmable  ground  of  suspicion.  ^^ 

Judgment  for  the  plaintiff.  '  Katb. 


Baker  t;.  Holtpzaffell.  June  35. 

A  CTION  for  the  use  and  occupation  of  certain  premises  in  The  bmdlord  of 
^  Lmg'Acre.    At  the  trial  before  Mansfield,  C.  J.,  at  the  SS^Sidt'a 
Westminster  sittings,  in  this  term,  a  verdict  was  found  for  the  wnitco  ■grae- 
plaintiff  for  three  quarters  of  a  year's  arrears  of  rent.     It  ap*  oorer  h^^uT 
.  peired  that  very  shortly  after  the  accrual  of  the  first  quarter's  JJjj^^  ^^  *" 
rent  the  premises  bad  been  consumed  by  fire,  and  since  that  time  and  occopatioa, 
IumI  been  in  a  ruinous  state  and  not  inhabited  by  the  defendant.  ^  ^StorS^* 
An  agreement,  not  by  deed,  was  g^ven  in  evidence,  by  which  ^^'^"^^'^'l"^ 
the  defendant  agreed  to  pay  the  rent  during  the  demise  of  the  and  no  longer 
term  specified  in  the  agreement.  tSftoSiu^ 

Skephisrdj  Seijt  moved  to  set  aside  the  verdict,  except  as  to 
tbefint  quarter's  rent,  on  the  ground  that  the  action  for  use  and 
occnpodon  does  not  lie  for  premises  which  no  longer  exist,  and 
therefore  cannot  be  said  to  be  occupied;  but  in  such  case  the 
landlord  must  resort  to  his  agreement,  in  order  to  entitle  him- 
Klf  to  the  rent.  He  contended  that  as  the  stat.  1 1  6.  2.  c.  19. 
<•  14.  which  gave  this  form  of  action  for  use  and  occupation,  en- 
ables the  landlord  to  recover  a  satisfaction  for  such  premises  as 
ve  held  or  occupied  by  the  defendant,  it  must  be  implied  from 
thence  that  it  was  not  meant  to  be  extended  to  premises,  which,  [  46  ] 
so  fiur  firom  being  held  or  occupied  by  the  defendant,  were  not 
^en  capable  of  occupation. 

Mansfield,  C.  J.  The  land  was  still  in  existence,  and  there 
was  no  offer  on  the  part  of  the  defendant  to  deliver  it  up  (a). 
The  landlord  could  not  enter  to  rebuild,  the  tenant  might  have 
nbailt  the  premises  if  he  had  so  pleased,  and  occupied  them  at 
any  time  within  the  term,  he  therefore  must  be  taken  still  to 
hold  the  land,  which  is  sufficient  to  satisfy  the  words  of  the 
itatnte. 

(a)  But  tee  Holtp%affiU  v.  Baktr,  18  Fei.  1 16^  where  the  plaMffin  equity 

did  offer  to  sarrender  his  term,  praying  relief  from  this  action ;  but  Lord 

MUoih  Chancdlor,  held  he  was  entitled  to  no  lelief,  although  the  agreement 

confah^d  an  engi^ement  by  the  tenant  td  repair  the  premises  and  keep  them 

IB  fcpairt  ^ttjnsoQable  nsefaiid  wear,  and  damage  by  fire  excepted." 

.    V0L..IV.  D  Hbath, 
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19M*  HsATH,  J.    This  point  has  frequently  b^en  dKld^  hiOf^i 

frius,  though  I  do  not  recollect  any  case  tepatted.  lli^  def&l^ 
dant  might  have  rebuilt  at  any  period  of  the  term,  whereias  the 
landlord  would  have  been  a  trespasser  if  he  had  entered  for  thai 
purpose,  which  shews  that  the  former  held  the  land. 

Per  Curiam^  Rule  refused. 


•V."^    *■'. 


J0N£8  V.  BREW£il. 


1^7  3 

Tii^d^  Vill  /^N  a  former  day  in  this  term  Lens,  Serjt.  obtainisd  a  nde 
2^;^^  1^  ^'^  ®^  behalf  of  the  plaintiff,  for  leave  to  examine  th6  attb-^ 
^Sa^^  scribing  witness  to  the  bond  on  which  this  action  was  brodght, 
vietiUi^ifipd  pppn  interrogatories,  and  to  give  such  examination  in  evidence 
uE&^l^fo  '  ^t^^e  ^Wf  upon  the  ground,  as  ^ppear^  by  the  affidavit  oH 
fif^fiicb  e*M^  which  he  moved>  of  his  being  incapable,  through  illness,  of  at- 
deoceatthe  ^  *  tending  in  person,  and  of  its  being  improbable  that  he  would 
^^''nd'fall^h  ^^^  recover  so  as  to  be  capable  of  attending^  The  affidavit  also 
» incapmUfty  >  Stated  that  the  defendant,  upon  one  occasion,  bad  admitted  Ills 
!!rma^"o^'  execution  of  the  bond,  bu(t  afterwards  upon  hearing  of  th^  Wtn&m 
penon,aod  of  the  witness^  had  retriicted  that  admission,  anddedariedUe 
likely  to  reco-  would  neither  make  nor  receive  admissions.  .  At  the  time  whea 
Ibi  *to*tteid  *^* ^^^ ^** moved j  Mansfield^  C.  J.  doubted  li^hether  it  *erd  flot 
BotwiUistAnding  unnecessary,  inasmuch  as  tinder  th0  circumstances  disdbied,'0vi^ 
by^^^t  ^i^  ^f  ^^®  handitriting  of  the  witness  would  be  admiMible  in 
that  the  defen-  |he  trial,  but  upon  the  suggestion  of  Laaairenee^  J.^  tha^  ihe  ml^ 
timi  aaaitted    nussibility  of  such  evidence  had  been  objected  to  at  nisi  prha,  the 

S*t^tSd^     rule  was  granted. 

nor  will  Uie  Bestf  Scijt.  was  now  about  to  shew  eaiise,  but  was  stopped  by 

S^^g^  Jif  AV8Fi£U>i  C.  J.,  who  said  he  was  afraid  thiit  the  Court  had 
a  rale  for  dif-  j^q  power  to  make  the  rule  absolute :  if  a  subscribing  witness  is 
the  attendance  incapable  of  attending  from  inevitable  cause,  'such  as  deafli,  'or 
rt Serta?***  Abicnde  from  the  country,  or  even  perhaps  in  some  imitates  l€ 

aickiiess^  bis  handwriting  may  be  proved,  but  it  is  not  liecesS^ 
for  the  Court  upon  motion  to  try  what  degree  of  neces^y' will 
dispense  with  his  presence,  which  question,  when  it  arises  at  fdti 
priuSf  will  come  more  regularly  before  the  Court 

He ATH^  J.    The  practice  now  attempUkl  would  be,  vot 


with  upon  such  grounds*    If  this  were  permitted  to  be  diMip^  it 
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might  lead  witnesses  to  feign  sickness  in  order  to  keep  out  of  the 
way. 

^  Lens^  Seijt.  admitted  that  in  the  case  of  a  bond  it  had  been 
held,  that  the  acknowledgment  of  the  obligor  would  not  dispense 
with  the  proof  of  its  execution  by  the  production  of  the  attesting 
fritness,  but  he  submitted  to  the  Court,  whether,  coupling  this 
admission  with  the  other  circumstances  of  the  case,  he  might  not 
be  permitted  to  change  the  form  of  his  rule  into  a  motion  for  dis- 
pensing with  the  attendance  of  the  attesting  witness. 

Mansfield,  C.  J.  We  cannot  permit  that,  for  the  defen- 
dant's admission  is  a  fact  which  we  cannot  try  upon  affidavits, 
because  if  It  were  admissible  evidence,  it  would  decide  the  cause, 
and  ought  therefore  to  be  submitted  to  the  consideration  of  a 
jury. 

Per  Curiam^  Rule  discharged. 


1811. 

JOKTES 

Breweiu 
[  *48  ] 


Evans  r.  Munkley  and  Another. 


June  26. 


rpRESPASS  for  seizing  and  detaining  the  plaintiff's  horses  in  tref|>a8s,  if 
^  nntii  he  paid  a  sum  of  money  to  redeem  them.     The  defen-  justify  as  plain- 
dantfl  justified  Jin  separate  pleas),  under  mesne  process  out  of  the  *'*^.'"  *  f"''  '"* 
court  of  the  city  of  Hereford^  (and  shewed  that  the  Court  had  court,  under 
jurisdiction  of  all  manner  of  pleas,  actions,  suits,  and  demands  ^Xt'oSl^ 
whatsoever,  trespasses  with  force  and  arms  or  otherwise,  in  con-  he  must  aiieg;e 
tempt  of  the  king,  and  of  whatsoever  trespasses,   faults,  and  the  cause  of 
ofiences  within  the  said  city  and.  the  suburbs,  and  liberties,  limits,  "^Jj^"  *J^*f„ 

■'  '  '  '    within  the  ju- 

and  precincts  of  the  same,  done,  moving,  arising,  had,  or  com-  risdiction, 
mitted,)  the  defendant  Owen,  as  an  officer  of  the  Court,  on  a  piaint.fr  may 
plaint  levied  by  the  defendant  Munkley  against  the  plaintiff  of  a  demur. 
plea  of  trespass  on  the  case  for  a  cause  of  action  personal,  to  the 
damage  of  the  defendant  of  42/.  85.  (without  stating  that  the        [  49  ] 
tanse  of  action  arose  within  the  jurisdiction  of  the  court).     To 
the  plea  of  the  defendant  Owen^  the  plaintiff  replied,  de  tnjurid 
sud  propridj  &c.,  and  to  that  of  the  defendant  Munkley^  he  de- 
murred specially,  assigning  for  cause  {inter  alia)  that  it  did  not 
appear  by  the  plea,  that  the  plaint  oF  a  plea  of  trespass  on  the 
case  therein  mentioned,  was  levied  against  the  plaintiff  for  a 
cause  of  action  arising  or  happening  within  the  city  of  Hereford^ 
or  die  suburbs,  limits,  or  precincts  thereof. 
Stmntngton^  Seijt,  in  support  of  the  demurrer,  relied  upon 

D  3  ^      the 
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Evans 

MUNKLBY. 


[  50] 


the  rule  laid  down  in  Peacock  v.  Bell^  1  Saund.  74'«,  respecting 
jurisdiction,  and  recognised  in  Stanian  v.  Davies,  1  Ld.  Raym. 
-  796.,  and  Winford  v.  Powell,  ibid.  1310.,  viz.  that  nothing  shall 
be  intended  to  be  out  of  the  jurisdiction  of  a  superior  court,  but 
that  which  specially  appears  to  be  so ;  and,  on  the  contrary,  no- 
thing shall  be  intended  to  be  within  the  jurisdiction  of  an  infe- 
rior court,  but  that  which  is  so  expressly  alleged. 

Mansfield,  C.J.  cited  Trevor  v.  Wall,  1  T.  JR.  151.,  and  said 
that  he  supposed  the  general  rule  would  not  be  disputed,  but 
that  it  would  be  attempted  to  distinguish  this  from  the  cases  cited* 
Runnington  was  stopped  by  the  Court. 

Bestf  Seijt.,  contra.  The  question  in  all  the  cases  cited  arose 
upon  error  brought  on  the  judgment  in  the  inferior  court,  and  it 
ivas  decided  that  in  inferior  courts  it  is  necessary  that  the  gist  of 
the  action  should  appear  to  be  within  their  jurisdiction.  But 
this  is  an  action  of  a  different  sort,  which  is  brought  for  a  cause 
collateral  to  the  original  suit  in  the  inferior  court,  and  to  which 
therefore  the  rules  applicable  to  proceedings  \rx  that  court  do  not 
apply.  This  was  so  decided  in  Truscott  v.  Carpenter,  I  Ld*  JSflty. 
i29.,  where,  in  an  action  of  false  imprisonment,  the  defendant,  afler 
justifying  (as  here)  under  process  of  an  inferior  court,  alleged 
that  the  cause  of  action  arose  within  the  jurisdiction,  and  it  was 
held  that  such  allegation  was  immaterial,  and  could  not  be  tra- 
versed, and  the  resolution  of  the  case  of  the  MarshaUea,  10  Co. 
76.,  where  the  contrary  had  been  adjudged,  was  held  to  be  a 
hard  resolution,  and  warranted  by  none  of  the  books  there  cited; 
and  the  distinction  was  taken,  that  if  the  cause  of  action  arose 
out  of  the  jurisdiction  of  the  inferior  court,  the  defendant  in  the 
inferior  court  ought  to  plead  it,  and  if  he  does  not,  the  affair  of 
the  jurisdiction  is  over,  and  he  shall  not  take  advantage  of  it  in 
any  collateral  action  against  the  plaintiff.  The  same  doctrine 
was  also  held  in  Gwinne  v*  Poole,  2  Lidw.  935.,  1560. ;  and  these 
cases  are  directly  in  point. 

Lawrence,  J.  The  case  of  Moravia  v.  Sloper,  Willes  SO.* 
has  set  this  question  at  rest,  and  that  is  a  later  case  than  any  of 
those  which  have  been  cited ;  and  Willes,  C.  J.,  in  delivering  the 
judgment  of  the  Court,  went  into  all  those  cases  very  fully,  and 
after  considering  them  it  was  decided,  that  where  a  party  who 
was  the  plwitiff  below  justified  under  process  of  an  inferior  court, 
it  was  necessary  to  set  forth  in  his  plea  that  the  cause  of  action 
arose  within  the  jurisdiction  of  the  court,  otherwise  the  plaintiff 
might  demur  thereto. 

CH4MBRE, 


I 
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Chambre,  J.     In  Truscott  v.  Carpenter ^  the  plea  did  allege  1811. 

that  the  cause  of  action  arose  within  the  jurisdiction.  

The  rest  of  the  Court  concurred.  ^^^ 

Per  Curiam^                                      Judgment  for  the  plaintiflF.  Munklby. 


Hewit  V.  Palmer.  june^e. 

f\^  a  rule  for  setting  aside  the  interlocutory  judgment  ia  this  a  demand  of  a 
^^  cause,  for  in-egularity,  it  appeared  that  the  declaration  was  fo^  therui^* 
ddiveredon  the  15th  February^  indorsed  tO'plead  thereto  within  topksad  is 
the  four  first  days  oi  Easter  term.     On  the  18th  and  24th  May  ^^uie  a  plain- 
two  several  demands  of  a  plea  were  made,  after  which  a  rule  to  ^'fftosijrnjndg- 

,     ,  .  J  1  1     ^        .     ,  .         t        ,•       ment  after  the 

plead  was  given,  and  on  the  6tb  «/iinf  judgment  was  signed  as  for  rule  expired, 
want  of  a  plea  without  any  other  demand  of  one.  a*plea.^*"' 

Lensj  Seijt.,  against  the  rule,  insisted  that  it  was  not  necessary 
that  die  demand  of  a  plea  should  be  made  after  the  rule  given  to 
plead,  and  therefore  the  judgment  was  regularly  signed.  He 
said  that  the  case  in  Barnes  276.,  Eames  v.  Jhc,  on  the  autho- 
rity of  which  the  rule  was  granted,  had  been  overruled  in  6  T.  R. 
689.,  The  Churchwardens  of  Edmonton  v.  Osborne^  where  it  was 
held  (hat  the  demand  of  a  plea  may  be  made  at  the  time  of  de- 
Uveriog  the  declaration ;  and  in  Maarmell  v.  Skerrett^  5  Eastf  547., 
where  the  precise  point  now  before  the  Court  arose,  it  was  de- 
cided, that  a  demand  of  a  plea  being  once  made,  a  rule  to  plead 
may  be  given  afterwards  without  any  fresh  demand  of  a  plea. 

Lawrence,  J.  It  strikes  me  that  the  rule  laid  down  in  Barnes 
is  the  most  reasonable.    After  the  plaintiff  has  declared,  the  de- 
fendant is  not  bound  to  plead  until  he  is  ordered  so  to  do  by  the 
Coart,  in  the  form  of  a  rule  to  plead ;  and  what  is  the  use  of  the 
plaintiff  making  a  demand  of  a  plea,  until  such  time  as  the  de- 
fendant is  bound  to  plead?  After  the  defendant  becomes  bound 
by  the  mle  to  plead,  the  plaintiff  is  to  make  demand  of  a  plea, 
tnd  is  restrained  from  signing  judgment  before  the  expiration  of    '  C  ^^  ] 
twenty-four  hours  afVer  that  demand,  which  practice  was  Intro- 
daced  for  the  benefit  of  the  defendant,  in  order  that  judgment 
nay  not  be  signed  against  him  by  surprise.    The  rule  to  plead 
is  not  served  on  the  defendant,  but  only  entered  in  the  book  of 
tbe  officer;  and  therefore,  until  a  demand  is  made,  be  cannot  be 
mpposed  to  have  notice  of  the  rule,  for  he  is  not  bound  to  be 
perpeCoally  aearcbing  tbe  officer's  book.    The  learned  Judge 
7        '  (after 
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181  !•  •  (after  referring  to  the  officer)  then  said,  that  tlie  practice  of  this 

,"  Court  was  uniform,  that  the  demand  of  a  plea  must  be  made 

ij,.  after  the  rule  given  to  plead. 

Paj^mkr-  The  Court  made  the 

Rule  absolute. 
Shepherd^  Serjt.  supported  the  rule. 


June  99,  JeSSON   V.    SoLLY. 

If  a  consignee    rilHIS  was  an  action  brought  by  the  master  of  a  vessel  upon  a 

accept  gootia  ■  ,  .  ,  , 

under  a  hill  of  general  count  in  assumpsit  for  demurrage.     Upon  the  trial, 

Jittomofwhfch  before  Mfl«i/&'/r/,  C.  J.,  at  the  sittings  after  i//^;3/ term  1811, 
isamemoran-  it  appeared  that  the  plaintiff,  who  was  master  of  a  vessel,  had 
ship  is  to  be  taken  on  board  a  cargo,  and  signed  bills  of  lading,  deliverable 
cleared  in  16  ^  ^^  order  of  the  shipper  upon  payment  of  freight,  and  at  the 
^er  day,  demur-  bottom  was  a  memorandum  that  the  ship  was  to  be  delivered  in 
afS-'that  time  w^ctecu  lay  days,  8/.  per  day  demurrage  to  be  paid  for  every  lay- 
the  roaster,  up-.ing  day  after  the  expiration  of  that  time.  The  master  retained 
the  goods,  may  one  part  of  the  bill  of  lading,  which  was  produced  fis  his  evidence 

rTrrafnsT"'"  ^*  *^®  ^"®'»  ^"^  ^^  ^^^  objected,  that  as  it  was  not  signed  by  the 
the  consignee,  consignor  or  consignee,  it  was  not  admissible  in  evidence :  it  was 
[  ^^  J  however  received  as  a  counterpart,  upon  the  ground  that  the  de- 
fendant might,  by  producing  the  part  which  he  possessed,  prove 
it  dissimilar,  if  it  were  so,  to  the  part  now  produced.  When  the 
vessel  arrived,  no  bill  of  lading  had  arrived  in  this  country;  tfae- 
defendant,  who  expected  the  cargo  to  be  consigned  to  him,  de- 
manded  the  goods,  which  the  plaintiiT,  having  been  apprised  by 
another  person  that  he  also  clainled  the  consignment,  refused  to 
deliver,  unless  either  upon  sight  of  the  bill  of  lading,  when  it 
should  aiTive,  indorsed  to  the  defendant,  or  on  receiving  an  in- 
demnity :  he  also  gave  the  defendant  notice,  that  if  the  vessel 
was  not  delivered  within  the  sixteen  lay  days,  he  should  insist  oa 
the  demurrage.  The  bills  of  lading  being  delayed,  the  vessel 
was  not  completely  delivered  till  eight  days  after  the  expiration 
of  the  sixteen.  The  defendant  paid  the  freight,  but  refused  to 
pay  the  demurrage.  He  now  objected,  that  he  having  demanded 
the  goods,  and  offered  to  accept  them,  the  vessel's  delay  was 
caused  by  the  plaintiff's  own  fault,  and  therefore  ho  was  not  en- 
titled to  recover ;  and  Mansfield^  C.  J.  being  struck  with  the  ob- 
jection, nonsuited  the  plaintiflF,  with  liberty  to  move  to  enter  a 
Terdia  for  the  plaintiff  for  eight  days'  demurrage. 

Shepherd^ 
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SkepkgHf  SerjU  had  in  Ba$ifr  term  obtained  a  rdt  ntMto       181K 
H/t  aridf  ike  iiinifait  and  enter  a  verdict  for  642.  for  the  plain** 

LtnSf  Seijt.  in  this  term  shewed  cause.  He  contended  tbsl 
nkhoogh  the  captain  was  not  compellable  to  deliver  the  goods 
before  he  saw  the  bill  of  lading,  yet,  as  his  refusal  to  deliver 
them  when  the  plaintiffs  were  willing  to  accept  them,  was  onlj 
for  his  own  security  and  accommodation,  the  delay  was  the  re- 
sult of  his  own  choice,  and  he  could  not  charge  the  defendant 
with  the  consequences.  At  all  events  he  must  resort  to  the 
eoosignor  for  demurrage^  and  could  not  recover  it  against  the  (  M  j 
consignees.  "<- 

Skepherd  and  Be$t^  Seijts.  in  support  of  the  rule,  urged  that 
the  defendant,  having  ultimately  received  the  bill  of  kding^  ^ 

containing  the  condition  for  payment  of  demurrage^  and  having 
dairoed  and  received  the  goods  under  it,  subsequently  to  tha 
plaintiff's  refusal  to  deliver,  could  not  now  contest  that  contract 
The  plaintiff  had  notice  of  conflicting  .claims,  and  had  no  not 
tioe^  until  the  arrival  of  the  bill  of  lading,  with  whom  the 
riuppor^a  order  was  to  be  found.  He  even  deserted  his  duty,  in 
offering  to  deliver  the  goods  upon  an  indemnity.  It  was  part  6i 
the  contract,  to  pay  him  demurrage  for  the  ship,  until  he  could 
aafidy  and  legally,  and  with  a  sufficient  discharge  to  himse^ 
deliver  the  cargo.  In  the  mode  in  which  the  state  of  Europe 
Daqnires.oommerce  now  to  be  conducted,  the  master  of  a  neuti^al 
may  perhaps  never  see  his  consignors  again ;  ft  is  therefore  a 
necessary  practice  which  prevails,  that  he  should  stipulate  for 
payment  by  the  consignees  of  demurrage  as  well  as  freight,  and 
ibat  the  consignor  should  transmit  the  bills  of  lading  by  anodier 

Mansfielo,  C.  J.  This  is  quite  a  new  case,  arising  irom  the 
Mw  state  of  trade,  and  there  is  great  weight  in  the  observation 
made  for  the  plaintiff,  that  many  of  these  ships  coming  from  a 
foreign  oountry,  to  which  they  may  never  go  again,  put  into 
tWiC  bill  of  lading  a  conditipn,  which  enables  them  to  look  im 
.tba  consignee  Sor  demurrage  as  well  as  for  freight.  My  broF 
thers  are  very  clearly  of  opinion,  that  if  the  consignee  will  take 
the  goods»  ..he  adepts  the  contract. 

JHijMTHf  J.    It  is  .dear  the  plaintiff  is  entitled  to  demurrage^ 
jeitfcer.  from  the  oons^npr  or  consignee.    Demurrage  is  only  an      [  55  ] 
MKtmkkd  ,finif^  and  the  consignee  by  adoptinc;  thb  bill  of 
iiiflfr.aiafces  himscir  liiA^le  to  damlimige.  as  well  es  tofreig^ 
-.'  -'^   .  Cbambrk, 
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1811«!  CHABfBiUEy'J.     It  would  be  monstrous  if  the  consignee,  iao- 

~~        cepting  the  contract  with  knowledge  of  the  terms,  should  not  be 
^^  bound  by  it,  and  could  send  the  captain  back  to  the  consignor 

*Sollt2       for  demurrage.    Therefore,  the  Rule  must  be  made 

>        Absolute. 


j^i.  Cotton  v.  Witt. 

T^c  ootts  of   rpHIS  was  an  action  on  a  policy  of  assurance  which  had  stood 
necesnrywlt-  for  trial  a  great  length  of  time,  having  been  postponed 

cratinratto^  upon  repeated  applications  made  by  the  defendant  on  account  of 
this  coaotry  the  absence  from  this  country  of  one  Joachim  Hinds^  a  neces- 
lowed  in  ^tiirp.  sary  witness  in  his  behalf.  The  defendant  at  length  brought 
cJbl*  rf^^*  him  over,  and  upon  his  arrival,  the  cause  was  tried,  and  the  wit- 
tun,  ness  was  examined,  and  a  verdict  was  thereupon  found  for  the 

defendant';  and  upon  the  taxation  of  costs,  the  defendant  claimed 
64/.  for  the  expenses  of  bringing  the  witness  from  Denmark  to 
thb  country ;  but  the  prothonotary  refused  to  allow  the  costs  of 
the  voyage  from  Denmark^  under  the  authority  of  Kensington  v. 
JnjgliSf  and  Hagedom  v.  AUnuit,  ante  S,  379. 

A  rule  nisi  having  been'  obtained  by  Best^  Seijt.  on  a  former 
day  for  reviewing  the  taxation,  and  that  the  prothonotary  might 
be  directed  to  allow  the  costs  of  the  witness's  whole  voyage 
hither  and  his  return,  upon  the  ground  that  such  was  the  prac- 
tice in  the  Court  of  King's  Bench^  and  that  it  was  the  most 
reasonable  rule^ 
[  56  ]  SAepherdj  Seijt.  shewed  cause,  and  contended  that  the  prac- 

tice of  this  court  had  been  to  allow  the  costs  only  from  the  time 
the  witness  came  within  reach  of  the  subpoena,  relying  as  before 
on  Kensington  v.  Jnglis. 

Best^  Serjt.  in -support  of  the  rule,  contended,  that  that  deci- 
sion was  founded  on  a  mistake  of  the  Court,  in  supposing  that  it 
was  the  practice  of  B.  IL  to  disallow  such  costs,  whereat  it  turns 
out  upon  inquiry  to  be  their  constant  practice  to  allow  them,  and 
•it  is  right  that  the  practice  in  both  courts  should  correspond  in 
cases  which  are  similar. 

Mansfield,  C.  J.    I  think  this  case  as  proper  to  begin  the 

practice  as  any.    The  defendant  had  paid  into  court  as  much  as 

'  ?        the  other  underwriters  upon  the  policy,  and  th^sir  payments  had 

been  accq>ted  by  the  plaintiff;  but  in  this  case  he  would  neither 

accept  the  payment  which  had 'been- offered  him,  ndr  take  the 

money 
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Bonqr  out  of  court,  nor  consent  to  the  examination  of  the  wit*       1811. 
Hess  on  interrogatories.  

Cbambre,  J.    This  is  not  a  variation  from  a  former  mode  of     *^'^*"^* 
practice  (a);  and  the  establishment  of  the  rule  is  essential  to       Witt. 
jostice,  which  applies  equally  to  the  allowance  of  costs,  in  a 
coart  of  law,  as  it  does  to  any  other  matter  where  right  or  title 
ii  in  question. 

The  Court  made  so  much  of  the  rule  absolute  as  applied  to 
the  prothonotary's  allowing  the  costs  of  the  witness's  voyage 
ftom  Denmark^  but  not  of  his  return. 

(a)  See  the  old  practice  mentioned  in  Hagedoru  v.  Allnuttf  anti  3,  SSO. 


ReADSHAW  V.   BaLDERS.  JuJ^  u 

nrHEplainti£P  declared  in  covenant  for  the  arrears  of  a  certain      [  57  ] 

annuity  of  150/.  granted  to  him  by  one  Augustus  Beexxjr  Aoovcnantio 
tnd  the  defendant,  for  their  joint  lives,  and  the  life  of  the  sur-  deed,  made 
wor,  by  indenture  bearing  date  26  Sept.  1805-     Habendum^  JtoTiecVc. 
during  their  joint  lives  and  the  life  of  the  survivor  to  be  paid  65. 1. 1\5„ 
and  payable  by  equal  quarterly  payments  (setting  out  the  days  of  hM?*!  S^SLec- 
paymcnt)  without  any  deduction  or  abatement  whatsoever  out  of  ^^  ope«iiooj 
i^  same  or  am/  part  thereof /or  or  in  respect  of  the  then  present  gnator  of  Uie 
<^  ofy  then  future  tax  upon  property,  or  the  profits  thereof,  or  ^^^^ 
*iiy  other  taxes,  charges,  rates,  assessments,  or  other  imposi«  tbettmeoo 
tions  whatsoever,  then  already  taxed,  charged,  rated,  assessed,  timet, 'kc 
^  imposed,  or  thereafter  to  be  taxed,  charged,  rate^,  assessed,  jj**^.'  "^ 
^^  imposed  upon  the  rectories,  vicarage,  and  premises,  or  upon  whatever  oat  of 
the  manor,  messuages,  farm%  lands,  tenements,  advowsons,  and  JJ^^^'thei©. 
J^fi^editaments  thereby  charged  with  the  payment  of  the  annuity,  <  for  or  in  re- 
^on  the  said  annuity^  or  on  the  said  A*  B.  and  the  defendant  then  prawDtor 
*n  respect  thereof,*  by  authority  of  parliament,  or  otherwise  "^  *^.^^ 
^wsoever.    The  declaration  then  set  out  a  covenant  by  the  roid  in  respect 
gfwrtors  to  pay  the  annuity  on  the  days  and  times,  &c.  without  on 'the  motor 
^  deduction  or  abatement  whatsdever  out  of  the  same,  or  any  "©^  ^  deduct 
V^  thereof,  for  or  in  respect  of  the  then  present  or  any  then  tax,  iHitootin 
fit»e  tax  upon  property,  or  the  profits  thereof,  or  any  other  J^^^^J^**^^ 
^es,  charges,  rates,  assessments,  or  other  impositions  whatso-  anooity,  mb- 
c^er;  and  averred,  that  on  the  26th  Sept.  last  1 12/.  10s.  of  the  4^,^""^*"  ^ 
ttid  annuity  for  three  quarters  of  a  year,  became  due.  .  The  de- 
,&Ddant  pleaded,  a  former  Judgment  recovered  upon  thi^  same 

cause 
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Ifll^       tmm  of  nclion,  und  the  plaintiff  in  bis  r^Iication  traversed  dMi 
identity  of  the  cause,  upon  which  issue  was  joined ;  and  at  ih0 

^^^^"^    V^\  thereof  at  the  sittings  in  last  Easier  term,  a  verdict  was 
.^tffflf<»'     I9IU94  &F  the  plaintiff  for  the  amount  of  the  three  quarters 

[  58  ]  arr^rs  after  deducting  the  property  ta^.  On  a  subsequent  day 
in  that  term,  OndoWf  Seijt.  obtained  a  rule  nisi  for  arresting  tbe 
judgment,  on  the  ground  that  the  covenant  for  the  payment  of 
the  annuity  to  the  plaintiff  without  any  deduction  in  respect  of 
^e  property  tax,  rendered  the  whole  void  by  stat.  46  6*  S.  c. 
65.  s.  115.  which  after  providing,  under  penalties,  for  the  al^ 
lowance  of  the  deduction  authorized  to  be  made  by  that  act, 
further  enacts,  tliat  all  contracts,  covenants,  and  agreements, 
made  or  entered  into,  or  to  be  made  or  entered  into,  for  pay* 
ment  of  any  interest,  rent,  or  other  :innual  payment  aforesaid, 
in  full,  without  allowing  such  deduction  as  aforesaid,  shall  bo 
utterly  void. 

fiest,  Serjt.  now  shewed  cause;  and  observed  that  upon  tbe 
^ice  of  this  declaration  the  indenture  appeared  to  bear  date  in 
Srp/.  1605,  i^d  th|it  the  statute  relied  upon  in  support  of  th^ 
<4yection  did  not  pass  until  1806;  he  contended  therefore  tbal 
1$  iwoujid  b^  a  ^trained  construction  of  that  act,  to  bold  that  it 
%ft4  relatipn  baok  to  an  antecedent  period  so  as  to  make  void 
^Ht  iconti^t  which  was  originally  well  framed  and  di)ligator]r 
tietw^en  tl^e  parties;  and  that  the  true  opnstruction,  by  wbidi 
the  object  of  th^  act  would  ^  fiiUy  attained,  was  this,  that  th(& 
ppv^ant  in  qpestion  did  not  vacate  the  whple  contract,  but  only 
fpmu^  of  it  yr^  void,  as  was  contrary  to  the  particular  enact* 
{llWt.  If  ja  different  ixtn^truction  yr^e  to  prevail,  great  injua* 
tfee  ;Would  fidlow;  for  then  a-  landlord  who  before  the  pasting 
{kf  .the  iKit  had  demised  prennses  to  a  tenant  for  a  Icoig  term  of 
years  M  a  rept  .^lear  of  «U  d^uctions  on  account  of  property 
tax,  iqfion  the  faith  of  which  Jemise  the  tenant  bad  expended 
|»f§e  4ums  of  money  upon  improvements,  might  avail  himself 
pl.wiexpo^/actolBi3rr  to, dispossess  the  tenant  of  his  improved 
tonn.  The  whole  deed  therefore  it  not  rendered  void,  but  only 
the  eovenant,  pro  tanto  ,•  and  accordingly,  in  GaskcU  v.  King^ 

[  10  ]  11  £(M^,  165.,  which  was  a  stronger. case  in  fovour  of  the  ob* 
jiQCtion,  because  there  the  indenture  was  made  subsequent  to  th» 
act,it  was  held,  that  a  covenant  by  the  lessee  for  payment  of  .Um 
{NTopmy  tax,  though  void  by  tbe  statuU^  did  not  avoida  pove* 
Mnt  fcr  payment  of  the  xeiit^  which  wi|s  entinely  djbtinct*  ;So 
k0M^  the  connanl.for  payment,  of  jthe  juwuity  is  iUiftincitJmd 

substantive^ 
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sabstandYe^  and  although  it  is  included  in  the  itoie  cliinsey  is  not       Mil; 
so  interwoven  with  the  subsequent  stipulation  respecting  thu        — — 
property  tax,  as  to  make  the  one  incapable  of  taking  eflfect  with-    ^^**^*>^^ 
out  the  other.     It  is  not  made  a  condition  upon  which  the  pay**     BAUDsaa^ 
ment  of  the  annuity  is  to  depend,  that  such  payment  should  bn 
dear  of  any  deduction  in  respect  of  property  tax»  and  if  a  subie«» 
qoent  statute  has  interposed  to  make  Toid  one   part  of  tim 
daose,  it  is  clear  that  it  may  be  rgected,  and  the  remainder  pejrw 
mitted  to  take  effect.  ' 

Onslow^  Serjt  contra^  relied  upon  the  express  words  of  the 
statute,  which  he  said  were  retrospective  as  well  as  prospective^ 
and  denied  that  the  construction  attempted  on  behalf  of  thu 
plaint!  AT  would  attain  the  object  of  the  act,  which  directed  tha 
landlord  or  annuitant  to  be  charged  widi  the  payment  of  tfaa 
tax,  in  order  to  prevent  any  diminution  on  account  of  such  tax 
in  the  rent  or  annuity  to  be  agreed  upon  between  the  partic% 
which  would  be  the  necessary  consequence  of  making  it  a  chargv 
upon  the  tenant  or  grantor  of  the  annuity,  and  by  that  means 
the  revenue  would  suffer  diminution.  The  policy  of  the  law 
therefore,  as  well  as  the  express  words  of  it,  rendered  (ha 
vfaole  agreement,  and  not  such  parts  only  of  the  agreement  m 
iFere  contrary  to  it,  utterly  void.  But  supposing^  as  it  has  bee^ 
admitted,  that  the  statute  affects  only  that  part  of  the  covenwt 
which  respects  the  payment  of  the  property  tax,  it  is  impossi- 
ble in  this  case  to  give  effect  to  the  remainder  for  payment  of 
the  annuity,  because  both  parts  >are  so  blended  together  as  to 
form  one  entire  covenant  which  cannot  be  separated  without  [  60  3 
doing  violence  to  the  whole :  and  therefore  the  case  of  Gasked 
V.  ISng^  which  was  expressly  decided  upon  this  distinctiopt 
viz.  that  a  covenant  void  by  this  statute  will  not  avoid  other  in* 
ckpendent  covenants  which  are  good,  does  not  ^>ply;  or  if  i( 
does,  it  serves  only  to  shew  that  if  that  case  had  been  liba 
this,  the  decision  would  have  been  the  other  way.  The  saaoA 
distinction  was  taken  and  acted  upon  in  a  later  case  of  Wlgg  ▼« 
SkkftUworthj  13  East^  87.  In  Crossley  v.  Arkwrigkt^  2T.IL 
603.,  and  Denn  v.  DoUmanj  6  T.  R.  641.,  it  was  held,  that  the 
want  of  a  memorial  of  an  annuity  deed  registered  according  to 
the  directions  of  17  G.  S,  c.  26.  avoided  the  whole  deed,  thoagh 
there  were  parts  of  it  not  connected  with  the  annuity,  for  the 
words  of  the  statute  made  such  deeds  null  and  void  to  all  ia*^ 
tents  and  purposes.    But  the  words  of  this  stutute  «re  equally 

^trongy 
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strongs  and  therefore  demand  a  similar  construction,  especially 
in  a  case  which  affects  the  revenue. 

'  Best  replied  on  the  cases,  that  fVigg  v.  Shuttlevoorth  arose  on 
an  indenture  made  20th  Aug.  1808,  two  y^rs  after  passing  this 
act :  that  the  stat.  ]  7  G.  S.  c.  26.  in  terms  avc^s  the  deed, 
bond,  instrument,  and  assurance,  which  .contains  any  grant 
hot  conformable  to  the  act,  whereas  this  act  only  avoids  the 
contract,  covenant,  or  agreement  made  for  payment  in  full 
without  deduction  of  property  tax. 

Mansfield,  C.  J.  This  is  certainly  a  most  extraordinary 
objection  that  is  made  to  the  validity  of  a  covenant  for  the  pay- 
ment of  an  annuity,  which  covenant  is  contained  in  an  instru- 
ment executed  before  the  passing  of  the  statute  on  which  the 
objection  is  founded.  It  is  said  nevertheless  that  the  statute  was 
passed  with  a  retrospective  object,  so  as  to  annul  covenants 
before  then  made,  not  only  for  the  payment  of  the  property  tax, 
but  also  for  the  payment  of  rent  or  of  an  annuity,  if  coupled 
together  in  the  same  deed.  But  viewing  the  statute  in  its  re- 
trospective light,  I  think  the  legislature  must  be  intended  to 
have  thereby  meant  only  to  secure  to  the  lessee  or  grantor  of 
the  annuity,  who  was  to  be  charged  in  the  first  instance  with 
the  payment  of  the  property  tax,  an  allowance  in  respect  of 
such  payment  from  the  persons  wBo  were  to  be  ultimately 
charged  therewith.  For  this  purpose,  in  order  to  do  away  any 
pretence  on  the  part  of  those  persons  for  refusing  such  allow- 
ance, the  statute  embraces  all  contracts,  as  well  those  made 
before,  as  those  made  subsequent  to  the  time  of  it^  passing,  for 
the  payment  of  any  interest,  rent,  or  other  annual  payment, 
without  allowing  such  deduction,  which  it  declares  to  be  void, 
a.  e.  void  so  far  as  they  relate  to  the  property  tax,  or  give  any 
right  to  the  lessor  or  annuitant  to  withhold  his  consent  to  the 
allowance  prescribed  by  the  act;  but  it  would  be  monstrous  to 
suppose  that  the  legislature  meant,  without  any  apparent  neces- 
sity for  so  doing,  to  avoid  the  whole  deed.  This  construction 
is  confirmed  by  referring  to  sect.  195.  which  provides  that  no 
contract,  covenant,  or  agreement  between  landlord  and  tenant, 
or  any  other  persons  touching  the  payment  of  taxes,  shall  extend 
to  the  duties  charged  by  that  act,  nor  be  binding  contrary  to  its 
meaning,  but  that  all  such  duties  shall  be  charged  upon  and  paid 
by  the  respective  occupiers,  subject  to  the  deductions  and  repay- 
ments thereby  allowed  s  and  all  such  deductions  and  repayments 

shall 
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ikaU  be  allawed  accordingly^  notwithstanding  such  contractSf 
caoenants,  or  agreements.  It  is  evident  therefore  from  this  latter 
section,  which  may  be  considered  as  expounding  what  the  legis- 
lature meant  in  theibrmer  section,  when  it  declares  such  con- 
tracts, &c.  void,  that  the  construction  I  have  ahready  put  upon  it 
is  the  right  one,  and  that  void  means,  (to  borrow  the  language  of 
this  latter  section)  void  so  that  all  such  deductions  and  repay- 
mcDts  shall  be  allowed  accordingly,  notwithstanding  such  con- 
tracts, but  that  the  contract  shall  remain  in  force  as  to  all  other 
purposes.  I  may  further  observe,  that  the  act  uses  the  same 
expressions  in  speaking  of  the  avoidance  of  contracts  to  be  made 
after  the  passing  of  that  act,  as  of  those  which  had  been  made 
before  it,  and  those  expressions  consequently  are  susceptible  of  the 
same  construction  which  we  have  now  adopted  (a). 

Heath,  J.  I  agree  with  my  Lord  in  the  construction  he 
has  giv^i  to  this  act,  which  seems  to  me  not  inconsistent  with 
the  language  used  and  most  consonant  to  justice^  and  therefore 
it  is  our  duty  to  give  effect  to  it*  .  Even  in  cases  where  the 
words  and  the  spirit  of  an  act  of  parliament  have  been  at  vari- 
ance^ the  courts  have  put  such  a  construction  on  the  former,  as 
to  make  them  bend  to  the  attainment  of  the  latter,  but  there  is 
no  soch  necessity  in  the  present  case. 

Cham BRBy  J.  At  the  time  when  the  contract  was  made,  the 
covenant  to  which  objection  has  been  taken  for  payment  of 
the  annuity  without  deduction  of  the  proper^  tax  was  per- 
fectly legal,  and  not  in  contravention  of  any  declared  public 
policy  of  the  state ;  but  the  statute  afterwards  intervened  and 
nuule  such  unqualified  payment  illegal.  So  fiur  therefore  as  r&- 
>pects  the  deduction  the  statute  has  a  retrospective  operation  to 
nuike  it  void,  but  it  would  be  doing  great  injustice  to  extend  it 
Esther  than  either  the  words  or  the  intention  of  the  act  can  be 
'opposed  to  require.  The  revenue  is  protected  by  the  penalties 
unposed  in  sect.  115.  on  persons  refusing  to  allow  the  deduc- 
tions, and  there  is  great  wdght  given  to  the  construction  now 
adopted,  by  the  observations  which  have  been  made  by  my 
I^rd  on  sect.  195.    I  therefore  concur  in  that  construction  (6). 

Per  Curiam^  Rule  discharged. 

U)  See  the  case  of  f«^  V.  ^^Ao//, /oif.  in  this  term. 

W  Uwrence*  J.  was  absent  this  dav  in  consequence  of  indisposition. 
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. .  -  Davis  v*  Edgar. 

lid^t?  w^  np^^  declaration  contained  several  oonnts  framed  npon  llie 
wMDotan  "^  defendants  prcMO^se  to  pay  317.  10^.  to  the  plaintiff^  in 
myamt,  consideration  c^ procuring  the  defendant  to  be  gazetted  a  comet 
negotiated  the  and  sUb-lieutenant  in  one  of  his  majesty's  regiments  of  life> 
chase  of  a  erai-  guards.  There  were  also  counts  fixr  work  and  labour^  «nd  for 
S^g!c! and  ™^°^  ^>^  ®"^  received*  At  the  trial  before  Man^ield^  C.  J. 
the  defendant  at  the  Middlesex  sittings  in  Easter  term,  the  plaintiif  proceeded 
2^^7iow^by  ^P^'^  ^^®  latter  coutit,  only,  in  respect  of  which  the  following 
hit  majesty's     fiicts  were  proved:  The  plaintiffi  who  was  not  an  authorized 

tegalations,  *  ,        \   ^  0^    ^         iit/»j 

andtbedefend-  army  agent,  was  employed  by  one  G.  C  and  the  defendanty  to 
purchtScr^of  D*g^^*Ate  between  them  the  sale  and  purchase  of  a  cornet's 
the  commis-  coimnissioh  in  one  df  the  regiments  of  life-guards,  which  G.  C 
ha^ngpJd  a  ^^^^  ^^*  The  deftiidaQt  agreed  \q  give  a  sum  exceeding  the 
ram  exceeding  p^ce  allowed  by  his  maj^t/s  regulations,  and  accordingly  paid 
price  to  6.  c,  t6  G.  C  die  whdb  sumagreed  upon  except  88/^  which  he  re-^ 
th^il^j^te  teined,  with  the  consent,  and  nnder  the  directions  of  G.  &  lo 
oftheprictf  pjEiy  over  on  his. account  to  the  plaintiff  for  his  agency  in  the 
witTdirectiooi  business.  The  sum  paid  to  G.  C,  after  deducting  the  S82. 
ttrrit'owto  •*^^®^«^  ^  regulation  price!  by  22/.  It  appeared  by  several 
the  plaintiff  for  of  the  defendant's  letters,  written  in  consequence  of  the  plain* 
wbi^rhi^ro.  ^^'  af^lieation  £br  jfcfae  -money,  that  be  atknawledged  it  to  be 
"ilr^ilr*  ^.  ^'"®'  ^^  T>rcBtoised-.to  pay  it  with  interest.  Vaugharh  Seijt> 
Held  tbat^the '  for  the  defendant,  objected  on^  llie  stat.  48  G.  5.  c.  15.  s.  100.  {a)f 
SSt'^vw '^  which  he  ♦contended. made  the  whole  transaction  iliegal,  to  the 
against  the  de-  plaintiff's  ^bt  to  recoiver,  <»!  the  ground,  first,  of  the  [dain- 

lendant  the 

hMdtlodn^       (fl)  48  G.  3.  e.  U.    By -sect*  J  00.  And  whereas  great  ioconTenience  has 

ceived  to  hit      ariffen  to  his  m^esty^s  service  from  persons,  not  authorized  agents  of  regi* 

***M^  **r  •      ^n******  troops,  or  compames>  negotiating  for  the  purchase  and  sale  of  com- 

a  better^iitua"    nti^kms,  tt^nnick  lai^r  sams  than  are  alioxved  by  his  nuoesty's  regulattoas 

tiootbanG.a,  are  often  ghren  and  recdredfbr  conumssioosy  .and  great  frauds  comn^itted; 

c"i5*^  *foo'  ^  ^  **  therefore,  enacted,  that  ^v&y  person  not  an  authorized  ^agent  of  any 

6.  C*  could  not  regbnent,  troop,  or  conapany,  who  shall  negotiate^  or  act  as  agent  for  or  in 

bare  recorered    relation  to  the  purchase  or  sale  of  any  commission,  in  his  majesty's  forces, 

ffSi^n^pricel    ^^  ^^  ^^^  authorized  agent  as  aforesaid,  who  shall  take,  accept,  or  re- 

r  «5^  ]      ceive  any  commission,  or  sum  of  money,  or  reward,  for  oegptiating  jhe 

purchase  or  sale  of  any  such  commission,  or  acting  as  an  agent  in  relation 

thereto,  shall  forfeit  for  every  such  offence  the  sum  of  one  hundred  pounds, 

and  treble  the  sum  which  shall  be  given  or  received  for  or  in  relation  to  any 

such  commissioni  over  and  above  the  sam  allowed  by  his  ttaicstfs  regu- 

ktiooi. 

tirs 
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Wk  not  bcSDg  im  aathorized  ageiit;  tecmidly,  of  this  being  a       1811. 
demand  of  a  sum  of  money  for  negotiating  the  sale  of  a  com*        -*-'«^ 
ttHsion;  and  lastly,  t>f  (he  iiiim  agreed  to  be  giv^  for  the  pur-       DaItis 
^line^  bring  greater  than  that  allowed  by  liis  Majesty's  regula-       Sdoab. 
ficttii.    The  jury,  boweretf  under  the  directions  of  the  leahied 
Ciiief  Jostice,  fo'mid  a  Verdict  for  the  plaintiff,  for  882^  with 
Hberrf  to  the  defendant  to  move  to  enter  a  noiisuit,  if  the  Court 
ilkralld  be  of  that  opinion. 

Fttu^ahj  Seijt.  accordingly  obtained  a  fule  nisi  for'that  pur- 
pdle  oh  a  former  day  in  the  same  term,  renewing  his  objections, 
i^piinst  which 

Shepherd  and  ItunningMif  SerjflB.  now  shewed  fcaus^  and  in- 
lifted  that  there  was  toothing  in  the  act  which  made  the  pur« 
Abe  of  a  commission  at  a  price  above  that  allowed  by  his  ma- 
jesty's r^utations  illegal  as  between  the  parties,  although  tbe 
let  imposed  a  penalty  upon  the  agents  negotiating  such  pura^ 
duise.  But  even  admitting  the  contlfact  between  (jr.  C  and  the 
defendant  to  be  illegal,  that  will  not  preclude  the  plaintiff  from 
hseOreruig  in  this  action,  which  is  brought  for  money  left  in' the 
dtfendan^s  handis  and  received  by  htm, 'for  the  plaintiff's  iise^ 
iijd  b  therefore  as  much  the  lAon^  of  the  pTaintilf  as  if  it  ha!d  [  6S  ] 
bM)  fnifd  to  hhn  in  the  fir&t  itlktance,  ind  the  defendant,  who 
received  it  as^such,  cannot  now  be  allowed  to  retain  it,  by'^is- 

rting  the  legaUty  of  the  original  conddefatioh.    [Mansfield^  C. 
'aidccd  how  the  defendant  could  be  s^d  to  have  received 
iboniqr'firom  6.  C.  which  never  had  been  paid  to  him  by  G.  tX] 
iFAere  iano  dl£fek^ce  b^tW^n  an  actual  payment  to  a  person 
of  a  kdm  of 'money,  atld  a  deduction  made  to  that  amount  out 
Sfa  sum  dti^'from  that  pei^n:  the  deduction  made  by  the  de- 
fisidant  !s  precisely  the  iktne  thing  in  substance^   as  if  the 
defendant  had  paid  the  whole  price  to  IS.  C,  and  G.  C.  had 
afterwards  returned  38/.  to  the  defendant,  in  form  only  it  is 
difisrent;  and  the  defendant,  by  his  letters,  in  which  he  acknow- 
ledges having  received  the  money  for  the  plaintiff,  and  promises 
to  pay  it  with  interest,  has  shewn  that  he  lk>  eonsidiSred  it.  This 
is  not  the  case  of  one  of  the  parties  to  an  illegal  contract  re- 
fusing to  complete  it  by  availing  himself  of  its  illegality ;  for  the 
defendant  waived  all  objection  on  that  ground,  when  he  came  , 

to  a  settlement  with  G.  C.;  it  is  therefore  like  the  case  of  Tenant 
V.  EUiottj  1  Bos.  4-  Ptdl.  3.,  where  it  was  held  that  the  de- 
fisodanty  who  had  received  money  to  the  plaintiff's  use^  should 
not  be  at  liber^  to  set  up  as  a  defence^  that  he  received  it 
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1811.       upon  an  illegal   contract  between  the  plaintiff  and  a  third 
person. 

Vaughan^  Serjt.  contrcL    The  sum  recovered. by  the  plaintiff 

EDC2AIU  is  not  money  had  and  received  by  the  defendant  to  the  plaintiff's 
use,  but  IS  money  retained  and  withholden  by  him  out  of  a  sum 
which  the  law  has  forbidden  him  to  pay ;  and,,  therefore,  the  de- 
fendant is  well  entitled  to  withhold  it.  It  is  said,  that  the  statute 
has  not  made  it  unlawful  to  give  more  than  the  regulation-price : 
it  has  not  done  so  expressly,  but  it  has  imposed  a  penalty  upon 

C  66  ]  eveiy  agent  who  shall  negotiate  the  sale  or  purchase  of  a  con;i^ 
mission  at  a  higher  rate  than  allowed,  of  treble  the  sum  which 
shall  be  given  or  received  in  respect  of  any  such  commissiony 
over  and  above  the  sum  allowed  by  his  majesty's  regulations. 
This,  therefore,  is  a  strong  legislative  prohibition  of  any  sudi 
sale  or  purchase.  Here  it  appears  that  the  defendant  has  already 
paid  a  sum  exceeding  the  regulation-price,  and  yet  the  plaintiff 
claims  S8&  in  addition  to  that  sum ;  and  that  too  on  account  of 
brokerage,  which  the  statute  has  also  made  illegal  in  him  to  re-r 
ceive.  The  case  of  Tenant  v.  Elliott  does  not  apply,  unless  the 
withholding  from  G.  C.  a  sum  of  money .  which  the  defendant 
had  a  right  to  withhold,  is  equivalent  to  a  payment  to  G.  C^ 
and  a  subsequent  receipt  from  him  of  that  sum  to  the  plaintiff's 
use.  It  has  indeed  been  assumed  in  argument  to  be  equivalents^ 
biit  no  authority  has  been  cited  for  such  a  position. 

Mansfield,  C.J.  It  is  quite  clear  that  G.  C.  never  could 
have  recovered  this  sum  of  38/.  from  the  defendant,  because  it 
was  a  sum  exceeding  the  r^ulation-price;  and  it  appears  thai 
he  has  already  received  more  than  that  price.  If  then  6.  C. 
could  not  enforce  the  payment,  how  can  the  plainti£^  whade* 
rives  his  claim  through  him,  stand  in  a  better  situation  ?  I  am 
of  opinion  that  there  must  be  a  nonsuit  (a). 
The  rest  of  the  Court  concurred. 

Rule  absolute^  « 

(<a)  L^nmif  J.  was  sbseDt  this  day  in  consequeDce  of  indispositioB.      < 
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Warden' t;.  Bailey.  '  j^^^^^ 

TpHIS  was  an  action  brought  against  the  defendant  for  assault*     An  action  of 
-^  in{^  and  wrongfully  imprisoning  the  plaintiff  in  a  damp  and  Jn^'^oT  ^ 
unwholesome  cell,  by  which  he  became  sick,  8tc    There  were  mj^taiy  officer 
other  coants  for  a  common  assault.     The  defendant  pleaded  the  superior  officer 
general  issue.     Upon  the  trial  of  this  cause,  at  the  Bedford  |,^^J2iai 
Spring  AsHzes  1811,  before  Grose^  J.,  the  evidence  was,  that  U^)*  whoim- 
tbe  plaintiff  was  a  permanent  serjeant  in  the  Bedford  r^piment  dhnMie^  to 
d  local  militia^  of  which  the  defendant  was  the  adjutant :  that  ^^^^^^ 
in  NooeoAer  1809,  the  oolonel  of  the  regiment  issued  a  regi-  bat  not  within 
mental  order  for  establishing  an  evening  school  at  Bedford^  of  miliu^autho- 
which  be  appointed  the  serieant-muor  of  the  re^inent  the  master,  n^;  ^     . 

,     J       T  •  „    1        '*    .  'V      ^  1      .      1    J.        .1  Althottghtlie 

and  ordered  that  adl  the  segeants  and  corporals,  including  the  impriMomeot 
pliinti?  and  thirty  or  forty  other  persons,  part  of  whom  were  ^^'"^^.^^ 
Qsder  Huutial  law,  and  part  were  not,  should  attend  the  school  coart-martiai. 
ereiy  evening,  in  order  that  they  might  learn  to  read  and  write,  of.  i^^^^^  , 
snd  that  they  should  each  pay  eight-pence  per  week,  viz.  6d.  as  ^^'  ^  ^^- 
s  gratuity  to  flie  mastar,  and  2d.  as  a  contribution  towards  the  his  seijeant  to 
apenae  of  l%rhts  and  fires  in  the  school.    After  a  few  days  to^^JSTHcbt- 
several  of  the    scholars,   and    amongst  others  the  plaintiff,  log  and  wirm- 
emitted  to  attend.    Several  of  them  were  afterwards  tried  by  a  l^taTMhooi 
coort-maitiai  for  this  ofience^   and  being  found  guilty,  were  and  tchoo]- 
ponisbed  for  it.    The  plaintiff  was  reprimimded  for  his  con-     Nor,  ai  it 
i^  and  promised  to  attend  more  regularly  in  future.    Shortly  ^em'toaurad 
Afier  he  was  (Mrdered  to  attend  a  drill  upon  the  parade  with  a  school,  to 
far  others,  at  which  time  the  defendant  came  out  of  his  shop,  and  write, 
which  was  adjoining,  and  addressing  h^nself  to  the  plaintiff, 
sod  ihaklng  his  fist  at  him,  called  him  a  rascal,  and  told  him 
be  deserved  to  be  shot:  he  then  directed  a  seijeant,  who  stood 
near,  to  draw  his  sword,  and  hold  it  over  the  plaintiff's  head,      [  68  ] 
ttd  if  be  should  stir,  to  run  him  through :  and  he  ordered  a 
^ipond  to  set  a  guard  of  corporals  over  the  plaintiff.     The 
^rporal,  by  the  defendant's  direction,  took  off  the  plaintiff's 
ttBh  and  sword.    The  defendant  directed  another  seijeant  to 
^  him  to  the  county  gaol  of  Bedford,  to  deliver  him  to  the 
poler,  with  orders  to  cause  him  to  be  locked  up,  and  to  live 
<«^  bread  and  water,  and  to  prevent  any  person  firom  having 
access  to  him.    That  seijeant  accordingly  delivered  him  to  the 
9Mder,  with  verbal  diwctioos  to  keep  him  in  solitary  confine- 
Vou  IV.  E  mcnt, 
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1811.        mcnt,  and  that  he  should  live  on  bread  and  water;  no  other 

warrant  for  his  commitment  was  at  that  time  delivered  to  the 

^^  gaoler :  the  gaoler  received  him,  and  kept  him  in  close  custody 

Bailet.       for  three  days,  at  tlie  expiration  of  which  time  he  was  brought 
-op  before  the  colonel,  who  then  came  into  the  town,  and  the 
defendant,  and  other  officers  of  the  regiment,  and  was  again 
remanded  to  the  custody  of  the  gaoler.     After  some  weeks'  con- 
finement,   the  plaintiff's  health  being  impaired,  he  was  con- 
ducted to  his  own  house,  and  there  kept  a  close  prisoner.     No 
charge  was  made  against  him  at  the  time  of  his  arrest  on  the 
parade/  except  that  which  was  involved  in  the  defendant's  as- 
sertion, that  the  plaintiff  had  done  enough  to  be  shot  for.    The 
counsel  for  the  plaintiff  said,  he  anticipated  that  the  defend- 
ant's defence  would  be,  that  he  was  arrested  on  a  charge  of  mu- 
tinous language,  and  exciting  others  to  mutiny,  nfhich  in  truth 
•was  the  case,  though  the  cause  was  stopped  before  the  defend- 
ant proceeded  to  give  evidence  of  that  fact :  the  words  for  which 
he  was  so  charged  were,  that  he  had  been  heard  to  say  on  (he 
parade,  to  Cooper,  another  scrjeant.  Do  not  give  up;  I  will 
not  go  to  school;  do  not  you  go  to  school :  I  will  not  abide  by 
a  regimental  court-martial;  I  will  have  a  general  court-martial: 
and  in  anticipating  this  defence,  the  plaintiff's  counsel  read  the 
{  69  ]       charge  which  was  exhibited  against  the  plaintiff  before  the 
court-martial,  and  which  was,  that  though  acquitted  himself  by 
a  court-martial  of  neglecting  to  attend  the  school,  he  had  ex- 
cited others  to  disobedience  by  this  language.    The  plaintiff's 
counsel  addressed  some  questions  to  the  defendant's  witnesses 
on  cross-examination,'  lipon  the  answers  to  which  it  appeared, 
that  in  Janitary  1810,  the  plaintiff  was  conveyed  to  StiUan^ 
and  tried  by  a  cour^-martial,   afterwards  in  March   1810,  he 
was  liberated.    The  plaintiff  proved  the  amount  of  payments 
made  to  his  witnesses,  and  other  expenses  incurred  in  his  de- 
fence.    Selloftf    Seijt.,    for  the    defendant,    objected  that  no 
action  could  be  maintained  by  a  person  under  tnartial  law, 
against  a  superior  officer,  acting  also  under  martial  law,  for 
any  thing  whatever,  done  by  him  under  colour  of  military  au- 
thority.    He  asserted  that  this  principle  was  established  by  the 
case  of  SuUon  v.  Johnstone,  1  T.  R.  493.     Grose,  J.  thought 
that,  after  that  decision,  he  was  incompetent,  sitting  in  a  court 
of  common  law,  to  try  the  propriety  of  the  arrest,  and  non- 
suited the  plaintiff       ' 
Frerr^  Seijt.  in  Easter  term  had  obtained  a  role  nisi  to  set 

aside 
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aside  the  nonsuiti  and  have  a  new  trial,  upon  the  ground  that 
there  had  been  a  misdirection ;  for  that  there  were  two  points 
made  in  the  case  of  Sutton  v.  Johnstone ,-  1.  that  there  was  a  ^ 
probable  cause  for  the  admiral's  proceeding;  2.  that  both  par- 
ties being   under  martial  law,  the  action  could  not  be  main- 
tained :  \}VLt  the  better  opinion,    he  said,  was,  that  the  judg- 
ment proceeded  upon  the  ground  that  there  was  a  probable 
cause.     [tietUhj  J.  agreed  to  this,  and  observed  that  there  was 
no  excess  of  jurisdiction   in   that  case*.    Lawrence^  J.    Lord 
Mansfield  held  that  the  action  could  not  be  supported,  because 
the  declaration  shewed  probable  cause,  and  though  the  inclina- 
tion of  his  opinion  was  that  no  such  action  could  be  maintained, 
yet  he  said  it  was  not  necessary  to  decide  on  that  point,  for  the 
&ct5  did  not  raise  the  argument.]    Frere  mainly  relied  on  the 
doctrines  of  the  Court  of  Error  in  that  case  for  supporting  the 
present  action,  contending  that  it  was  only  decided  there,  that 
case  was  not  the  proper  form  of  action,  but  that  it  was  ad-- 
mitted   that  trespass  would  lie;    and  he  contended  that  the 
acts  now  here  complained  of,  were  not  within  the  scope  of 
military  authority,   though  done  under  colour  of  it.     He  re- 
ferred to  the  case  of  Wall  v.  Macnamara^  cited   1  T.  R.  5S6. 
50S.  and  observed  that  the  plaintiff  JVall  was  afterwards  hanged 
for  the  same  act  for  which  he  had  himself  recovered  damages 
against  Macnamara.     [Lawrence^  J.  instanced  the  case  of  Bar^ 
wis  V.  Keppelj  2  Wils,  314.  as  differing  from  this,  because  what 
Was  there  done,  was  done  Jlagrante  bello  in   the  face  of  an 
enemy,  and  observed  that  an  action  had  beeh  brought  against 
Colonel  Bailer/f  colonel  of  the  Middlesex  militia,  for  flogging  a 
private  in  the  militia,  in  which  the  jury  gave  600/.  damages; 
but  that  though  both  were  under  martial  law,  the  objection  was 
niever  taken,  that  the  action  was  on  that  account  not  maintain- 
able.    Mansfieldj  C.  J.  -  noticed  the  case  tried  before  himself, 
[report^  in  2  Macarthur  On  Courts  Martial^  4?  ed.  195.]  of 
Moore  v.  Bastardj  which  was  an  action  against  the  president  of 
ft  court  martial,  for  imprisoning  the  plaintiff  upon  an  alleged 
charge  of  subornation  of  perjury  supposed  to  have  been  com- 
mitted by  the  plaintiff,  and  in  which  action  the  jury  gave  300/. 
damages,    and  no  new  trial  was  ever  moved  for.     Heath,  J.' 
mentioned  the  case  of  Reynolds  y.  Kennedy,  I  Wils,  232.  where, 
although  the  action  fiiiled,  the  Court  held  that  an  action  might 
welt  be  sustained  for  a  wrongful  proceeding  in  an  inferior  juris- 
diction, and  another  action  brought  against  the  officers  of  the' 
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l^V^*       Devon  militia  for  inflicting  1000  lashes  on  the  plaintiff,  in  con- 

'  sequence  of  the  sentence  of  a  court  martial  pronoanced^  award- 

V.  ing  that  punishment  upon  a  charge  of  mutiny,  which  was  tried 

Bailey.      before  PerroU^  B.  at  the  Easter  spring  assizes  in  176S ;  the  only 

^  ^  mutinous  act  being,  that  the  plaintiff  had  written  a  letter  to  the 
colonel  which  was  not  communicated  to  any  one  else^  telling 
him,  that  the  men  of  the  regiment  were  di8Contented%  The 
jury  gave  500/.  or  600/.  damages.]  Frere  also  mentioned  the 
case  of  an  action  against  Captain  Tonynf  in  which  the  plain- 
tiff recovered  damages  for  the  infliction  of  several  dozen  lashesy 
without  a  court  martial,  for  a  single  offence,  therein  exceeding 
a  custom  which  has  prevailed  in  the  navy,  that  commanding 
o£Scers  do  inflict  one  dozen  lashes,  which  is  called  a  starting, 
without  a  court  martial.  He  also  cited  Rafael  v.  Verelstf  2  Bl» 
993.  for  the  opinion  otDe  Grey^  C.  J*  that  treq)ass  was  the 
proper  remedy. 

Sellon  and  Blossetf  Serjts.,  in  this  term,  shewed  cause  against 
the  rule.  They  endeavoured  to  establish  three  positions.  1. 
That  the  plaintiff  and  the  defendantf  at  the  time  of  tb^ 
grievance,  were  both  subject  to  martial  law.  2.  That  no  acticNi 
can  be  maintaiiied  by  an  inferior  officer  sul:yect  to  martial  law» 
iigainst  his  superior  officer,  being  also  sul^ect  to  martial  law, 
for  any  imprisonment  inflicted  by  the  latter,  in  his  military 
character,  preparatory  to  the  prisoner  being  brought  to  a  court 
martial,  lipon  a  charge,  for  which  the  inferior  officer  is  after- 
wards tried  by  that  court  martial,  whether  such  trial  be  fol- 
lowed by  a  sentence  of  acquittal  or  not;  provided  that  in  bring? 
ing  the  party  to  such  court  martial,  nothing  be  done  wantonly 
or  oppressively.  Sdly,  That  the  orders  issued  by  the  colonel, 
were  strictly  within  the  scope  of  his  military  authority,  and 
that  the  attempt  to  excite  disobedience  to  thera  was  a  mutinous 
acty  which,  according  to  martial  law,  warranted  the  defendant 
in  all  that  he  had  done.  As  to  the  first  point,  by  the  stat  48 
G.  3.  c.  111.  5.  6.,  all  powers,  provisions,  rules,  regulations, 

[  72  1  exemptions,  penalties,  forfeitures,  clausei^  matters,  and  things^ 
contained  in  the  act  42  6.  3.  c  90.,  or  in  any  other  act  ia 
force  relating  to  the  militia  of  Englandf  shidl,  (so  far  as  the 
same  are  applicable,  and  can  he  applied  to,  and  for  the  pur- 
pose of  carrying  that  act  into  execution,  and  are  not  thereby 
altered,  varied,  or  repealed,)  be  u^ed,  exercised,  and  put  ia 
force  for  the  raising  the  local  militia^  and  for  the  training  and 
exercising  the  same^  as  the  r^pdar  auUlia  may  be  trained  and 

exercised. 
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difltited*    And  by  42  6.  8.  c.  90.  s.  89.y  during  snch  time  as       1811. 
any  militia  shall  be  assembled  for  the  purpose  of  being  trained       ■. 
sDd  exercised,  all  the  clauses,  provisions,  matters,  and  things     Wabdew 
eontained  in  any  act  of  parliament  which  shall  then  be  in  force      BAiLSt* 
ht  die  punishing  mutiny  and  desertion,  and  for  the  better  pay- 
neDt  of  the  army  and  their  quarters,  and  in  the  articles  of  war 
Bade  in  pursuance  of  such  act,  shall  be  in  force  with  respect  to- 
lodi  militia,  and  to  aU  the  officers,  non-commisuoned  officers, 
dnunmers,  and  private  men  of  the  same,  in  all  cases  whatso- 
efer,  but  so  that  no  punishment  shall  extend  to  fife  or  limb  ^ 
and  it  shall  be  lawful  for  the  officer  commanding  and  present 
with  any  detachment  or  division  of  militia,  called  out  to  exer- 
ciie^  under  any  of  the  provisions  of  that  act,  to  order,  when 
be  ilalt  think  it  necessary,  a  regimental  court-martial  to  be 
Md  for  the  trial  of  any  offi^nce  committed  by  any  seijeant, 
corporal^   drummer,   or  private  man  under  and  during    his 
command.     And  by  $.   103.   every  ac^utant,  seijeant-major, 
wrjeant,  corporal;  drum-major,    and  drummer  of  the  militia^. 
dttU  be  at  all  times  subject  to  any  act  iri^bh  shall  be  in  force 
far  pimiBbing  mutiny  and  desertion,,  aid  for  the  better  pay- 
neQt  of  the  army  and  their  quarters,  and  to  the  articles  of 
var,  under  the  command  of  the  colonel  or  other  commandant 
of  the  regiment,  battalion,  or  corps  to  which  he  belongs ;  and 
it  shall  be  lawful  for  the  colonel,  or  other  commandant,  of  any 
Rgiment,  battalion,  or  corps  of  militia,  to  direct  the  holding       [  73  ]i 
rf  ooorts-martial  as  thereinafter  directed,,  for  the  trial  of  any 
Mjeant-major,  serjieant,.  corporal,   drum-major,   drummer,  or 
prirate  man  of  such  regiment,  &c.  by  either  a  general  or  regi- 
mental court  martial,  for  any  offence  against  the  said  actj  or 
nticles  of  war,   committed  during  the  time  suck  regiment,, 
battalion,  or  corps  shall  not  be  embodied.     And  by  $^  105. 
Aij  aeijeant,   corporal  or  drummer  of  the  militia,   may,  by 
ieotence  of  a  court  martial,  be  reduced  to  the  condition  of  a 
prirate  militia-mam    And  by  5.  107.  All  the  Serjeants,  cor- 
porals)  and  drummers  in  every  regiment,  battalion,  and  corps 
of  miHtia,  shall  constantly  be  resident  within  the  city,  town, 
or  place,  where  the  arms  belonging  to  such  regiment,   bat^ 
talion,  or  corps  are  Hept,  and  shall  be  under  the  command  of 
the  adjutant,  who  shall  also  be  constantly  resident  within  the 
said  dty,  town,  or  place,  unless  as  thereinafter  provided,  and 
shafl  act  in  such  command  Under  the  orders  of  the  colonel  or 
odier  commudaat  of  such  regiment,  battalion,  or  corps ;  and 

that 
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181  ]«       that  the  adjutant,  and  in  his  occasional  and  unavoidable  ab- 
"  sence,   the  Serjeant -major,  and  where  there  is  no    serjeant- 

.  ^^  niajor,  the  senior  serjeant,  shall  make  monthly  returns  of  the 

BAiunr.  true  state  of  the  Serjeants,  corporals,  and  drnmmers  of  the 
regiment,  battalion,  or  corps,  severally,  to  his  majesty's  secre- 
tary of  state,  to  the  lieutenant  of  the  county,  and  to  the 
colonel,  or  other  commandant  of  the  regiment.  The  first 
point  therefore,  is  clearly  established,  that  the  plaintiff  and 
defendant*  were    both    within   the    martial  law.      As  to  the 

,  second  point,    they  minutely  commented    on    the  facts  and 

doctrine  of  the  case  of  Sutton  v.  Johnstone.  It  was  there 
alleged  in  the  -declaration,  that  the  plaintiff  was  charged 
wrongfully  and  maliciously  with  disobedience  of  orders,  wrong- 
fully arrested,  tried,  and  acquitted.  The  declaration  there- 
fore contained  all  the  facts  which  are  stated  on  the  declaration 
in  the  present  case:  that  decision  could  not  have  proceeded 

[  74  ]  merely  on  the  ground  that  an  action  upon  the  case  was  not  the 
proper  form  of  declaration :  if  it  did,  the  defendant  in  error,  who 
had  recovered  SOOOLand  6000L  in  two  successive  verdicts,  would 
not  have  been  so  ill  a^yised  as  to  lose  those  damages  for  want  of 
delivering  another  declaration  in  trespass.  There  never  was  a 
case  attended  with  greater  hardship  on  the  plaintiff  below  than 
that  And  if  that  was  decided  upon  the  broad  ground  that  no 
action  at  all  could  be  supported,  surely  an  action  for  trespass 
ab  initio  cannot  be  maintained  here.  And  even  if  that  decision 
proceeded  on  the  ground  that  the  form  of  action  was  miscon- 
ceived, yet  if  the  facts  of  a  case  were  reduced  to  a  special  verdict^ 
it  would  be  seen  how  small  a  difference  is  created  by  the  form  of 
action.  The  distinction,  indeed,  between  case  and  trespass  was 
there  never  taken.  The  argument  chiefly  insisted  on  was,  that 
no  action  would  lie ;  that  if  it  would,  the  discipline  of  the  navy 
would  be  affected,  and  no  superior  officer  would  dare  to  act  with 
vigour.  It  was  urged  to  be  a  case  within  the  same  principle,  on 
which  no  action  will  lie  against  a  judge  for  his  judgment,  or  a 
juryman  for  his  presentment;  that  it  was  the  duty  of  a  superior 
officer  to  bring  offenders  to  trial,  either  on  his  own  knowledge^ 
or  on  his  information  and  belief;  and  that  if  such  an  action  could 
be  maintained,  it  would  necessarily  require,  in  those  who  tried 
it,  a  knowledge  which  they  do  not  possess.  All  the  same  argu- 
ments are  applicable  to  this  case.  There  is  not  a  single  otknce 
against  the  military  law  of  the  country  which  can  be  tried  by  a 
jury;  it  is  therefore  impossible  for  them  to  try  whether  the  chai^ 

of 
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of  such  an  offence  was  properly  made  or  not,  inasmuch  as  they        1811« 

cannot  try  the  charire  itself.     The  reasons  assicmed  by  Lord         

Mamfoldj  C.  J.  and  Lord  Loughborough^  C.  J.  for  reversing  the  ^^ 

judgment  of  the  Court  of  Exchequer-chamber,  1  T.  R.  5^6.,  are      Bailet. 
exceedingly  strong,  and  their  judgment  was  confirmed  in  the 
House  of  Lord^  1  Bro.  P.  C.  2d  edit.  100.     iLamence,  J.   I       [  75  ] 
have  heard  from  good  private  information,  that  the  reasons  as- 
signed by  Lord  Mansfield  for  reversing,  the  judgment  of  the 
Court  of  Ezcheqner-chamber  were  not  adopted  by  the  House  of 
Lords,  though  the  judgment  of  the  Chief  Justices  was  affirmed.3 
The  23d  article  of  the  16th  section  of  the  military  articles  of  war 
provides  for  the  speedy  administration  of  justice  by  a  military 
ooort-martial,  as  the  SSd,  cited  by  Lord  Mansfield^  does  in  rela- 
tion to  naval  courts-martial.     Inasmuch  as  the  judgment  of  the 
Chief  Justices  was  affirmed,  it  is  fair  to  conclude  that  the  House 
of  Lords  held,  whatever  might  be  the  reasons  of  their  judgment, 
that  no  action  could  be  supported  against  a  superior  officer  for 
bringing  an  inferior  officer  to  a  court-martial,  nor  for  the  pre- 
paratory arrest 'and  imprisonment.     The  cases  which  will  be 
cited  on  the  other  side  stand  on  a  very  different  ground ;  Mostyn 
T.  Fabrigas,  I  Cowp.  161.     {^LawrencCf  J.  denied  that  that  case 
had  any  application  to  this.]     Wall  v.  Macnamaray  Swinton  v. 
MoUcyj  1  T.  R.  537.  Sutherland  v.  Murray ^  ibid.  538.     By  the 
12th  article  of  the  16th  section  of  the  articles  of  war,  any  officer 
committing  a  crime  deserving  punishment  is  to  be  put  under  ar- 
rest; only  common  soldiers  are  to  be  imprisoned;  but  Mr.  Wall^ 
who  was  a  captain,  was  kept  imprisoned  for  nine  months,  and 
his  confinement  aggravated  by  many  circumstances  of  cruelty. 
Besides,  Lord  Mansfield^B  arguments  in  that  case  are  not  appli- 
cable to  an  action  of  trespass  for  false  imprisonment,  but  only  to 
case.     He  speaks  of  the  motive,  which  has  nothing  to  do  with 
fidse  imprisonment.     That  case,  as  well  as  SvoinUm  v.  MolUn/j  is 
also  disposed  of  by  the  circumstance,  that  in  neither  of  them  was 
the  imprisonment  followed  by  a  court-martial.     There  likewise 
the  defendant  had  imprisoned  the  plaintiff  three  days  without 
inquiring  into  the  case,  contrary  to  the  discipline  of  the  navy. 
In  Sutherland  v.  Murray  there  was  no  pretence  to  say  that  tho 
plainti£^  who  was  Judge  of  the  Vice-Admiralty  Court,  was  sub^       [  76  ] 
ject  to  military  authority.     In  the  case  of  Frye  v.  Ogle^  1  ikfac* 
arthur  on  Courts-martial,  4th  edit.  269.,  and  Appendix,  No.  24. 
p.  487*,  the  defendant,  who  was  president  of  a  court-martial,  had 
sentenced  the  plaintiff  to  fifteen  years'  imprisonment^  and  to  be 

rendered 
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1 8 1  ]  •       rendered  for  ever  incapable  of  serving  his  majestyy  after  he  ha^ 

■  already  been  fourteen  months  in  close  confinement;  so  that  the 

^  hardship  of  the  case  may  probably  have  had  weight :  but 

Bahjex*  the  case  cannot  be  laW|  for  the  imprisonment  there  was  clearly 
l^al  at  first,  and  it  was  only  the  excess  that  coald  be  complained 
of^  for  which  excess  trespass  would  not  lie.  [Lcemrence^  J.  It 
does  not  appear  that  the  plaintiff  was  legally  imprisoned  al  firsts 
for  his  only  o£fence  was  his  requiring  a  warrant  in  writingy  ia 
order  to  justify  him  in  taking  another  officer  into  his  costbdy  un- 
der an  arrest,  which  is  no  o£fence.]  As  to  Moore  v«  Bastardy  the 
plaintiff,  so  far  from  being  subordinate  to  that  courtrmartial,  was 
probably  a  senior  to  all  the  officers  who  composed  it :  and  as  to 
the  occasion  of  his  commitment,  it  has  been  again  and  again  de- 
cided, that  although  acts  of  parlianieht  give  powar  to  courts- 
martial  to  compel  the  attendance  of  witnesses,  yet,  when  they  do 
attend,  the  Court  cannot  compel  them  to  q)eak,  or  commit  them 
for  a  contempt.  [Man^ld^  C.  J.  That  point  was  never  made 
in  Moore  v.  BastardJ]  At  all  events  that  case  did  not  bring  in 
question  the  extent  of  military  authority;  it  only  respected  the 
constitution  of  courts-martial.  But  in  the  case  of  Grant  v.  Gouldf 
2  H.  BL  69.  Lord  Loughborough^  C.  J.  though  he  fully  adidits 
the  power  of  the  Courts  of  Westminster^haU  over  courts-martial 
in  cases  of  excess  df  their  jurisdiction,  admits  with  equal  distinct- 
ness the  absolute  and  exclusive  authority  of  those  Courts  in  matr 
ters  of  military  discipline.  [Lawrence^  J.  That  was  an  applica- 
tion to  the  Court  for  a  prohibition  to  prevent  a  court-martial 

C  77  ]  from  proceeding  to  execute  their  sentence  upon  the  plaintifi^  who 
contended  he  was  no  soldier ;  but  whether  he  was  or  was  not  a 
soldier,  was  one  of  the  questions  the  court-martial  had  before 
them  to  try.]  In  like  manner  it  was  a  question  for  the  courts, 
martial  to  try,  whether  this  plaintiff  was  guilty  of  disobedioioe 
in  a- matter  of  military  discipline  or  not.  But  if  this  action  is 
maintainable^  where  will  it  stop  ?  The  commander-in*chief  was 
consulted ;  he  directed  the  court-martial  to  be  held ;  an  action 
therefore  lies  against  him  as  well  as  against  all  the  members  of 
that  court  v^hich  sate  on  the  plaintiff;  for  although  the  order  Sor 
it  is  under  the  king^s  sign-manual,  the  sign-manual  alone  cannot 
give  jurisdiction.  It  is  admitted  that  the  sendee  of  guilt  or 
acquittal  pronounced  by  that  Court  cannot  vary  the  case.  If  it 
be  held  that  the  plaintiff  is  entitled  to  recover  in  this  case^  it  will 
follow  that  he  might  lawfully  have  resisted  the  order;  and  if-iil^ 
that  resistance  he  bad  been  killedi  then,  according  to  ff^ 

case^ 
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caa^  as  wdl  the  persons  who  executed  the  order,  as  the  persons       IBIl. 

who  gave  it,  woidd  have  been  guilty  of  murder.    So^  if  the  case      ^ 

tried  before  Perrottj  B.  be  kw,  it  would  follow  that  if  the  plain-  ^!^ 
tiff  had  died  under  the  lashes,  all  the  members  of  the  court-mar-  Bailit. 
tial  would  have  been  liable  to  be  hanged.  {Heathy  J.  Undoubt- 
edijr  they  would.]  It  is  no  hardship  that  the  Courts  will  not 
entertain  this  species  of  action,  for  as  the  naval  code  has  provided 
a  remedy  fiir  the  abuse  of  naval  authority,  so  has  the  military 
code.  By  the  stat  49  G.  9.  c.  2a  s.  24i,  which  is  similar  to 
41  6.  S.  c.  11.  5.  18^  and  to  53  GL  S.  c;  17.  s.  84.,  his  majesty 
ia  empowered  to  fiNrm,  make^  and  establish  articles  of  war  for 
the  better  government  of  his  majesty's  forces,  which  articles  shall 
be  judicially  taken  notice  of  by  all  judges,  and  in  all  courts  wha(». 
soever.  And  by  s.  12.  of  the  articles  of  war,  art.  1.  If  any  oflioer 
•hall  think  hiooelf  wronged  by  his  colonel,  or  the  commanding 
officer  of  the  regiment,  and  shall,  upon  due  application  made  to 
him,  be  refused  to  be  redressed,  he  may  complain  to  the  general  C  78  ] 
commanding  in  chief  his  majesty's  forces,  in  order  to  attain  jus^ 
tio^  who  is  thereby  required  to  examine  into  such  comphiint^ 
and  either  by  himself,  at  by  his  majesty's  secretary  at  war,  to 
make  his  report  to  his  majesty  thereupon,  in  order  to  receive 
bk  migesty's  further  directions.  And  by  the  2d  article  of  the 
same  section,  if  any  inferior  officer,  non-commissioned  officer, 
or  soldier,  shall  think  himself  wroi^^ed  by  his  captain,  or  other 
officer  commanding  the  troop  or  cou^iany  to  Which  he  belongs, 
he  is  to  complain  thereof  to  the  commanding  officer  of  the  regi- 
ment, who  IS  thereby  required  to  summon  a  r^mental  court- 
martial  for  the  doing  justice  to  the  complainant,  from  which  re- 
gimentid  court-martial  either  par^  may,  if  he  thinks  himself  ag- 
grieved, appeal  to  a  general  court-martial;  but  if,  upon  a  second 
hearing,  the  appeal  shall  appear  to  be  vexatious  and  groundless, 
the  person  so  iqspealing  shall  be  punished  at  the  discretion  of 
the  said  general  court-martial*  He  legislature  and  the  crown 
having  therefore  provided  this  specific  remedy  for  injuries  of  this 
description,  it  must  be  taken  that  no  remedy  by  action  subsists. 
{^Lmarencef  J.  A  court-martial  cannot  give  damages  for  injurious 
conduct,  as  a  jury  can.]  The  court-martial  before  which  n 
enlarge  is  tried,  is  the  only  tribunal  competent  to  inquire  whether 
die  accusation  was  malicious  or  not,  and  whether  it  was  made 
with  or  without  probable  cause,  and  if  it  is  groundless,  they  se- 
verdy  punish  the  prosecutor,  often  to  the  extent  of  dismissing 
him  the  service^  as  in  tbe  case  of  i^mor^  aud  riYcAAoni^  2  ilf^ 

arthuTf 
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1811.       arthuTy^  ed.  335,  6.    As  to  the  third  point,  the  sort  of  offences 

which  are  punishable  by  military  law  are  defined  by  stat.  49  G.S. 

^^  c.  12.  5.  21.  (which  'iR  in  terms  the  same  as  48  G.  3.  c.  1&,  S4  21. 

Bailey.       and  as  47  G.  3.  sL  1.  c.  32.  s.  20.)  whereby  general  courts  mar- 
tial are  empowered  by  their  sentence  or  judgment  to  indict  cor- 

[  79  }       poral  punishment,  not  extending  to  life  or  limb,  on  any  soldier, 
for  immorsLlitics,  misbehaviour,  or  neglect  of  duty.   By  the  24th 
section  of  the  articles  of  war,  clause  1.  it  is  enacted,  that  no  offi- 
cer, non-commissioned  officer,  or.  soldier,  shall  be  adjudged  to 
suffer  any  punishment  extending  to  life  or  limb,  by  virtue  of  these 
rules  or  articles,  within  the  United  Kingdom^  Jersey^  Guemseyj 
Aldemeyj  Sark  and  Man^  and  the  islands  thereto  belonging,  ex- 
cept for  such  crimes  as  are  therein  expressly  declared  to  be  pu- 
nishable with  the  same ;  but,  by  the  2d  clause,  all  crimes  not 
capital,  and  all  disorders  and  neglects  which  officers  and  soldiers 
may  be  guilty  of,  to  the  prgudice  of  good  order  and  military  dis- 
cipline, though  not  specified  in  tlie  said  rules  and  articles,  are  to 
be  taken  cognizance  of  by  a  general  or  regimental  court-martial^ 
according  to  the  nature  and  degree  of  the  offence,  and  to  be  pu- 
nished at  their  discretion.     The  act  for  which  the  plaintiff  was 
brought  to  a  court-martial,  was  a  military  offence  within  these 
definitions.     And  therefore,  even  supposing  that  a  superior  offi- 
cer has  not  jui-i^iction  to  arrest  an  inferior,  except  for  a  breach 
of  a  military  duty,  the  present  nonsuit  ihiUst  stand.     In  the  first 
place,  it  is  not  necessary  that  the  o&nce  should  be  demonstra- 
tively proved  before  the  arrest,  otherwise  the  offender  could  not 
be  arrested  until  after  trial  by  a  couit-martial  and  sentence  passed. 
The  expression  in  the  12th  article  of  the  16th  section,  that  when- 
ever an  officer  shall  commit  a  crinne,  he  shall  be  put  under  arrest^ 
does  not  mean  when  he  shall  be  actually  convicted,  but  when  he 
shall  be  supposed  to  have  committed  a  crime.     It  is  sufficient 
ground  of  arrest,  if  either  there  be  probable  cause  to  suspect  him 
of  committing  an  act  which  is  clearly  a  breach  of  military  duty, 
or  if  he  commit  an  act  w^iich  there  is  reasonable  ground  for  ar- 
guing to  be  a  breach  of  military  duty.    The  true  nature  and 
extent  of  military  duty  is,  to  obey  in  all  things  which  are  not 

[  80  ]  positively  illegal,  and  it  is  the  duty  of  the  officer  to  command. 
The  counsel  for  the  plaintiff  take  far  too  narrow  a  view  of  the 
military  relation,  when  they  suppose  it  to  be  a  contract  to  per- 
form particular  acts,  and  that  if  a  special  pleader  gives  his  opi- 
nion that  a  certain  act  is  not  within  the  soldier's  contract,  there-  • 
fore  he  may  justifiably  resist  the  order.  The  general  purview  of 
•  the 
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the  articles  of  war  shews  that  a  soldier  ^ves  hunself  up  wholly        1811. 

to  his  officer,  in  religion,  politics,  civil  relations,  loyalty,  internal        

and  external  behaviour.     But  it  is  not  necessary  for  the  present  ^, 

purpose  to  go  so  &r  as  that.     It  is  admitted  that  an  officer  may       Bailby. 
both  require  a  soldier  to  perform  his  military  exercises,  and  may 
compel  him  to  learn  them.     All  the  witnesses  agreed  that  it  was 
a  part  of  the  military  duty  of  a  seijeant  to  be  able  to  write.     He 
is  required  to  make  monthly  returns  in  writing  by  stat  42  G.  3. 
c,  90.  s.  107.   It  is  therefore  equally  withjn  the  scOpe  of  his  duty 
to  learn  to  write,  that  h^  may  be  able  to  discharge  that  duty,  or 
to  learn  to  write  better  than  he  did  at  entering  the  corps,  that 
lie  may  better  discharge  it.     The  plaintiff  introduced  an  extra- 
ordinary piece  of  evidence;  he  put  in  a  paper  signed  with  his 
name,  in  his  own  handwriting,  in  order  to  prove  that  he  could 
write  well  enough,  and  that  it  was  unnecessary  he  should  be 
taught  to  write  better :  but  that  question  it  was  not  competent 
for  the  judge  and  jury,  but  for  his  military  superiors,  to  decide. 
The  order  was  made  in  mercy  to  him,  for  he  was  punishable  if 
he  could  not  write  well :  the  argument,  then,  turns  on  a  nice  dis< 
tinction:  his  officer  may  imprison  him  for  not  being  able  to 
wrlte^  but  not  for  refusing  to  learn.     ^Lawrence,  J.  It  is  no  part 
of  the  military  duty  to  attend  a  school,  and  learn  to  write  and 
read.     If  writing  is  necessary  to  corporals  and  Serjeants,  the  su- 
perior officers  must  select  men  who  can  write  and  read ;  and  if 
they  do  not  continue  to  do  it  well,  they  may  be  reduced  to  the 
ranks:  nor  is  it  any  part  of  military  duty  to  pay  for  keeping  a       [  81  ] 
adiool  light  and  warm :  this  very  far  exceeds  the  power  of  any 
colonel  to  order.]     There  was  nothing  illegal  in  the  colonel's 
order.     The  plaintiff  and  all  the  other  scholars  acquiesced  in  it ; 
they  either  attended  the  school,  or,  when  they  absented  them- 
selves, upon  being  reprimanded,  they  promised  obedience.  They 
never  disputed  the  legality  of  the  order :  and  the  duty  of  the  ad- 
jutant to  his  colonel  required  that  he  should  enforce  it,  and  the 
duty  of  the  seijeant  required  that  he  should  obey  it    For  breach 
of  that  duty  he  was  properly  arrested,  preparatory  to  being 
brought  to  a  court-martiaL     It  has  been  the  practice  in  many 
regiments,  both  of  militia  and  troops  of  the  line,  to  establish  such 
schools,  and  enforce  attendance.     But  if  the  practice  had  been 
doubtful,  (and  many  general  officers  were  called  to  establish  it,) 
a  jury  could  not  |iave  tried  that  question.     There  is  no  hardship 
in  the  order;  many  more  grievous  orders  respecting  the  vhiskei  s, 
tails,  and  dresses  of  the  troops,  are  daily  issued  and  aQquiesced 
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ui«    The  order  for'  attending  the  school  wiis  dearly  a  militarj^ 
order,  and  the  refusal  to  go  was-  a  military  ofienee^  for  wMch  the 
plaintiff  might  properly  have  been  brought  ta  a  court-martial  r 
but  the  offence  for  which,  in  truth,  he  was  brought  to  a  court- 
martial,  was,  for  using  mutiaous  expressions,  exciting  others  not 
to  go  to  school  r  and  though  these  facts  came  not  from  the  moutli 
of  any  of  the  witnesses,  yet  as  they  came  from  the  statement  of 
the  counsel  for  the  plaintiflTin  his  openings  it  is  allowable  to  as- 
sume them  as  facts  in  the  cause.     [^Laarence^  J*.  If  the  facts  had 
come  out  on  cross-examinatbn,  it  would  have  been  allbwable ; 
but  suppose,  in  a  cause  depending  on  ai  will,  the  counsel  for  the 
plaintiff  anticipates  that  the  defence  will  be  the  insanity  of  the- 
testator^  and  directs  his  questions  to  diq>rove  the  insani^  diat 
course  of  examination  is  nopvoofofthe  testator's  insanity.     \t 
a  counsel  states  &ct8  on  which  a  plaintiff  means  to  recover,  and 
they  are  insufficient  to  suf^rt  his  action,  he  must  be  nonswiedr 
but  he  is  not  to  be  nonsuited  upon  his  statement  of  what  he 
thinks  will  be  urged  against  him.     Chambre^  J.  It  appears  by 
the  Judge's  report,  that  the  imputed  ofi&tice  waa  disobedience  to* 
the  order  to  attend  school.]    It  was  in  evidence^  upon  the  plain- 
tiff's cross-examination^  that  the  plaintiff  was  escorted  by  a  file 
of  corporals  from  Bedford  to  Stilton  to  be  tried  by  this  courts 
martifd,  and  the  plaintiff  proved  the  sum  he  had  paid  the  wit-- 
nesses  for  their  attendance.     [Mans/leldj  C.  J.  I  think,  after  thi^ 
it  may  be  assumed  that  there  was  a  court-martial.]    Whatever 
then  was  the  offence,  it  became  the  subject  of  judicial  inquiry^ 
and  warrants  the  preparatory  imprisonment.    As  to  the  time 
which  elapsed  between  the  arrest  and  the  court-martial,  it  was 
expressly  decided  in  Sutton  v.  Johnstone^  that  that  circumstance 
was  no  ground  of  action*    There  is  not  on  the  Judge's  notes  any^ 
evidence  of  excess  of  imprisonment.     As  to  the  place  of  impri- 
sonm^it,  the  law  looks  to  the  person  of  the  sheriff  for  the  safe 
custody  of  his  prisoners,  not  to  the  place  where  they  are  kept*. 
At  common  Jaw,  even  criminal  prisoners  might  be  kept  any 
where;  and,  at  this  day,  he  who  has  right  to  arrest >a  man  may 
employ  a  stranger  to  keep  him.     It  is  admitted  he  might  be  im- 
prisoned in  his  own  lodgings ;  why  not  then  in  the  gaol  ?  There 
coukl  be  no  more  proper  place  for  the  custody  of  the  plaintiff 
than  the  county  gaol  oi  Bedford^  which  is  an  extremely  well  re- 
gulated, airy,  warm,  and  well-ventilated  prison ;  whereas  there 
was  no  fire  in  the  military  guard-room ;  and  in  many  instances 
the  law  partkularly  directs  that  x^ffisnders  shall  be  lodged  in  the 
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tonnty  gaol;  «o  that  it  is  not  only  in  general  a  place  equally  pro- 
per for  the  confinement  of  a  prisoner  as  any  other,  but  in  many 
•ctteB  is  much  more  proper  than  any  other.  As  to  the  delay,  a 
period  of  three  years  is  given  for  calling  a  court-martial;  but  the 
&ct  was,  that  in  the  present  case  the  colonel  applied  to  the  com- 
mander-in-chief for  a  court-martial  as  soon  as  he  was  qiprised 
of  the  occasion,  and  aU  the  subsequent  delay  intervened  in  the 
office  of  the  commander-in-chief.  The  ticket  containing  the  o& 
fenoe  of  the  prisoner,  and  the  other  forms  required  by  the  arti- 
des  of  war,  are  prescribed  for  the  benefit  and  security  of  the 
penoQ  taking  the  custody,  not  of  the  prisoner.  I^  however,  any 
action  could  be  maintained  against  the  defendant,  it  must  be  an 
action  on  the<»8e^  not  of  treq>ass ;  for  it  was  the  adjutant's  duty, 
if  be  thought  any  oflence  bad  been  committed,  to  order  the 
plaintiff  into  confinement  That  therefore  was  a  legal  act,  and 
toold  not  be  trespass  ab  initio  g  and  consequently  the  continu- 
ation of  the  act  could  not  become  trespass  afterwards. 

LmSf  Seijt^  and  Freref  in  support  of  the  rule.     The  weighty 
and  momentous  points  which  the  plaintiff  endeavoured  to  raise, 
do  not  cc»ne  before  the  Court  upon  this  occasion.  The  only  ques- 
tion before  the  Court  is  the  proposition  that  has  ]been  so  broadly 
Ud  down,  that  the  acticm  is  stopped  in  limine^  if  the  parties 
were  militaiy  persons,  and  if  the  act  were  done  in  a  military  ca- 
picitjr,  no  matter  how  groundless  or  excessive  the  act  be,  no 
Otttter  what  the  one  party  is  bound  to  do,  or  the  other  to  en- 
fivce.    Suiton  v.  Johnstone  does  not  establish  this  proposition ; 
sod  the  material  distinction  between  this  action  and  that  is,  that 
^was  an  action  upon  the  case,  and  that  form  of  declaration  ne- 
<^eiiarily  admits  that  the  act  complained  of  was  legal  in  its  form, 
uid  ia  only  complained  of  on  the  ground  of  its  abuse.     The 
set  here  complained  of  is  an  act  not  within  the  scope  of  mili- 
taty  authority,  and  therefore  the  plaintiff  is  entitled  to  recover 
fcr  it    The  supposed  analogy  to  actions  on  the  case  does  not 
mtt  in  this  action.    Case  admits  the  legality  of  the  act,  and  lies 
ibr  the  excess  or  abuse  of  it:  trespass  denies  the  legality  of  the 
att,  imd  puts  the  defendant  upon  proof  that  it  is  legal.     As  to 
the  legality  of  the  order,  it  never  was  in  evidence  that  the  order 
for  payment  of  the  8^.  per  week  was  countermanded  or  dispensed 
with,  and  that  order  was  decidedly  illegal.     The  only  evidence 
Inspecting  it  was,  that  the  sum  was  not  known  to  have  been 
paid*    This  point  alone  would  secure  the  plaintiff  a  new  trial, 
in  order  to  ascertain  whether  the  military  officer  possesses  the 
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power*  of  taxation,  over  that'pay,  to  which  the  soldier  is  enti- 
tled by  the  mutiny  act.     But  it  is  not  true  that  the  soldier,  by 
the  terms  of  his  service,  is  left  wholly  destitute  of  every  civil 
right.    If  that  were  so,  he  could  have  no  property  ;   he  could 
never  inquire  into  the  excess  of  jurisdiction.    There  may  be 
questions  of  nicety  in  ""particular  cases;   but  it  can  never  be, 
that  a  subject,  by  embracing  the  military  profession,  becomes 
an  outcast  from  the  law  of  the  land,  and  can-  appeal  only  to 
the  military  law  for  redress.     Frye  v.  Ogle  was  a  very  striking 
instance,  where,  while  two  of  the  Judges  of  the  military  court 
were  in  the  very  exercise  of  their  judicial  duty,    they  were 
seized  and  conducted  to  prison  at  the  instance  of  the  individual 
against  whom  they  had  transgressed  their  jurisdiction.    Hiat 
case  determined  too  that  it  was  not  sufficient  for  the  defendant's 
justification  that  the  imprisonment  should  be  followed  up  by  a 
court-martial  at  some  time  or  other,  lio  matter  how  distant.     It 
is  unnecessary  to  expatiate  on  the  caises  of  Mostyn  v.  Fabrigas^ 
WaU  V.  Macnamaroj  and  the  residue  of  that  class,  none  of  which 
could  have  ever  existed,  if  it  had  been  a  sufficient  answer  to 
every  complaint  that  the  parties  were  acting  in  a  military  capa- 
city, for  that  would  have  mode  it  unnecessary  to  inquire  into 
any  circumstances  of  aggravation.     Every  mutiny  act  contem- 
plates that  actions  may  be  brought  for  things  done  in  a  military 
character,  for  it  gives  the  plea  of  the  general  issue.    In  this  case 
there  was  not  even  any  evidence  that  the  plaintiff  had  refused  to  * 
obey  the  order  to  go  to  school :  he  had  absented  himself  once,  and 
had  again  attended :  and  the  defendant,  finding  himself  unable 
to  substantiate  that  charge,  has  recourse  to  another  supposed 
ground,  of  the  plaintifi^s  inciting  others  to  disobedience,  of  which 
there  is  no  proof.    The  length  of  imprisonment  which  was  in- 
flicted, was  not  only  not  justified,  but  by  the  23d  sect,  of  the 
16th  article  of  war,  it  is  expressly  provided,  ^*  that  no  officer  or 
soldier,  v.-ho  shall  be  put  in  arrest  or  confinement,  shall  continue 
in  his  confinement  more  than  eight  days,  or  until  such  time  as  a 
court-martial  can  be  conveniently  assembled."     That  clause^ 
therefore,  throws  it  on  the  officer  making  the  arrest,  to  shew  that 
he  made  it  with  a  view  to  a  court-martial,  and  that  a  court- 
martial  could  not  be  sooner  assembled:   but  there  is  not  the 
slightest  evidence  in  this  case,  to  connect  the  arrest  with  the 
court-martial  which  happened  some  months  after,  or  to  shew 
that  both  were  for  die  same  cause,  or  that  the  delay  arose  fromr 
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tiie  caase  alleged.    There  was  also  a' considerable  portion  of 
unnecessary  violence  and  indignity  in  this  case,  even  if  the  right 
to  arrest  had  existed;  and  for  that  excess  of  jurisdiction,  ac- 
cording to  the  cases,  trespass  wdl  lies.     The  defendant's  whole 
authority,  then,  rests  on  this  clause,  it  was  for  him  to  shew,  that 
cither  he  tried  the  plaintiff  within  eight  days,  within  which  time 
the  articles  of  war  presume  that  a  court-martial  may  be  ob- 
tained, or  that,  he  applied  for  a  court-martial,  and  did  his  best 
endeavours  to  obtain  it  within  eight  days.     It  is  not  now  the 
question,  whether  the  factis,  if  proved,  would  be  an  answer  to 
the  action,  but  whether  the  nonsuit  shall  stand,  which  proceeded 
on  the  ground  that  it  was  unnecessary  to  go  into  the  hcU.    That 
of  which  the  pUuntiff  complains  is,  that  at  the  trial  the  defendant 
was  never  put  on  his  defence.     Grant  v.  Sharif  B.  R.  HiL  T. 
S4  6.  S.    That  was  an  action  for  an  assault :  the  defendant  was 
an  officer  as  well  as  the  plaintiff.    The  plaiiitiff  was  directed  to 
give  a  military  order:  he  sent  two  persons,  and  th^y  fiuled.     The 
defaidant  said,  What  a  stupid  person  you  are ;  and  twice  struck 
iiim;    and  although  the  circumstances  occurred  at  Gibraltar^ 
and  in  the  actual  executioo  of  military  service,  it  was  held  the 
action  lay.     And  though  Lord  Mansfield,  C.  J.  was  very  de- 
sirous to  set  aside  the  verdict  which  had  been  found  for  the 
plaintifi^  witli  20/.  damages,  the  Court  refused  a  new  trial.   This 
directly  contradictis  the  position  that  a  military  man  can   have 
no  remedy  against  ill-treatment  received  from  another,  but  only 
by  a  court-martial,  which  can  give  no  damages.    The  plaintiff 
coald  already  i^ead  and  write,  so  that  the  order,  so  far  as  re- 
spected him,  was  perfectly  unnecessary.     The  mutiny  act  au- 
thorizes no  otlier  confinement  than  what  is  necessary  to  secure 
the  appearance  of  the  delinquent ;  it  does  not  authorize  a  com- 
mittal to  the  county  gaol.     The  24th  article  of  the  16th  section 
of  the  articles  of  war  requires  that  a  prisoner  shall  be  committed 
to  the  charge  of  the  officer  commanding  the  guard,  or  of  the 
provost  martial,  and  that  the  officer  committing  him  shall,  at  the 
same  time,  deliver  an  account  in  writing,  signed  by  himself,  of 
the  crime  with  which  the  prisoner  is  charged.     But  in  the  ca^^e 
of  deserters,    an    express  authority  to  use  the  gaol  is  given. 
[Mansfield,  C.  J.     That  provision  was  introduced  to  make  it  the 
duty  of  the  gaoler  to  receive  the  prisoner,  which  otherwise  he 
was  not  compellable  to  do.     But  he  was  not  bound  to  receive 
this  soldier.]    The  26th  article  of  the  16th  section  requires  the 
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""""*       to  irive  in  writinir  to  the  colonel  or  commandioe  officer  of  the 

^^  regiment  to  which  the  prisoner  belongs,  his  name^  crimen  and 

Bailey,      the  name  of  the  officer  who  committed  him ;  neither  of  which 
requisites  was  proved  to  have  been  comptied  with  in  the  present 

[  87  ]      case.    If  there  be  not  a  charge  in  writing,  the  officer  may  re- 
fiise  to  receive  the  prisoner;  and  it  may  thence  be  inferred  that 
it  is  illegal  to  commit  him  without  such  a  charge.    The  plaintiff 
made  repeated  applications  to  the  gaoler  for  a  copy  of  the  charge 
against  him,  and  it  was  not  till  after  great  part  of  his  imprison- 
ment was  over,  that  he  oould  obtain  it.    [Lrnvrence^  J.    The 
clause  certainly  contains  provisions  veiy  advantageous  to  the 
prisoner,  and  such  as,  if  properly  complied  with,  lead  to  his 
trial  and  liberation,  none  of  which  are  i^plicable  to  a  common 
gaoler.]    To  give  the  officer  who  arrests,  a  jurisdiction,  it  is 
necessary  that  a  crime  should  have  been  committed.    It  may  be 
doubted,  whether  an  accusation  only  of  a  crime  would  justify  an 
arrest.    In  the  present  case  tbevdefendants  repudiate  the  charge^ 
for  which,  as  appears  by  the  evidence,  the  prisoner  was  com- 
mitted, and  endeavour  to  set  up  another,  of  wUch  there  is  no 
proof.    At  the  trial,  it  was  requested,  on  the  part  of  the  plain- 
tiff, that  all  these  things  might  be  gone  into,  but  the  counsel  for 
the  defendant  reftised,  and  chose  to  stand  on  the  point  of  juris- 
diction.    It  was  at  least  incumbent  on  the  defendants  to  shew 
that  all  the  rigour  which  was  practised  towards  the  plaintiff  was 
necessary  to  secure  his  appearance  at  the  trial ;  and  why  it  Was 
continued  beyond  the  eight  days,  which  the  articles  of  war  pr^ 
sume  will  be  sufficient  for  procuring  a  court-martial;  and  unless 
this  be  shewn,  even  though  the  imprisonment  for  the  eight  days 
were  lawfiil,  the  confinemait  on  the  ninth  and  every  subsequent 
day  is  a  new  act  of  fidse  imprisonment  without  any  new  assign- 
ment.   [Lawrence^  J.  observed,  that  ^Frye  brought  his  action  of 
trespass  against   (^le^  for  the   acts  which  the  court-martial, 
whereof  he  was  president,  did  in  excess  of  their  jurisdicticm ; 
and  it  was  held  that  when  they  exceeded  their  jurisdiction,  tres* 
pass  lay :  but  he  intimated,  that  as  there  was  another  action 
pending  against  the  colonel,  in  consequence  of  his  having,  when 
[  88  ]      ^^^  plaintiff  was  brought  up  on  the  third  day,  again  remanded 
him  to  prison,  the  plaintiff  could  not  recover  against  this  present 
defendant  for  any  longer  period  than  the  three  days'  imprison- 
ment, and  that  two  several  actions  could  not  be  sustained  ^;ainat 
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tort,  aad  the  plaintifF  recovers  against  one,  he  cannot  recover       

igainst  the  other  for  the  same  tort  (a).]  Wajideit 

Manbfikld,  C  J.    This  is  an  apph'cation  to  set  aside  a  nqji-      BAiunr. 
nit    It  is  an  action  for  false  imprisonment  brought  by  a  Ser- 
jeant in  the  local  militia  against  the  adjutant  in  that  militia. 
The  evidence  is  simply  this ;  an  order  was  made  by  the  colonel 
tkat  the  seijeants  and  corporals  should  attend  an  evening  school 
Ibr  tbe  purpose  of  learning  to  read  and  write ;  the  seijeant- 
mqor  was  to  be  tbe  school-master,  and  all  the  men  were  to  pay 
8i  per  week  to  defray  the  school-master's  salary  and  the  ex- 
poses of  fire  and  candles.    Therefore  it  was,  first,  an  order  to 
attend  a  school  for  learning  to  read  and  write ;  secondly,  it  was 
a  tax  of  payment  of  money.    The  defendant's  counsel  have  ad- 
mitted, properly,  I  dare  say,  that  the  plaintiff  was  not  impri- 
soned for  disobedience  to  this  order,  but  for  supposed  mutinous 
expremons:  of  them,  however,  is  no  evidence.    The  learned 
jodge  was  desired  to  nonsuit  the  plaintiff  upon  the  ground  of  a 
doctrine^  supposed  to  be  established  by  the  case  of  Stdton  v. 
JAmUmej  that  an  inferior  ofiicer  cannot  maintain   an  action 
igainst  a  superior  officer  for  imprisonment  inflicted  in  conse- 
qoenoe  of  disobedience  to  any  command  whatsoever,  issued  by 
the  superior  to  the  inferior  officer.    To  be  sure,  that  is  a  very 
wide  inference  to  draw  from  SiUUm  v.  Johnstone^  that  being  only 
.  tease  of  imprisonment  for  disobedience  to  the  orders  issued  in 
the  beat  of  a  battle,  where  obedience,  and  instant  obedience,  is 
necessary.     Lord  Mansfield  and  Lord  Tjoughhorough  do  not  de-       [  89  ] 
cidethis  point;  they  expressly  avoid  determining  it,  though  they 
intimate  a  very  strong  opinion,  and  observe  that  it  is  a  very  im- 
portant case,  and  send  it  to  the  dernier  resort.    The  only  point 
therefore  decided  in  Sutton  v.  Johnstone^  is,  tliat  there  was  pro- 
bable cause  for  the  imprisonment  in  that  case.     Here  it  is  ad- 
mitted by  the  defendant,  that  it  is  not  for  disobedience  to  the 
Older  that  the  imprisonment  was  inflicted,   but  for  mutinous 
expressions,  which  were  not  proved;  so  that  the  event  of  this 
motbn  is  not  made  directly  to  depend  upon  the  legality  of  that 
order.    But  with  respect  to  the  order  itself,  it  might  indeed  be 
very  convenient  that  a  military  officer  might  be  enabled  to  make 
the  men  under  his  command  learn  to  read  and  write,  it  might  be 

{a)  Ofer-mling  a  gratnitoos  opiiuon  to  the  contrary  in  the  case  of  Frge 
V*  Ogitf  S  Maearthm-t  ^tb  ed.  f  99. 

Vol.  IV.  F  very 


m  CASES  iH  TRINITY  TEKMt 

ISll.       1^  usfifttlf  kut  is  nal  9  part  of  militaiyKdiscipliiie.    TkeOb  Sti^ 
^~^^     UmF)  (hero  i«  a  tax  of  8«(.  per  w^k  for  karnipg  to  vaad  Mid 
^  write.    Now  if  the  Hous^  of  Lorda  had  inserted  in:  an  act  of 

BaniK.  parHamebly  that  seqeants  9^d  coiporals  should  pay  Sd  per 
WMk  for  leagning  to  read  and  writer  the  bill,  on  coming  down  to 
the  Lower  Houses  would  certainly  hare  been  thrown  out;  and 
dearly,  a  commanding  officer  of  a  regiment  cannot  impoee  that 
tax.  W^  think  then  that  the  oidet:  to  attend  the  sdiool  moat 
proba))ly  was  bad»  and  an  excess  of  authority,  but  the  osder  of 
taxation  was  certamly  so ;  and  that  ord^  was  never  rescinded. 
The  subject  c^uonot  be  taxed,  even  in  the  most  indirect  way^ 
unless  it  oc^gi^ates  in  the  lower  house  of  parliament.  We  ther»* 
iore  thinjk  the  rul^  must  ba  absolute  for  a  new  trials  but  I  musa 
repress  the  strongest  wish  that  the  cause  will  not  be  again  txiedf 
for  ^  disputes  reelecting  the.  extent  of  miKtary  discipline  an^ 
giaatly.  to  be  deprecated^  especially  in  time  of  war :  th^  are  of 
the  worst  consequence^  and  such  as  no  good  subject  will  wish  to. 
see  discussed: in  a  civil  action:  they  ought  only  to  be  the  sid^jeat 
of  arrangement  among  military  men. 

Rule  absolute  ibr  a  he«  trial; 


■,-.^  --m»-»  Y*^-*-  »i.f-  ». 


EST 


[  90  ]  Baxter  v.  Nichols* 

Juijf  «. 

The  bulk-  nn^.£  d^ffsndapt,  who  w^  a.  surety,  had>  with  three  otber% 
StoS^^*^'  jointly*  and  sfjveraUy  granted  by  deed,  to  the  plainti£P,,  an 

of  sererai  joint  apnifityj  apd  jointly  and  severally  covenanted  for  the  payment, 
annSty,^nd°  ^Wp^.^ita^  further  secured  by  a  warrant  of  attQni^y,i  to  confess 
cdvenanton  for  joint  B^^^sev^Tpi  ji|dgm^QtSn  A  joint  judgment  upon  the  cpve- 
chur^  the  ^^%  ^^  ^^^^  ei^tcred  up  against  the  four,  apd  executiQn  hadt 
not  iwJco^£*  isaued)  apd  a  levy  had  been  made  upon  the  good^  of  Nichds^  for 
feodantt.  vfhom  Vc^haf^  had,,  on  a  former  day  in  this  term,,  obtained  a 

rule  msif^  to  set  a^ide  the  execution,  judgm^ts  apd  warrant  of 
attmncgr,  upon  afl^davits  which  stated,  thfit  sipce  the  grant  of 
the  aqnuity  the  de&pdant  Nifhols  had  b^^me  a.bwkrupt  and^ 
pbtaine4  his  certificate ;  the  cpnsequence  of  which- wa$  conceived 
tpbe,  that  under/ the  stat^  ^9,Q.  3.  c.  121.  s.  17.  the  aiumity  was. 
vafa^ed,  and  all  tl^e  securities  hadbecpme  void. 

ZienSf  Serjt.  on  this  day  shewed  cause  against  this  rule.  He 
(^];itend^  that  a  surety. was  np(  wi^}up  this.xlftuse,  which  eoacts, 
that  it  shall  be  competent  to  any  an^ty,  qrc^itcu*  qjt  twr.pepwa. 
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i^aimt  whom  a  comtntsrion  of  bankrupt  should  issue  after  the       181  !• 

paaStag  of  Aat  act,  whether  the  same  rilould  be  ^eduf  ed  by  bond,        

«•  corenant^  or  bond  and  covenant,  or  by  whatever  assurance  or      "^^^'"* 
tfsiininces    die  sieune  mould  be  secured,    and  whether  there     Nichoi& 
ahoidd  or  should'  not  be,  or  had  been,  any  arrears  of  siich  an- 
trahj,  at  or  before  the  time  of  the  bankruptcy,  to  prove  under 
incb  commission  as  a  creditor  for  (he  value  of  such  annuity, 
tridcb  vahze  the  commissioners  should  have  power,  and  were 
Aereby  required,  to  ascertain ;  and  the  certificate  of  every  bank- 
rupt, under  whose  commission  such  proof  should  be,  or  might 
&rfo  been  made,  should  be  a  discharge  of  such  bankrupt  against      C  ^^  1 
dl'demands  whatever  in  respect  of  such  annuity,  and  the  arrears^ 
Mod  fbture  payments  thereof,  in  the  same  manner  as  such  cer- 
tificate would  discharge  the  bankrupt  with  respect  to  any  other 
JsAKtf  proved,  or  which  might  have  been  proved,  under  the  corn* 
mission.    He  urged  that  this  clause  could  not  put  an  ehd  to  the 
anretyship,  because,  since  the  covenant  was  joint,  if  it  had  that 
ittbtt,  it  must  also  put  an  end  to  the  covenant  stud  annuity  alto- 
g/Aetf  mi  wotdd  discharge  the  principal,  as  well  as  the  surety, 
which  obuld  never  have  been  intended.    Whether  in  the  fb'rm  of 
die  deed  the  ddendant  apptfat  to  be  a'  principal  or  not,  is  imma- 
taial;  he  had  sworn  he  was*  a  stcrety,  and  he  must  stan4.or  fall 
by  his  own  affidimt.    T^e  rule  must  at  all  events  be  d^^lfargedy 
because  the  defendant  Had  fidsely  ihtitled  his  a£Bdavit  in  an 
action  ag^st  himsdf  only,  whereas  the  action  was  against  fibur. 
The  €%tttt  caiinof  Ubld  the  annuity  void  as  against  this  de- 
ftndant^  Without  Holfimgit  void'  as  to  all;  for  the  certificate 
operates^  as  a  satisfaetioti   in  respect  of  this   defendant,  and 
tKiateVcr  is  a  satis&btion  received  from'  One  must  operate  as  a 
i&diargfe  of  all  the  others;  the  very  object  and'  meanings  of  the 
dkuse  WW  to  anmhilote  the  annuity  altogether  in  those  cases  to 
yfUndb  it  i^lies;  and  to  commute  it  into  a  whoUy  diffbreht  thing, 
viz.  St  Slim'  of  money  diie  firom  the  assignees  of  the  bailki^pt. 
Is  the  plaintiff"  to'haVe  this  sum  of  money,  and' moreover  to  hold 
Us  aiinuity  against  all  the  other  grantors  7    That  would  be  un- 
just dn'  thts  otii&f  side}  but  if  the  antiiiity  is  wholly  determmed 
Vy  th&  bankruptcy  and' certificate  of  one  grantor  who  joins  only 
wsnrety,  it  would  be  fiir  better  to  havb  no  sureties  for  the  pay- 
ihent  of  the  ahUtiity.    IVom  all  these  absurdities  and  hardships 
consequent  upon  a  different  construction,  it  necessarily  followed 
l&t  tUs  clause  Wad  liever  d^8%ned  to  extend  beyond  the  original       [  92  ] 
grantor. 

'     -  F  2  Vaughattf 


9t  €ASES  IN  TRINITY  TERM, 


Baxter 


181 1.  JTatdghatiy  in  support  of  his  rnle,  contended  that  tliere  was  no 

foundation  for  the  distinction  which  had  been  taken  between 
principal  and  surety :  whatever  might  be  the  operation  of  the 
KicuouL  clause,  as  it  affected  the  joint  judgment,  it  could  not  aifect  the 
covenant,  which  was  several  as  well  as  joint,  nor  the  warrant  of 
attorney,  which  empowered  the  plaintiff  to  enter  up  several  as 
well  as  joint  judgments.  There  was  not  therefore  that  supposed 
hardship  attendant  on  the  case  which  had  been  artificially  sug- 
gested, but  if  there  were,  the  Court  ought  not  to  be  influenced 
by  the  inconvenient  consequence  of  the  statute. 

Mansfield,  C.  J.  saw  no  reason  why  the  plaintiff  might  not 
proceed  on  jthe  joint  judgment  against  the  other  three,  though 
the  fourth  was  discharged  by  bankruptcy.  The  Jleri  facias 
which  was  against  four^  was  therefore  not  to  be  set  aside,  except 
so  far  as  related  to  this  particular  man,  as  to  him  the  rule  must 
be  absolute  pro  tanto. 

Chambre,  J.  The  act  is  very  defective,  it  makes  no  distinc- 
tion between  principal  and  surety.  It  introduces  an  almost 
inscperable  objection  to  giving  it  effect  in  a  court  of  law  in  any 
.case  of  joint  .grants  of  annuities;  for,  by  the  act,  a  value  is  to 
be  put  on  the  whole  annuity,  and  a  dividend  to  be  paid  on  that. 
Then  what  is  afterwards  to  be  done  in  a  court  of  law,  suppose 
the  plaintiff  wishes  to  proceed  against  a  solvent  grantor  for  the 
arrears  of  the  annuity?  It  would  drive  the  parties  into  a  court 
of  equity;  for  a  court  of  law  has  no  means  to  apportion  the 
yearly  value.  Perhaps  a  court  of  equity  might  put  the  party  to 
[  95  ]  his  election,  to  say  whether  he  would  proceed  and  receive  the 
dividend  or  not,  but  how  can  a  court  of  law  do  that  ?  The 
clause  is  very  defective^  for  it  does  not  declare  what  shall  be  the 
consequence  of  the  bankruptcy  of  a  grantor  with  respect  to  others; 
it  would  have  been  better  if  the  legislature  had  declared  that : 
perhaps  it  might  have  been  as  well,  if  they  had  given  the  annui- 
tant the  option,  either  to  require  from  the  other  solvent  persons 
the  residue  of  the  ascertained  value,  or  that  the  annual  payment 
should  thenceforth  be  reduced  in  the  same  rate  as  the  dividend 
bears  to  the  whole  assessed  value.  The  object  of  this  clause 
was  merely  to  discharge  the  bankrupt  and  his  future  effects,  but 
the  rule  which  is  pronounced  will  not  prevent  the  plaintiff  from 
proceeding  against  the  other  three,  as  he  might  otherwise  have 
done. 

Rule  absolute  to  set  aside  the  levy. 

Borradaile 
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BoREADAiLE  and  Others,  Assignees  of  Read,  a  Bank-      j^^  2d. 

rupt,  t;,  Lowe. 

THIS  wag  an  action  upon  a  bill  of  exchange  for  lOOZ.,  drawn  ^  '^^[JJjjJJJ^ 
by  G.  B.'^Marsden^  payable  to  his  order,  and  accepted  by  of  a  bill,  who 
nomas  Cobb,  and  indorsed  by  MarsdeUj  James  Foster,  fV.  R.  ^^^f,^ 
Amknofij  Trevor  and  Co.,  and  by  the  defendant.    Upon  the  m«ot,  after  m- 
trial  before  Mansfield,  C.  J.  at  the  London  sittings  after  last  cbes,  telling  Uw 
EasUr  term,  it  appeared  that  the  defendant,  who  resided  at  J^jj^^^ 
WkUchirch,  Salop,  had  paid  the  bill  in  discharge  of  a  debt  of  remit  till  he  re- 
2SL  IBs.  due  to  the  bankrupt'^  estate,  to  one  Jenkins,  who  was  .Qdi  desiring'  ' 
empbyed  by  the  plaintiiis  to  collect  such  debts,  and  that  Jenkins  ^^  '''^'^^L'^ 
^liad  paid  him  the  difference  in  cash  bills  at  the  time  of  such  pay-  the  defendant 
ment    The  bill  became  due  on  the  19th  January  1811,  and  was  "^"S^bUi  to" 
dishonored.     On  the  S5th,  notice  of  the  dishonor  was  commu-  TreoorandCo., 
nicated  to  the  defendant  by  the  managing  clerk  of  the  plaintiffi  i^onenon"^ 
m  the  following  letters :  January  26,  1811;     Sir,  a  bill  you  paid  ^'j^^'iJJJlj^^  ^ 
to  Mr.  Thomas  Jenkins,  drawn  by  G.  B.  Marsden  on  Thomas  the  defendant's 
CM,  due  Jan.  19,  (Saturday )  ho^mg  been  dishonored;  and  t^^S^' 
noted  [Is.  6A)  I  request  you  will  make  provision  for  it.    I  held  not  to  be 

Lut  •»  ft*  *        '%»       •"<^*'  •  waiver 

ttoQld  have  apprised  you  sooner  of  the  circumstance,  but  Mr.  of  laehec^nd 
Jakins  having  quitted  our  employ,  I  did  not  know  where  to  find  ^JJ^^^^^ 
bim.    I  did  write  to  him  in  course  under  cover  to  Mr.  J.  G.  fendant,  on  dia- 
Boerett  Heyterbury,  in  whose  service  he  now  is.     From  his  re-  j^i^^*©  wo 
odpts  I  could  onW  trace  the  bill  to  a  Mr.  Goodwyn  Lioyd,  to  discharged, 

_,         ,  "^^      ,  ,   .  ,.  L-  •         might  refuse 

WDom  I  wiote  on  Monday^  and  it  was  his  answer  this  mommg  payment, 
tliit  led  to  the  explanation.  Signed  J.  Wilkins.  To  John  Lcnoe, 
WTiUdtttrch.  To  this  letter  the  defendant  returned  the  follow- 
ing answer :  Sir,  I  cannot  think  of  remitting  till  I  receive  the 
dn&;  therefore  if  you  thmk  proper  3rou  may  return  it  to  Treoor 
and  G>^  Wldtchurch  Old  Bank,  if  you  consider  me  unsafe. 
Sgped  J*..Lcfwe,  JVhitchurch,  28th  January,  1811.  To  Mr. 
•Ma  Wilkins.  In  consequence  of  this  letter  the  bill  was  remit-  . 
ted  to  Trevor  and  Co^  who,  after  some  days,  returned  it  to  the 
I^ntiffis  alleging  that  they  had  applied  to  Anderson,  and  re- 
ceived it  back  firom  him,  as  out  of  time ;  and  that  as  the  delay 
had  arisen  with  them  (the  plaintiffs)  they  neither  considered 
themadvea  nor  the  defendant  liable.  At  that  time  the  indorse- 
aieoU  of  TWciEir  awl  Ck>.  and  of  the  drf6ndant  had  been  struck 

oat.    A  oueslaon  was  made  at  th«  trial  on  behalf  of  the  defend- 
ant. 


BORRADAILE 
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181  !•       ant,  whether  the  plaintiffs  had  lised  dae  diligence  in  giving  no- 
tice to  the  defendant  of  the  dishonor  of  the  bill,  upon  which 
part  of  the  case  however  the  plaintiffs  did  not  rely  much,  hot 
Lows*       they  principally  insisted,  that  whatever  laches  might  be  impatable 
[  95  ]       to  them  in  that  respect,  the  defendant  had  waved  the  want  of  due 
notice  by  his  letter  of  the  28th  of  January,  which,  as  they  contend- 
ed, lunounted  to  a  new  promise  to  pay  the  bill.  A  verdict  was  found 
j^r  the  plamtil^  with  liberty  to  the  defendant  to  move  to  enter 
a  nonaiut,  which  Shepherd^  Seijt  accordingly  did,  and  obtained 
a  rule  nisi  for  that  purpose  on  a  fohner  day  in  this  term*    He 
adverted  to  the  different  consequences  resulting  from  a  waver  of 
notice^  or  a  promise  to  pay  after  want  of  notice  made  by  the 
drawer  of  a  bill  of  exchange,  and  where  such  waver  or  promise 
was  made  by  the  indorser,  the  latter  of  whom  must  be  therein 
supposed  willing  to  beco^Oie  liable  after  all  possibility  of  a  re^ 
xnedy  over  against  the  prior  indorsers  is  gcme,  who  are  aH  re^ 
leased  by  the  laches;   but  in  the  case  of  the  drawerwlio  oaa 
only  look  to  the  acceptor,  his  remedy  remains  precisdy  the 
same  as  before;  for  the  accept(Nr  is  always  liable  on  his  ao* 
ceptance. 

LenSf  ^erjt.  now  ahewed  causey  and  ^contended,  that  coup- 
^ng  the  letter  of  the  2fif3i  Jftnuaaty  with  defendanjk^s  answer 
th^eto  of  the  28th0  there  was  a  sufficient  waver  on  his  part  to 
entide  the  plaintiff  to  m,aintaiu  their  verdict    The  plaintifis  in 
their  letter  inform  the  defendant  how  it  happened  that  they  were 
not  sooner  acquainted  that  he  was  connected  with  the  bQl,  viz. 
that  it  was  owing  to  the  absence  of  the  clerk  who  received  it. 
Nothing  therefore  13  concealed  from  the  defendant,  who  should 
have  mad^  his  stand  at  tiiat  time,  if  he  intended  to  avail  him- 
self of  the   laches;    instead  of  which,  be  writes  an  answer 
in    such   terms  as  shew  tbat   he  had  then   bo  sudi  inten- 
tion;  but,  that  on  the  contrary,  he  would  pay  the  amoinit 
of  the  bill,  if  it  were  duly  rewtted  to  hixn  or  Treoor  atod 
Co.      That  letter,  thereCo£e>  may  be  considered  as  evidenoe 
both  of  a  waver,  and  a  pri^pi^  to  pay ;  and  the  caaen^  o£  Stevens 
[  96  ]      V-  I^/nch^  12  East^  38.  and  Lundic  v.  Rcbertsouj  T  East^  251., 
which  was  an  action  against  an  indor^r,  is  an  authority  to  shew, 
that  after  having  once  w^ed  imy  irregularity,  and  promised  to 
pay  the  biU,  the  defendant  cawot  afterwards  resume  the  objec- 
tion.   It  was  said  hjIUu/mcm^  Q.  J,  in  Haddock  v.  Bury,  THn. 
3  Gf.  2.  ibid.  326.  n^  if  ^  ii^Jpi^ieQ  baa  o^^ected  to  demand  <if 
the  drawer  in  a  wofmes^^  timt^  »  subiaquesit  proonpe  to  paj 

by 
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if. 


bjr  the  indofser  wilt  turt  this  laches.    Adihittang  ihttt  Afe  de-       1811. 
fendint  idighl  bii  tnder  a  riitelipp^heiitidii  of  ibe  b^  m  to  his 
IhMBqr^  uma  thi^  b!ll  was  retoftied  to  the  t>l^intifi  by  iVev&f' 
sitd  C6.9  yttf  te  he  wto  afyprid^  of  all  t!te  eircuimtahces,  his       Ubi^ 
i|(iKMttde  i^aiifiot  airldl  failn. 

Shepimlf  Serjt.  iii  siipport  of  the  rule.  The  ^MiM  is, 
whether  the  plaintifls  are  not  bound  by  law  to  prore  that  du^ 
aolioe  has  been  given  in  respect  of  this  bill.  If  ihey  are  boand, 
the  letters  tipon  which  they  rely,  so  &r  frofti  proving  that  fitct, 
dhrd  an  faiference  directly  contrary :  unless  the  promise  to  pay 
oontahled  in  the  defendant's  letter,  which  was  made  only  on  a 
loppOHtiott  that  all  had  been  regularly  done,  must  be  takeh  to 
be  an  admission  to  tfiat  extent.  There  is  a  main  difference  in 
pciat  of  fiict,  if  not  of  law,  between  an  indotsef  and  drawef  of 
a  bill  cf  exchange,  with  respect  to  the  consequences  of  sudi  ati 
adnission ;  as  to  which,  the  indorser  stands  in  a  sitnatioh  of 
much  greater  detriment.  The  drawer  can  at  no  period  look  to 
any  other  than  the  acceptor  fer  p>jfient»  and  to  him  he  may 
fewrt  la  any  distance  of  time ;  but  every  indorser  has  a  right  to 
loort  to  each  prior  indorser,  unless  they  are  discharged  from 
tbcir  liability  by  the  w&nt  of  due  ndtice.  If  they  are  once  dis-  • 
cbaigedy  their  liability  is  gone  for  ever,  find  o^seqciostly  the  et 
Alt  cf  a  waver,  or  a  pwrnke  to  pay  on  the  part  of  any  indorser, 
aadff  such  circnmstancesy  is  to  charge  himself  B&er  he  has  been 
once  discharged,  and  all  means  of  retmbursii^  himself  are  at  bb 
cod  with  the  payment  of  the  bill.  There  is  then  no  considera-  (  97  ] 
tkn  for  such  a  promise ;  but  it  is  a  fHU^iffS  pactum,  and  will  not 
bind ;  for  there  is  no  moral  obb'gation  upon  any  indorser  to  pay 
the  bill  after  he  is  discharged  by  the  laches  of  die  indorsee^  and 
bk  f«me^  oi«er  againel  th6  other  iftdoi^seM  is  thereby  gone.  In 
Imiie  T.  BabMsmf  Loud  EUefAeiot^  eonsiders  the  promise 
m  eviteee  thait  all  Aiiigs  were  ti§i  ada  s  but  AM  infereftofe  is 
dhpiof  ed  m  fhs  ease^ 

MaMyttu^  C  J.    I  am  «tretoely  g;hd  I  sated  tint  jxiSM; 

ftr  fty  mtfld  flMtanM!  npoh  il  tery  tewh  tX  Ae  trial:   but, 

■pan  a  fjirflier  censMeratiott,  I  Ao  Hot  fittd  afty  case  in  wUcfc 

in  ifldevser,  aftet  hating  beeA  ^feeharged  by  the  lacheii  of  the 

heUer,  has  been  hdd  liaMe  upon  his  lAdonsement,  except  wfaer^ 

aft  espresa  prottiiie  to  pay  Ae  biH  has  beeft  prov^.    No#the 

taer  of  ttM  defendattt  eoaAaSns  no  sndi  express  ptonkise,  bnt  ifkr 

^ItCMtteaslifeakcflM^  that  fte  defbltafttwi^ 

si^ppositioii  that  he  was  liable^  aad  dut  tfi€  priW  f^^ 

pay 


91 


CASES  IN  TRINITY  TERM, 


1811. 

BOBRADAIL£ 

Lows, 


[98] 


pay  the  bill;  for  he  desires  that  it  may  be  sent  to  Trevor  and 
Co.,  who  were  the  indorsers,  next  in  priority ;  but  when  he  after- 
wards finds  that  the  case  is  otherwise^  and  that  the  other  indorsers 
would  not  pay,  and  that  he  also  was  discharged,  he  refuses,  as  it 
was  still  open  to  him  to  do.  I  cannot  consider  the  letter  at  con- 
veying an  absolute  promise  to  pay  at  all  events,  whether  Trevor 
and  Co.  did  or  not ;  and  I  think,  in  this  case^  it  would  be  too 
much  to  fix  the  defendant  by  any  such  implied  promise.  In 
most  of  the  cases  where  the  defendants  have  been  held  liable, 
they  have  either  made  an  express  promise  to  pay,  or  a  promise 
when  they  had  a  full  knowledge  at  the  time  that  they  were  •dis- 
charged, or  where  there  was  a  real  debt  binding  in  conscience, 
due. from  them ;  but  none  of  the  cases  have  gone  to  the  extent  oi, 
making  this  defendant  liable ;  and  to  hold  that  he  was,  in  this 
instance,  would  be  extending  them  beyond  their  fair  import. 
Per  Curiam^  Rule  absolute  for  a  nonsuit,  {a) 

(a)  Lawrtnct,  J.  absent. 


Recoverj 
amended  by 
aubstituting  tbe 
name  of  the  at- 
torney for  the 
name  of  the 
▼ouehee,  which 
bad  by  miitake 
been  inserted 
in  the  place  of 
thaattom^s 
name. 


July  Sd. 

If  a  defettdant 
pleads  a  jaitifi* 
cation  in  tres- 
pass, and  the 
plaintiff,  with- 
out traversing 
it,  new  assigns  ' 
a  tresftest,  not 
concerning  his 
his  title,  Jic, 
on  which  issue 
isjoinedy  and 
fonnd  for  him, 
the  plaintiff  is 
entitled  to  no 
more  costs  than 
damages,  mider 
«SfliS3Gir.Si 
c.  9. 1. 136. 


Shaw,  Demandant ;  Le  Bi^akc,  Tenant ;  Ramsat,  and 

Wife,  Vouchees. 

fENSf  Serjt.  obtained  permission  to  amend  the  warrant  of  at- 
torney in  this  recovery  by  substituting  the  name  of  Robert 
ShaWj  the  attorney,  for  Ramsay  the  vouchee,  who  was  made  to 
constitute  himself  his  own  attorney. 


Gregory  v.  Ormerod  and  Banks. 

npRESPASS  for  breaking  and  entering  the  plaintiff's  dwel- 
-^  ling-house  and  seizing  his  goods.  Both  the  defendants 
pleaded  not  guilty,  and  the  defendant  Banks  also  pleaded  two 
special  justifications  under  a  warrant  directed  to  him  as  bailiff  of 
the  sheriff  of  Kent.  Upon  a  writ  of  testatum  Jteri  facias  issued 
against  tbe  goods  of  the  plaintiff,  the  replication  newly  assigned 
other  and  different  trespasses  committed  after  the  return  of  the; 
said  writ  of  jferf,^iaa5,  and  not  guilty  being  pleaded  thereto^  a 
verdict  was  found  on  the  new  assignment  against  the  defendant 
BankSf  with  Is.  damages,  and  upon  the  residue  for  both  the  de- 
fendants, and  the  prothonotary  having  allowed  the  plaintiff,  the 
fiill  costs  of  the  trial  as  against  the  defendant  BankSf  and  taxed, 
the  de£endant  Ormerod  his  costs, 

LenSf 
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Len$j  Seijt.  on  a  fonner  day  in  this  tenn  obtained  a  rule  nisi       1811. 

for  remwing  the  tflxatioD,  on  the  ground  that  the  plaintiff  was        

entitled  to  no  more  costs  than  damages ;  and  if  the  Court  should     ^^^o^^R^ 
be  of  opinion  that  he  was  entitled  to  full  costs,  then  for  deduct*    Ormxrod* 
ing  the  costs  of  the  defendant  Ormerod  from  the  costs  to  which 
the  plaintiff  was  entitled  against  the  defendant  Banks.     The 
Istter  part  of  the  rule  he  obtained  on  the  authority  of  4  T.  B. 
1S8.  Miiehel  t.  Oldfieldy  which  case  however  the  Court  then 
Hud  was  distinguishable^  because  there  the  debt  and  costs  allow- 
ed to  be  set  off  were  due  from  the  saine  plaintiff  to  the  same  de- 
iendsot;  here^  the  costs  due  from  the  plaintiff  to  the  defendant 
Ormerod  had  no  connection  with  those  which  might  be  due  from 
die  defendant  Banks  to  the  plaintiff.    In  the  result  however  it 
becsme  unnecessary  to  consider  further  of  that  point. 

Shepherd  and  Best^  Seijts.  now  opposed  the  former  part  of  the 
rule  on  the  authority  of  Martin  v.  ValUmce^  1  East^  SSO,  where, 
in  trespass,  upon  a  verdict  for  the  plaintiff  on  the  new  assign- 
aent  with  Is.  damages  only,  the  Court  held  that  he  was  entitled 
to  full  costs  notwithstanding  there  was  a  verdict  for  the  defendant 
on  his  plea  of  justificaition ;  and  the  Court  said  that  the  rule  had 
been  established  long  ago  in  Asser  v.  Finch^  2  heo.  234.  and' 
acted  iqx>n  subsequently  in  many  cases ;  and  therefore  it  was  not 
fit  to  d^MUt  frt>m  it:,  that  rule  is  not  at  all  impeached  by  the 
iiibieqiimit  decision  in  Thomion  v.  Williamson,  13  East,  191. 
whidi  is  clearly  distinguishable,  for  in  that  case  there  was  judg- 
ment by  defiuilt  on  the  new  assignment,  and  the  only  question 
Wat  whether  the  plaintiff  was  right  in  ttiking  issue  on  both  the 
defendant's  pleas  of  justification,  on  one  of  which  only  a*  verdict 
wn  found  for  him,  and  on  the  other  for  the  defendant ;  and  the 
Court  held  that  he  should  not  have  gone  to  trial  upon  that  issue 
which  was  found  against  him,  but  should  have  let  judgment  go  [  100  ] 
thereon  by  de&ult,  and  therefore  he  was  not  entitled  to  the  gene- 
ral costs  of  the  trial. 

LenSf  Serjt.  eantrd^  contended,  that  the  determination  in  Mar- 
tin  ?•  VaUance  was  no  authority  for  a  similar  decision  in  this 
caie^  for  there  an  issue  was  joined  on  the  defendant's  justifica-. 
ticai,  which  took  the  case  out  of  the  operation  of  the  stat.  22  & 
^S  Car.  2.  c.  9.  s.  136.  because  the  frediold  might  have  come  in 
(pa&m^  and  there  it  was  said  in  such  case  the  plaintiff  was  en- 
titled to  fbll  costs;  but  here  the  only  issue  is  upon  the  new  as- 
ifgnmenty  and  there  no  longer  remains  any  question  upon  the 
fredholdy  bot  it  is  reduced  to  an  ordinary  action  of  trespass  and 

a  verdict 
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aTBrdict  tiil^ 40ir.  In  CodcenU  t.  JUansmii  Hultock/m  Oktg, 
M.  it  was  so  kdd  domi  i)y  Lovd  Jian^feZd;  C!.  J^  who«id  tbil 
notUi^  ID  that  case  whs  upon  the  record  huts  ycitkin  wbiUlMr 
a  trespass  liad -or  had  not  been  committed. 

MANsrifiLD,  C.  J.  I  confiess  that  I  aai  wuiAe  to  distingiMi 
diis  case  from  tlMit  of  CodceriU  v.  JMoHion,  in  wUch  h  woi  d«* 
dded  that  the  pfadntiff  was  not  entitled  to  ftiU  easts.  In  that 
ease  a  right  of  Way  was  pleaded  by  aoretes  and  boimdsy  and  there 
was  Bo  issue  taken  thereon^  bnt  the  vepUoation  new  asaigned 
esiraxmrnif  and  upon  liiat  there  was  aTerdictoAder  40s.  8eki 
this  case  there  is  a  juatifioBtion  nnder  a  warrant  which  is  Ml  tMK 
Teraed,  but  there  is  a  new  assignment,  tliat  Ae  delMidant  ODflU* 
mittcd  the  trespasses  at  odier  times,  and  en  adMr  oosasbni,  thatt 
are  mentioned  in  the  plea,  and  airerdict  is  finad  for  the  piaaoi* 
ti£P  for  less  Aan  40s.  damages,  wpon  the  groenid  dmt  the  officer 
had  contmned  in  posaeanon  ^¥o  days  bnger  Aan  was  neceasary  ; 
but  Ais  is  totafly  £stingmheble  from  the  case  of  Jkfar^  t.  FdU 
lame^  and  it  k  not  wosNlaftd  that  BuUer^  J»  diould  krre  «s^ 
pressed  dissatisfaction  at  diose  oases;  for  kisitmOMtusos  things 
tiiaitwhen  a  plaintiff  has  been  wMIy  in  liKWratg  in  tariagisg 
an  action,  for  a  trespass,  which  is  foUy  justified  by  «  rightof  way^ 
or  other  right,  he  therefore  shall  ha^  foil  costs,  because  he  brioga 
another  action  for  anodier  littie  triflmg  trespass  which  he  may 
happen  to  be  able  to  proipe.  Therefore^  the  nde  ought  to  be 
lAisolute^  that  the  pnrtboootary  shali  t emw  his  tsnatiotH  $mA 
shaH  allow  no  aaore  costs  tknn  damages.  We  oanid  not  hoia^ 
•far  set  aside  the  dedsidn  in  Jair  ▼.  Hukf  and  BeMie  t^  Jfeor, 
lAr.  1168,  and  all  that  dbns  ofcasM^withont  leotfag  nMn 
partiealarly  into  theost  butwMRWt  pursmng  that  inquiry^we 
torn  satisfied  dtat  the  pmenl  ease  k  precissiy  shnilar  to  dial 
^OkherUls.  Mtamn.  U  the hw  wex^  otherwiae,  it wosM  hs 
an  encouragenwm  to  plainli&  to  do  wrong,  and  hting  tenatioM 
actions. 

Rale  absoivte  to  remw  tjte  tawkion. 


»» DemandaDt ^  Busswejx,  Tenant} 

Voiicbee* 


fci^ 


ThtGonrtrs- 


^^^ jyLOSSJSTf  Seijtmoved  to  amend  a  recovery  by  sttbstitutin|^ 

nooi^l^  in  all  the  proceedings  the  name  of  BasmeB  tot  that  of  Citt*^ 

*^!^^^  ^,  as  the  tenant  to  the  jprrc^.    fit  this  case,  the  voudiee  beStt||( 

T^hk^  ia/mSfl^theusmd'preciwtion  had  beea  taken  for 

ec^puuoD. 


IK  THX  tiWTY^nwn  Yeab  ow  GBOKGE  IIL  m 

ik  cfaance  ef  the  proeeedingt  being  vacated  by  ike  acddent  of       1811. 

the  tenant  to  the  precipe  dying  befinte  tbe  acknowledgment  eould    ^ 

be  NftoFned  from  Inttia  and  the  veootcfy  conipleted»  by  convey-      y^J^ 

ing  the  premises  to  two.  Carter  and  Busswett^  and  their  heirs  and 

avlgos,  habendum  to  diem,  their  heirs  and  assigiis,  that  in  case 

of  the  dealli  of  onei  there  might  probably  be  a  sordfor ;  and  in 

the  deed  it  was  dedared  that  the  premises  were  conyeyedf  to  the 

iotait  that  they,  or  one  of  them,  might  become  tenant  to  the      [  102  ] 

fFtcife.    Bmrmellf  whose  name  had  been  inserted  in  the  pro-* 

oeedings,  resided  in  a  distant  county,  whidi  rendered  the  chcMce 

ibt  had  been  made  of  him  inconvenient,  and  it  was  now  wished 

to  di^diarge  him  and  insert  the  name  of  Carter. 

The  Ckmrt  obsenredi  that  the  two  joint-tenants  made  bat  one 
tSBant  for  the  fi«dK>H,  and  if  only  one  of  the  two  appeared  as 
tenant,  the  recovery  would  be  sullied  only  of  a  moiety,  and 

Refused  tiie  iqppfication. 


THIS  was  an  action  of  assumpsit  for  freight.    Upon  the  trial  '^^^  ^- 
at  Quildhattj  at  the  sittings  after  Hilary  term  1811,  before  shipped  at 
Manf/leldf  C^  X,  it  was  proved,  that  the  plaintiff  took  on  board  ^^^^^  ^  /v«f- 


a  cargo  of  wheat  at  Dantzic,  consigned  to  the  defendant  at  LorV'  ^'^"'^loo 
don,  and  signed  bills  of  lading  in  the  German  language,  whereby  kwu  in  f098 
he  acknowledged  to  have  received  from  Simpson  19  lasts  of  wheat  ^mc  w  pS- 
in  426  bags,  86  lasts  of  ditto  in  739  bags,  22  lasts  in  455  bags,  cbaMd  it  for 
and  23  lasts  in  472  bags,  the  four  parcels  being  respectively  Engmm^' 
marked  with  different  marks,  which  were  copied  in  the  biU  of  ■"«»  tot  ^  did 

.        .  '^  not  UDOQllt  to 

lading ;  to  be  delivered  to  the  defendant,  he  paying  freight,  14/.  that  qnantitj 
sterling  per  last  of  wheat  taken  in,  with  10  per  cent,  ordinary  S|^,^^^JiSJh 
arrearage,  and  5  per  cent.  CaplaJcen :  in  the  margin  was  written  is  larger.  Held 
^  100  lasts  of  wheat  in  2092  bags."     The  biU  of  lading  bore  ^^^dto 
date  at  Dantzicy  and  the  plaintiff  was  a  Prussian.    No  evidence  ?J$*^2^. 
was  given  that  the  com  had  been  measured  at  Don^xic  by  either  goreintiiebin 
par^,  but  it  was  in  evidence  that  the  Dantzic  last  was  a  measure  ^^oeiS^  the 
of  greater  capajcity  (the  difference  varying  from  one-twentieth  to  ^J^f ''^nSSf* 
^one-tenth,)  thfm  the  English  last^  and  that] the  defendants  bought  meawie. 
the  com  by  the  latter :  the  plaintiff  therefore  claimed  freight  tor     [  *103  ] 
as  many  lasts  as  the  cargo  wa3  believed  to  amount  to  in  English 
measure^  and  as  were  expressed  in  the  bill  of  lading.    Tbe  jojrjr 
fimnd  a  verdict  for  1519/.  as  for  the  fi^ht,  &c.  of  so  many 
lasts  as  the  cargo  would  amount,  to  in  Dantzic  hath  with  liberty 

8  for 
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IB II.       for  the  plaiDtiff  to  move  to  increase  the  damages  to  1610/.  the 
_jj  freight  of  the  English  measure. 

^,  LenSf  Serjt.  having  accordingly,  in  Easter  term,  obtained  a 

Living,      rule  nisi  to  that  effect, 

Shepherd  and  Vaughan^  Seijts.,  in  this  term,  shewed  cause. 
This  is  a  Dantzic  bargain :  the  ship  is  freighted,  and  the  com 
is  shipped  at  Dantzic  :  the  bill  of  hiding  is  made  tfaere,^  in  the 
vernacular  language  of  that  country ;  it,  therefore^  is  necessarily 
a  contract  according  to  Danizic  measure.  If,  as  is  urged,  ihe 
captain  has  concluded  himself  by  the  written  instrument  bearing 
his  signature,  and  that  is  to  ascertain  the  quantity,  so  &r  as  he 
is  concerned,  he  would  be  bound  to  deliver  100  lasts  here,  and 
would  be  answerable  for  the  deficiency,  even  though  he  never 
received  it  on  board ;  but  the  special  jury,  who  are  conversant 
witli  these  subjects,  have  decided  it 

LenSf  in  support  of  his  rule.  The  interpretation  of  written 
instruments  is  not  within  the  province  of  the  jury.  If  it  be 
taken  that  the  corn  was  measured  at  Dantzic,  there  is  no  question 
about  it;  but  if  it  be  considered  afr  unknown  and  doubtful  what 
the  quantity  was,  then  the  parties  by  consent  have  assumed  it, 
and  concluded  themselves  from  further  admeasurement.  '  These 
.1992  bags  are  put,  and  received,  on  board,  as  and  for  100  last9; 
the  bill  would  have  expressed  it  to  be  Dantzic  measure,  if  that 
r  10^  1  ^^dbeen  intended.  It  would  be  idle  to  insert  the  number  of 
lasts  as  100,  unless  that  were  to  be  at  least  primd  fade  evidence 
of  the  quantity,  until  the  contrary  >yere  clearly  shewn ;  of  which 
there  is  no  evidence.  Cur.  adv.  vuU. 

Mansfield,  C.  J.  now  delivered  the  opinion  of  the  Court. 

We  are  of  opinion  that  we  cannot  distinguish  this  contract  from 
the  usual  case  of  written  contracts,  where  there  is  no  ambiguity, 
and  that  on  this  contract^the  captain  has  agreed  to  carry,  and  the 
freighter  has  agreed  to  pay  for,  the  quantity  mentioned  in  the 
contract,  and  that  is  100  lasts;  that  they  are  bound  by  the  words 
of  this  bill  of  lading  as  they  would  be  by  any  other,  written  instru- 
ment ;  and  that  it  is  irrelevant  for  them  to  inquire  whether  it  is 
Dantzic  measure  or  English  measure ;  the  instrument  describes 
not  merely  100  lasts,  but  100  lasts  very  specifically  mentioned  as 
contained  in  so  many  bags ;  and  I  am  of  opinion  that  if  evidence 
hi|d  been  ofiered,  as  in  truth  it  was  not,  for  shewing  what  was  the 
real  quantity,  it  ouj^ht  not  to  have  been  received.  Therefore  the 
rule  must  be  Absolute. 

FULLEU 
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Fuller  r.  Abbott.  juTZ. 

ASSUMPSIT  to  recover  the  sum  of  105/^  being  the  amount  2^,^^**^**^, 

of  a  deposit  paid  by  the  plaintiff  to  the  auctioneer  employed  denture  made 
bj  the  defendant  on  the  sale  of  a  certain  ground  rent,  together  i^^tbe4? 
with  the  expenses  of  investigating  the  title  and  preparing  the  ^«  ^^  w., 
draft  of  an  assignment  of  the  same.    The  declaration  contained  certain  pre-' 
two  ipedal  counts^  the  first  upon  an  assumpsii  "  that  the  defen-  ^i^l^^ 
^dant  had  a  good  title  to  the  ground-rent  put  up^to  sale,  and  ally,  dear  of 
**  would  perform  the  conditions  of  sale;"  and  the  second,  <<  that  ^r^!^,^.^ 
"  he  had  a  good  title  to  the  rent,  and  would  assign  the  same.'*  ■™*A^*  ^^*" 
Tbe  plaintiff  alleged,  <<  that  he  had  not  a  good  title  to  the  rent,  the  nid  jmHy 
''nor  did  nor  could  he  assign  it,— per  quod,  the  pkintiff  lost  the  "^^^^^^ 
**  benefit  of  the  contract,  and  was  put  to  an  expense  ia  investi-  retentd  to  u 
^  gating  the  title."    There  were  also  eounts  for  money  had  and  {^^  pay  Um' 
recetved,  money  paid,  &c.  and  a  plea  of  general  issue  to  the  J^f^JJ^'  ^ 
whole  declaration.     Upon  the  trial  of  this  causes  at  the  sittings  Held  that  hj 
in  London,  before  Mansfield  C.  J.,  a  verdict  was  found  for  the  til^^;;  J^Sf^ 
plaintiff  for  the  deposit  and  expenses,  subject  to  the  opinion  of  the  nid  act,  lo 
Court  upon  the  following  case :  By  indenture  bearing  date  25th  reddendum  and 
liarch  1808,  made  between  the  defendant  of  the  one  part,  and  ^^^J^Sd  fcT  *'*' 
Jouph  Hankin  of  the  other  part,  it  was  witnessed,  that  in  con<«  mentoftherent 
sideration  of  the  rent  and  covenants  thereafter  reserved  and  con-  ^^^^^^^ 
tained,  the  defendant  did  demise  to  Hankin  certiain  premises  of  property^ax 
therein  described,  to  hold  the  same,  with  the  appurtenances,  un-  the  retidne  waa 
to  Hankin,  his  executors,  administrators,  and  assigns,  £rom  the  J^^^/' 
day  of  the  date  of  that  indenture,  for  the  term  of  82  years,  want-  rent,  mbject  to 
ing  20  days ;  yielding  and  ♦  paying  therefore  unto  the  defendant,  ^^'^tlSfoT* 
his  executors,  administrators,  or  assiinis,  yearly,  during  the  con-  the  plaintiff, 

/•I  1  «  #•--.»!  ^1  who  had  paid  a 

unuance  of  the  term,  the  yearly  rent  of  40/.,  by  quarterly  pay-  depout  at  pur- 
ments,  (specifying  the  days)  in  each  year,  dear  of  land-tax,  pro^  ^^J^^^ 
perty^taXf  and  all  other  taxes  and  deductions  whatsoever.     And  not  entitled,  on 
the  lessee  for  himself,  his  heirs,  executors,  and  administrators,  ^^^  ^^ 
thereby  covenanted  and  agreed  with  the  defendant,  his  execu-  jeetion,  to  re- 
tors,  administrators,  and  assigns,  (amongst  other  things,)  that  he  depoiitfromthe 
the  said  lessee,  bis  executors,  administrators,  or  assigns,  should  h^f^^^J^iTto 
and  would  yearly  and  every  year  during  the  term,  pay  unto  the  make  a  good 
defendant,  his  executors,  administrators,  or  assigns,  the  said  ^  n^^t. 
yearly  rent  of  40/.  on  the  days  and  in  the  manner  the  same  was     [  *106  ] 
reserved  to  be  paid  as  aforesaid,  and  should  and  would  pay  the 
land-tax,  property-tax,  and  all  other  taxes,  rates,  and  assess- 

3  ments, 
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1811*        ments,  then,  or  which  during  the  said  term  should  be,  taxed,  or 
*  assessed  upon,  or  in  req^t  of,  the  premises  thereby  demised, 

^^  by  authority  of  parliament,  or  otherwise.    The  lease  contamed 

AM6TT;  other  coTvnaiilB  on  th^  part  of  Ae  lessie^  with  a  prcmso  for  te- 
Mtry  on  mfuhpupamt  on  the  said  reat  ef  40i.,  or  any  part 
tbaroof^  or  Inreacli  of  any  of  the  dovcnants:  and^  a*  covenant  on 
Act  part  of  the  dcfeflcfant  fbff  quioi  on}oyitieiit  cM  j^ymeiitof 
mm  mui  pevforraance  of  the  eo^BsuktSk  The  iMf  lieserved  by 
thai  indfiiitiif e  wa^  witk  anoibev  grMnd  n^t^  sbld  hf  aactioii, 
was  dosoribed  lA  the  printed'  pii^tioiillu«  as  a  net  ground 
of  4fik  per  annum  for  ar  term  of  80<  yeairs  wanting  1*0  days 
fton  loE^day  181 0^  issnibg"  out  of  a^  mibstailtfal  dwdUng^House, 
Ssc^  doscribing  the  prenttses  in>  the  imfenture*  The  foUdwintg, 
amongtft  otiMiis,.weve  the  conditiont  of  sale^  vi».  that  the  pur- 
eiiMer  of  eadv  lot  sfaoald:  pay  a  deposit  of  Ml.  per  cent.,  and  sign 
an:  agreement  to  pay  tlio  sematnd^  »  »  month,  on  having*  an 
MsignmeBt  of  eechf  lot :  and  that  upon  payment  of  the  remainder 
C  107  I  of  die  puitdbaie^noney,  on  op  bafore  the  time  above  limited,  the 
pufchoscna  should  hove  pmper  assignments  at  their  own  ex- 
ponse^.  and  be  entided  to  Hie  rente  and  profits  of  the  premises 
fiott  Lmdy^dm^  1810:  The  pMntiff  wardedared  the  purchaser, 
aiKl paid  the  deposit  aeeoiding  to^  (iie  conditions  of  sale:  but 
aAefwardadedlned/ to- complete  the  pai<chaBe,  and'  claimed'  by 
thit  aatioH'  w  return  o£  die  deporit,'  with  ohiRge^  on  the  ground 
oC  ft  defect  in  tbo  defeadaftt's  tMey  apparent  oh*  die  &ce  of  die 
lease  itsel^^iiiiOQneeqaeMe' of  the  stipulations' relative  tbthe  pro- 
per^«4ax.  S.  Skepierd. 

Ita.  Cltijfkm: 

TUs' ciMi  wwrai^gned'  in*  \M^E(Mev^  f/a^hy SktpJkirii,  Seijt 
fbe  the  i^abirtifl^  wbo'reliedi  on  slat;  46'€f.  S.  e.  65.  which,  after 
I^Nividblg  fiA*  the  asMsaflMiit  and  payment  of  die  landlord's'  piio- 
perty-tttl  by^tho  oooupiep  of  the  lattd,  and*  the  allbwanoe  of  the 
sofiio  by^l^  landlord^  by  waj^  of  d^hction<  out  of  the  ren^  8tc. 
odttOta,  ft  lligidiitf  any  person  who  sbrili^se  to  alteif^  the  same 

sM^'be  liabte  t<B^  a»  cef«esn  penalty;  and*  fiirdier,  diat  dl  con- 
tract covmantB^  said  agreeidcntsy  made  or  entered  irito,  or*  to 
b»  mad^  or  eniei^-iiito^  9at  payment  of  any  ifotferest,  rent;  or 
odie^  annual  pi^ent  aforesaid^  ib  full,  without  aUcwing*  suth 
dedaotioa  as  aferesaidj  shall  be  utterly  void:  He  admitt^  it 
badtboen  decided  in  GfttsiErettr.  JSfngr,  11  East;  l^S.  thata  covi^ 

MRt  on  the  part  of  the  Ifessed  fbr  payment  ctf  dife  property-tax 

was 
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veH  bgr  thift'teqUon.of  tha  sutut^  and  yet  that  a  Goveaanl       181 1. 

gontntiieA  m  th#  «ama  lease  ix  payment  of  the  xeot  dear  a£  all       

paiMiirtieBt»»y»  peradwls  and  otb^  taaw,  rates,  asscaspcalg^  audi      ^^^^^ 
dadpcsriniw  wheteoovei^  was  operative;  fin*  the  lait^  covenant     Ammmbt^ 
wm  «09sidefed  as  distinct  firom  and  indcqpendent  of  the  formei^ 
mA  so  i»i|^  wdl  sta«d^  although  the  fi>nn«  wae  ycid;  and  ae 
tmtik^wndih  elear  ef  all  parlianuwitary^  paworhialj  and  otiier     [  108  ] 
<WBP^  mlas»  Biiessm(wyli»  and  dcdnctJooa  whatsoevei^  it  was  sdwU 
Ihit  tfcy  siwild  nfffc  be  intended  of  snch  dadiictioDa  a»  the  law 
pwhihit%  bat  of  snd^only  aa  might  be  lawfidlp  made:  andthal^ 
Ip  ftvoQ  ef  dhS'  asme  teason  foe  whioh  an  insnrance  against  aft 
apMM%  gsDeosU]^.  isigoei^  withoni  ^mepting;  £rdfeikcaptttB% 
%^wUA  i^  sbatt  not  be  deenod  tO' extend ;.  for  genetal  worda  a^ 
Wapi^ed  only  tosueb  reswvatjons  aa  they  may  laivif&lly  incdudnh 
So  in  IVigg  ▼.  £%«(lti;rasrd»  liS  JEoi^  87.  thece  ivnsi  a>  aqpamte 
and  snbslantitie  covenanl  tor  the  payment  ctf  theprinc^Nd  and  in- 
tPMt  aofli^  tp  be^seeovecedr  without  any  re&rence  to  that  !»•- 
Upwgtjnfl^  tha  pvopcir^-taxw  and  upon  that  distinction,  the  jiidg- 
VMntfPNOosededw    But  in  thiacase  there  is,  1st,  a.rQsecvation  of 
^  ]FQa4y  rent  of  ML  dear  of  land-taxt  propertj/rtaXf^  &c^  and 
IjbMa  v^9k  oovenant  to^piQ;  the  said  yearly  rentia  the  manner  the 
a<fi|e  nas^rnserjwiitobe'paid  asajEaresaid;  so.  that  the  covenant 
^9f!pf9i9^  refiers.  to  the*  reservation,,  and  adopta  it.  in  all  its  parts*, 
and  thesct  ia  no  other  distinct  and  independent  covenant  either 
ffft  the  payment  of  the  rent  absoluteljv  as  in  Wigg  v.  StutUe^ 
tsop^tft  or  coupled  with  a  gieneral  clause  of  exemptioa  from  all 
dedadions^  a^  in  Gaskdl  v.  King^  to  which  the  par^  caa  riesort*. 
Hq^  then  ia  the  obvious  distinctioa  between  this  and  the  cases 
bsfi^  mentioned;  and  the  veasoniog  adopted  ia  those  casas  does 
not  apply,  unless  it;  follows,  from,  them  that,  where  a  reservatioa 
qncqtvenant  contains  natter  which  is  gpod  in  pait»  and  bad  ia 
Qart;  that  which  is  bad  may  beexpunged,  aiid  the  reridue  be 
pannitted  to  take  e&ct ;  the  very,  reverse  of  which  ia  to  be  iur 
ftmadifrxm  the  distinction  oa  which  they  proceeded*    But  even 
admitting  that  so  much  of  this  covenant  as^respects  the  property- 
tOTtmay.be  rga<suedf  and  that  the,  residue  may  stand  good  as  a 
cipvnnanti  for  the  payment  of  4^.  annually  at  the  tunes  therein 
q^cniliedf  still.tbat  would  ba  insufficient,;  because  the  defendant 
has,undertahen>tQ  makeagood  title  to  a  grcundrerUf  and  a  rent     [  1Q9  j 
cauuwt.snbiiat  in  covenant  sione  without  a  reservatioa ;  aa  ia 
iMd  i>0crefa  case,  U;^,  275.  the  leasee  covenanted  to  pay  Lord 
.QKmand.lWcinibih  tbdr  heirs  wd  assigfoiv  dumg  the.  term, 
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100/.  per  tinnum  at  the  usual  feasts,  &(%,  and  the  cjuestion  was, 
whether  the  Qfieetif  as  guardian  to  the  heir  of  Lord  Dacre^  shofild 
have  the  rent  during  the  minority;  and  held  that  she  should  not, 
because  it  was  not  a  rent  reserved,  but  only  a  sum  in  gross,  and 
due  to  the  executors :  and  though  in  Aihol  v.  HemmingSf  3  Bidst* 
281.  it  was  held  that  a  covenant  by  the  lessee  to  pay  so  much 
rent  yearly  to  the  lessor,  his  heirs,  &;c.  should  go  with  the  rever- 
sion, so  that  the  assignees  of  the  reversion  might  sue  thereon, 
yet  it  appears  from  the  report  that  there  it  was  expressed  in  the 
banning  of  the  lease,  that  the  lessor  did  lease  the  same  in  eon* 
sideration  of  the  payment  of  the  rent  thereafter  mention^,  which 
was  tantamount  to  a  reservation.  Now  in  this  case  the  plaintifl^ 
as  purchaser  of  a  rent,  has  a  right  to  require  such  an  assignment^ 
as  will  insure  to  him  all  the  usual  remedies  incident  to  a  rent^ 
or  in  default  thereof  to  recover  back  his  deposit. 

Clayton  Seijt.  contra^  adverted  to  sect.  195.  of  the  act,  which 
directs  that  all  such  deductions  (t.  t.  in  respect  of  duties  charged 
upon  and  paid  by  the  respective  occupiers,  and  chargeable  upon 
the  landlord,  pursuant  to  thie  provisibns  of  sect.  74.)  shall  be  al- 
lowed accordingly,  notwithstanding  such  contracts,  covenants, 
and  agreements;  which  sect,  he  contended,  was  explanatory  of 
sect.  115.;  and  the  result  of  them,  jointly,  was  this,  that  the  co- 
venant in  this  case^  quoad  the  payment  of  the  property-tax  by 
the  tenant,  was  void,  but  in  all  other  respects  operative,  for  no 
more  shall  be  avoided  than  is  necessary  to  attain  the  object  of 
the  act,  and  by  such  a  construction  its  object  in  respect  of  the 
revenue  would  be  satisfied.  This  seems  to  be  the  principle 
which  governed  the  decisions  both  in  GaskeU  v.  Kir^^  and  Wigg 
V.  Shuitleworth^  though  the  Court  took  the  distinction  above  men- 
tioned; and  in  conformity  with  that  principle  it  was  held  in 
Kerrison  v.  Ccleiy  8  Easty  231.  that  a  bill  of  sale^  by  way  of  mort- 
gage, of  certain  ships,  though  void  by  the  register  act,  might 
still  be  valid  as  a  covenant  to  pay  the  mortgage  money,  for  that 
the  object  of  that  act  was  satisfied,  by  holding  it  void  as  a  bill  of 
sale.  [Lanarence  J.  The  difficulty  here  is,  as  the  covenant  is 
entire,  how  that  part  which  is  illegal  can  be  rejected,  whilst  the 
rest  is  permitted  to  stand.  Is  there  any  authority  to  shew  that 
a  covenant  respecting  one  thing  may  be  good  in  part,  and  bad 
in  part  ?  Mansfield  C.  J.  If  the  plaintifi^  cannot  have  the  net 
rent  of  40/.^«-  annum  for  which  he  contracted,  without  deduc- 
tion, how  can  the  defendant  make  good  his  bargain?]  The 
plainUfi*  will  have  all  that  he  can  be  presumed  to  have  cmttactr 

ed 
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^  for,  viz.  a  net  annual  rent  of  40/.,  not  subject  to  any  deduc-        1811. 
tion  created  by  the  act  of  the  party  selh'ng,  but  to  such  only  as 
the  law  imposed  upon  the  plaintiff  at  the  time  of  the  contract  ^^ 

made^  for  which   therefore  he  must  be  intended  to  have  made      Abbott^ 
account  in  his  purchase.     With  respect  to  the  objection,  that   . 
the  covenant  alone,  without  the  reservation,  will  be  insufficient 
to  constitute  a  title  to  the  rent,  it  is  obvious  that  the  argument 
used  in  support  of  the  covenant,  equally  applies  to  the  reddendum 
also,  which,  like  every  other  clause  contained  in  the  instrument,  « 
must  be  construed  with  reference  to  the  existing  law  at  the  time 
when  the  instrument  was  framed.     Mow  the  law  directed,  that 
the  property-tax  should  be  allowed  by  the  landlord,   notwith- 
standing any  contracts,  covenants,  and  agreements  to  the  con- 
trary; the  reddendum,  therefore,  in  obedience  to  that  law,  though 
it  reserves  the  rent  in  full,  shall  be  taken  to  be  subject,  neverthe- 
less, to  such  deductions  as  the  law. has  created. 

iS%9^^€2,  Seijt.,  in  reply,  cited  the  words  of  Lord  £/2^oro!fg>i,  [  111  ] 
C.  J*  in  Jl^igg  V.  Skuttletwrth  as  in  point.  His  Lordship  there 
said,  that  the  covenant  for  payment  of  the  property-tax  should 
have  appeared  distinctly  to  be  so  interwoven  with  the  covenant 
for  the  payment  of  the  interest,  as  necessarily  to  form  part  of  the 
same  covenant:  this,  he  contended,  was  precisely  the  case  in 
question,  and  therefore  Kerrison  v.  Coles,  and  Mouyz  v.  Leak, 
8  T.  R.  411.,  both  which  cases  were  decided  on  the  distinction 
of  the  covenants  being  independent,  did  not  apply.  With  re- 
spect to  sect.  195.,  it  was  passed  only  with  a  view  of  explaining 
how  far  reservations,  and  covenants  for  payment  of  rent  free  of 
all  rates  and  taxes,  parliamentary,  parochial,  or  otherwise,  (which 
are  usual  clauses  in  almost  every  lease,  both  before  and  since  the 
act,)  shall  be  deemed  to  extend,  and  was  not  intended  to  have 
the  effect  now  attributed  to  it,  of  weakening  the  provisions  of  the 
former  clause. 

Cur.  adv.  vult. 

On  this  day  Mansfield,  C.  J.  delivered  the  judgment  of  the 
Court    After  stating  the  case,  his  Lordship  said. 

This  question  arises  out  of  two  clauses  contained  in  an  inden- 
ture of  demise,  dated  25th  March  1808,  whereby  the  defendant 
demised  to  Joseph  Hankin  certain  premises  for  a  term  of  years, 
yielding  and  paying  therefore  to  the  defendant,  his  executors, 
&c  a  yearly  rent  of  4.0/.  clear  of  land-tax,  property-tax,  and  all 
other  taxes  and  deductions  whatsoever ;  and  there  was  a  cove- 
nant by  the  leasee  to  pay  to  the  defendant  the  said  yearly  rpixt  of 
.    Vou  IV.  G*  *0/. 
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1811.  40l.,  on  the  days  and  in  the  manner  the  same  was  reserved  to  hi 
paid  as  aforesaid,  and  to  pay  the  land-tax,  property-tax,  and  all 
other  taxes,  parliamentary  or  otherwise,  then,  or  which  during  the 
term,  should  be  assessed  on  the  premises.  And  the  question  is, 
whether  the  plaintiff,  who  is  the  purchaser  of  the  ground-rent 
reserved  by  the  above  indenture,  and  has  paid  a  deposit  upon 
such  purchase,  is  entitled  to  a  return  of  the  deposit,  and  the  ex- 
penses incurred  of  investigating  the  title,  on  the  ground  that  the 
stimulation  contained  in  the  reddendum  and  adopted  in  the  cove^ 
ndnt,  respecting  the  property-tax,  renders  both  void,  so  that  the 
defendant  has  failed  in  making  good  his  title  to  the  ground-rent; 
and  that  question  depends  entirely  upon  the  construction  that 
shall  be  put  on  sections  115.  and  195.  of  stat.  46  G.  3.  c.  65. 
Now  it  was  determined  in  Oaskell  v.  Kingj  that  where  there  was 
a  demise  at  a  rent  certain,  payable  clear  of  all  manner  of  parlia- 
mentary, parochial,  and  other  taxes,  rates,  assessments^  and  de- 
ductions whatsoever,  and  the  lessee  covenanted  to  pay  the  said  rent 
in  manner  the  same  was  therein  bdfbre  made  payable,  and  also 
to  pay  the  land-tax,  property-tax,  and  all  manner  of  otfier  taxes, 
&c.;  that  the  latter  covenant  only  was  void,  without  affecting 
a^e  validity  of  the  former,  t.  e.  that  the  lease,  in  all  other  re- 
spects, except  that  of  the  covenant  for  payment  of  the  property- 
tax,  was  effectual.  In  point  of  substantial  justice,  though  not 
perhaps  strictly  in  point  of  form,  the  two  cases  are  similar ;  and 
upon  considering  the  two  sections  of  the  act  referred  to,  we  are 
of  opinion  that  they  do  not  avoid  the  reservation  and  covenant 
contained  in  this  lease  for  the  payment  of  rent,  but  ondy  so  much 
of  them  as  stipulates  for  the  payment  of  the  rent  in  full,  without 
allowing  the  property-tax.  The  decision  in  GaskeU  v.  Kingj 
certainly  proceeded  on  a  distinction  which  does  not  exist  here, 
that  there  was  a  separate  covenant  for  paytnent  of  rent ;  and 
perhaps  that  distinction  was  founded  on  a  construction  extremely 
refined,  viz.  that  the  words  "  clear  of  all  manner  of  parliamen- 
tary, parochial,  and  other  taxes,  rates,  assessments,  and  deduc- 
tions whatsoever,"  which  were  embodied  in  that  covenant,  were 
not  meant  to  include,  nor  even  had  any  reference  to,  a  deduc- 

[  lis  ]  tion  on  account  of  the  proplerty-tax ;  dthough,  in  the  very  nkHA 
sentence^  the  lessee  had  expressly  covenanted  to  bear  that,  as 
well  as  all  other  charges.  But  without  inquiring  further  whe- 
ther that  construction  was  the  mpst  natural,  it  is  enoUgh  for  our 
decision  to  advert  to  the  two  clauses  of  the  act  which  have  been 
selii^  upon  in  the  argument.    Now  it  cannot  biit  ht  obtertiri, 

that. 
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tiurt»  allbovgh  by  X.  115.  it  is  enacted  that  all  contraotSi  epre- 
lumti,  and  agreementSf  for  payment  of  any  interest,  rent,  pr 
other  annual  payment,  in  full,  without  allowing  such  deduction, 
aliaU  Jbe  utterly  void;  yet  that  5.  195,  (which  is  more  to  the  pur- 
pose) enacts  that  no  contract,  coiFenant,  or  agreement  between 
landlord  and  tenapt,  touching  the  payment  of  taxes,  shall  be 
deesied  to  .extend  to  the  duties  charged  as  aforesaid,  nor  be 
binding  omotrary  to  the  meaning  of  that  act ;  but  that  all  such 
deductions  and  repayments  shall  be  allowed,  nptwithstanding 
aoch  contracts,  covenants,  and  agreements :  it  is  clear,  therefore, 
that,  although  the  legislature  enacted  that  all  such  contracts 
ahonld  be  utterly  void,  it  contemplated,  nevertheless,  that  they 
would  still  continue  in  force  for  the  payment  of  the  rent,  other- 
wise the  providing  for  the  allowance  of  the  deductions,  notwith- 
standing such  contracts,  would  have  been  nugatory.  We  deter- 
mined the  other  day  (a),  upon  consideration  of  this  act,  that  a 
covenant  {or  the  payment  of  an  annuity  without  deduction  in 
respect  of  the  property-tax,  was  void  only  qtwad  the  deduction, 
but  not  in  respect  of  the  payment  of  the  annuity;  and  that  case 
seems  to  difier  from  the  present  in  this  particular  only,  that 
there  the  deed  upon  which  the  question  arose,  was  executed  be- 
fore the  passing  of  the  act :  but  5.  115.  extends  as  well  to  con- 
tracts then  made^  as  to  those  which  should  be  made,  and  this 
seems  to  be  an  additional  reason  for  the  qualified  construction 
which  we  have  given  to  that  clause.  Upon  the  whole,  therefore, 
we  are  of  opinicm,  that  this  reservation  and  covenant  are  made 
▼Old  only  pro  taniOy  as  &r  as  they  contract  for  payment  of  the 
rent  clear  of  deduction  in  respect  of  property*tax;  but  that  sub- 
ject to  such  deduction,  the  contract  is  still  binding,  and  there- 
fore the  plaintiff  eanaot  object  on  this  ground  to  the  title  of  the 

defimdant. 

Jud^oient  of  nonsuit  {b\ 

(H)  M004MQW  ?.  BaUUrif  rnntet  P-  57.        (^)  15  Eaih  440.  Howe  V.  Synge. 


1811. 

Fuller 
Abbott. 


[  114] 


Paterson  v.  Hardacre.  •^•*  ^ 

npOIS  was  an.action  upon  a  bill  of  exchange,  dr/iwn  by  flb-  h^bi^iJll"or 
-^  miUon  on  the  defendant,  and  by  him  accepted,  payable  at  fraudaientiy  or 

^  r       '   I--V  feloniously  ol>- 

tajMd*froai.'fthe^eiid«s>ty  tbe:  bolder  who  sues  must  pnove  that  be  caoic  to  the  bill  upon  good  coo* 
•dentioo. 

Bdi  tbe^efnidaat  wilVoot  be  permitted  to  object  to  the  waot  of  such  prodf,  milea  be  haf  giveu  the 
phimig  rMinsibli  i^niwM  apl^cp,  .that  the  p|aiiitifr«ay;»^p|o^  trial  pvepwed  iu>  prove  hit  cooakltra- 


02 


Hammenlejf% 
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1811.        Hammenl€y\  and  indorsed  by  the  drawer,  and  delivered  to  the 

acceptor,  who  gave  it  to  Jacobsy  to  get  discounted,  and  he  gave 

Paterson     j^  f^j.  ^|j^  g^j^g  purpose  to  Williams^  who  embezzled  either  the 

Hardacbe.    bill  or  the  proceeds,  and  refused  to  give  any  account  of  either, 
and  being  arrested  in  trover  for  the  bill,  and  committed  to  the 
Marshalsea  prison,  he  escaped  thence,  and  had  not  been  since 
heard  of.    The  bill  had  no  indorsements  on  it  subsequent  to 
>tho8e  which  it  bore  when  it  was  delivered  to  Williams.     Upon 
the  trial  of  this  cause,  at  the  London  sittings  after  Hilary  term 
1811,  before  Mansfield^  C.  J.,  after  proof  of  these  facts,  the  de- 
fendant contended,  that  the  bill  having  been  taken  from  him 
ekher  by  fraud  or  felony,  it  was  incumbent  on  the  plaintiff  to 
'  shew,  that  he  came  to  the  bill  upon  good  consideration.     ManS" 
Jieldj  C.  J.,  however,  thought,  the  plaintiff  had  done  enough,  in 
-  proving  the  hand-writing  of  the  parties  to  the  bill ;  and  the  jury, 
'  upon  that  direction,  found  a  verdict  for  the  plaintiff, 
t  115  ]  Best  SerjUf  in  Eastet^  term^  had  obtained  a  rule  nisi  to  set 

•  aside  the  verdict,  and  enter  a  nonsuit ;  against  which, 

Lens  Serjt.,  in  the  same  term  shewed  cause.     He  contended 
•that  the  plaintiff  was  entitled  to  his  verdict,  having  proved  all 
that  the  ordinary  course  of  establishing  a  primd  facie  title  re- 
quires, and  that  it  was  not  sufficient,  in  order  to  rebut  his  title, 
that  the  defendant  should  shew  that  he  had  parted  from  the  bill 
without  consideration,  unless  he  could  also  shew  that  the  bill 
came  to  the  defendant  without  consideration,  <nr  for  an.  illegal 
.consideration,  which  was  not  attempted.     The  bill  was  given  to 
Williams  for  the  very  purpose  of  being  discounted ;  and  it  must 
be  taken,  that  after  that  object  had  been  attained,  Williams  em- 
bezzled the  proceeds ;  but  so  far  as  appears,  he  parted  with  the 
bill  for  a  full  value,  and  for  a  lawful  purpose,  and  the  bill  has 
been  ever  since  legitimately  passing  from  hand  to  hand  for  a  full 
and  valuable  consideration,  and  is  now  in  the  hands  of  those 
who  ought  to  hold  it.  This  makes  the  present  case  even  stronger 
than  that  of  Grant  v.  Vaughanj  3  Burr,  1516.,  where,  though 
the  holder  came  to  the  note  upon  good  consideration,  yet  the 
note  had,  at  one  period,  been  lost;  or  than  that  of  Miller  v.  Race^ 
1  Btnr.  452.,  for  there  the  bill  had  been  acquired  by  some  one 
by  robbery,  previous  to  its  coming  to  the  hands  of  tlie  plaintiff. 
This  also  distinguishes  the  present  case  from  that  of  Lawson  v. 
Weston^  4  Esp.  N.  P.  Rep.  56.,  for  there  the  bill  was  not  in 
the  possession  of  those  who  were  entitled  to  the  custody  of  it; 
and  from  Duncan  y.  Scott,  1  Campb.  100,  for  there  the  making 
.  .  V  of 
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of  the  bill  had  been  extorted  by  duress.  The  defendant  gave 
no  notice  that  it  was  his  intention  to  call  upon  the  plaintiff  for 
proof  of  the  consideration ;  it  was  therefore  impossible  that  the 
plaintiff  should  come  prepared  to  prove  it ;  nor  did  he  prove 
any  thing  at  all  tending  to  implicate  the  holder  in  the  miscon- 
duct of  JVilliams. 

Best  Serjt.,  cofitrd,  cited  the  ease  of  Rees  v.  Lord  Headfortj 
2  Campb.  574.,  where  Lord  Ellenborough  held  the  plaintiff  bound 
to  prove  upon  what  consideration  he  came  to  a  bill,  which  had, 
been  obtained  by  fraud  from  the  drawer.     Here  Williams  em- 
bezzles, not  the  moneys  as  is  stated,  but,  so  far  as  appears,  tl>e^ 
bill  itself:  be -may  have,  in  the  first  instance,  taken  it  with  a. 
felonious  intent.  [HeatJi^  J.  referred  to  thecaseof  22^xv.  ^2c^/^5,. 
1  LeoA^i  330.,  where  all  the  Judges  concurred  in  the  propriety 
of  his  direction  to  the  jury,  to  inquire  whether  the  prisoner,  who 
obtained  the  bill  under  pretence  of  discounting  it,  had  done  so 
with  a  preconcerted  design  of  stealing  it ;  but  observed  that  there 
was  no  evidence  of  a  prior  felonious  intent  in  Williams,^    The 
event  proves  the  previous  intent  in  Williams  to  be  the  same  as 
in  Aickles.     But  even  in  the  simple  case  of  loss,  consideration 
must  be  shewn  by  the  holder,  as  in  Lawson  v.  Weston.     In  the 
erases  of  Miller  v.  Race^  and  Grant  v.  Vaughan,  there  was  proof 
that  a  valuable  consideration  had  been  given  by. the  holder,  even. 
in  the    case  of  notes  payable  to  bearer;  but  there  is  no  evi- 
dence of  any  consideration  paid  by  the  holder  for  this  bill.     If 
it  were  in  no  case  necessary  to  shew  consideration,  all  the  bankr^ 
ing-houses  in  London  would  be  converted  into  receptacles  for 
stolen  bills. 

Mansfield,  C.  J.,  in  the  course  of  the  argument,  said,  it 
bad  been  over  and  over  again  ruled  that  consideration  must 
be  shewn. 

Heath,  J.  said  that  the  law  had  been  so  settled  these  150 
years. 

Lawrence,  J.  agreed,  and  cited  Hinton^s  case,  2  Shaw.  235. 

Cur^  adv.  vult. 
Mansfield,  C.  J.  now  declared  the  decision  of  the  Court-  to 
be,  that  wherever  a  defendant  meant  to  avail  himself,  as  a  de- 
fence against  an  action  brought  upon  a  bill  of  exchange,  of  the 
circumstance  that  the  bill  had  been  lost,  or  fraudulently  ob- 
tained, and  that  the  plaintiff  had  no  right  to  the  possession 
tliereofil  it  was  necessary  that  the  defendant  should  distinctly 
give  notice  to  the  phdotiff)  that  he  meant  to  insist  at  the  trial,. 

.  that 


1811. 
Paterson 

V. 

Hardacre. 
[116  1. 


[  117  ] 
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1811.  that  the  plaintifF  should  prove  the  consideration  upon  which  he 
received  the  bill ;  and  no  such  notice  having  been  given  in  this 
case,  the 


Patersok 

Rardaoue.  Rule  most  1)e  discharged . 


.     juhfz,  Barrell  v.  Trussell, 

be^i?*SK)d"**  rilHIS  was  an  action  upon  a  special  agreement.     The  first 

consideratjoD  ^    count  of  the  declaration  stated  a  bill  of  sale  under  seal, 

writtog^to'^y"  whereby -46fto^  in  consideration  of  122/.  195.  Bd.  to  him  in  hand 

the  debt  of  ano-  paid  by  the  plaintifF,  had  granted  and  sold  to  the  plaintiff  cer- 

fbr  any  other  tain  goods  therein  particularized,  as  bdng  in  a  messuage  then  in 

^"AcrontaT  Abhof^  Occupation,  to  hold  the  same  to  the  plaintiff,  his  execu- 

ring  that  J.  A.  tors,  &c«  without  account  to  Abbotj  or  any  other  person,  so  that 

Mie  of*goids*to  iieither  Abbots  his  executors,  &c.  nor  any  other  person  for  him, 

the  piaiDtiff,  in  or  ill  his  name,  any  legal  title,  interest,  or  demand,  of,  in,  or  to 

coiMideratioD  of     .  i  i   .  .  .  iK        \         t* 

a  debt  of  122/.  the  same,  ought  to  claim  at  any  time  thereafter;  but  from  all 
J?'^.  ^to^thT"*  action,  right,  claim,  &c.  should  be  wholly  barred  ♦and  excluded 
plaintifi;  and  by  that  deed,  with  general  warranty ;  it  then  averred  that  the 
tiff  being  about  plaintiff  had  taken  possession,  and  was  about  to  sell  the  goods; 
to  sell  the  goods  atid  in  consideration  that  the  plaintiff,  at  the  defendant's  request, 

msausfactionof  ,,       .  :•       i.         •  i.  •  /.  :i  «     i^ 

his  debt,  the  de-  would  give  up  and  relinquish  possession  of,  and  not  sell  the 
twk*toVa"y  hfm  «^^^  *®  defendant  undertook  to  pay  the  plaintiff  122/.  195.  Grf., 
122^  \9s,  if  he  being  the  amount  of  two  bills  of  exchange,  for  100/.,  and  22/. 
to  sell,  does  not  ^^^*  ^^'i  drawn  by  Abbot  upon  Read^  at  three  months'  date,  and 
?^  r^d^*"*^*  ^^^"g  ^"®  ^^  April  then  next,  (which  bills  had  been  given  for 
ness  that  this  is  the  Consideration  of  the  said  bill  of  sale,)  when  the  same  should 
the'd^'tofaiK^  bccome payable :  that  the  plaintiff,  in  consideration  thereol^  for- 
ther,  so  as  to  bore  to  scD,  but  that  the  defendant,  after  the  bills  became  dae^ 

hnnflr  the  (*ofi#i 

within  the  su-  I'^fused  to  pay  the  plaintiff  the  122/.  195.  6</.,  and  the  plaintiff 
tute  of  frauds.  ^^  foiled  to  receive  any  benefit  from  his  bill  of  sale.  The  second 
L  118  J  count  stated,  that  in  consideration  that  the  plaintifi^  at  the  de- 
fendant's request,  would  relinquish  the  possession  of  certain 
goods,  which  had  been  before  then  granted  and  sold  to  him  by 
Abbot f  by  a  bill  of  sale^  made  in  consideration  of  122/*  195*  6d, 
due  and  owing  by  Abbot  'to  the  plain ti£^  and  which  goods  he 
was  then  about  to  sell  in  satisfaction  of  his  debt,  the  defendant 
undertook  to  pay  him  122/.  195.  Sd.  in  April  then  nexL  He 
then  averred,  that  he  relinquished  possession  of,  and  did  not  sell 
the  goods,  and  averred  a  breach  by  non-paymoit  in  Aprtl.  Hie 
third  obunt  stated^  ^at  in  eonsidbtmtiofa  tiuit  the  plainti^  st  Ae 

defendant's 
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defendant's  revest,  had  relinquished  possession  of  certain  goods       1811. 

before  then  sold  by  Abbot  to  the  plaioiiflf,  by  a  bill  of  sale^  in        *- 

consideration  of  a  debt  of  L22/,  195.  6i.  before  then  due  by     ^^wwix 
Abboi  to  the  plainti£^  and  which  goods  the  plaintiff  had  been    Tauaau. 
about  to  sell  in  satisfaction  of  his  debt,  the  plaintiff  undertook 
to  pay  him  122/.  195.  6d.  on  re(}uest.     Upon  the  trial  of  this 
cause  at  the  Chelmsford  spring  assizes  1811,  before  Heathy  J.,  an 
auctioDeer  was  examined  who  had  received  instructions  from  the 
plaintiff  to  sell  the  goods  in  question,  of  which  the  plaintiff  had     [  119  ] 
taken  possession  uqder  a  bill  of  sale  proved  to  have  been  executed, 
aod  correqx>nding  with  the  allegations  in ^  the  first  count;  and 
this -witness  produced  a  paper,  not  stamped,  nor  signed  by  the 
defendant,  but  which  had  in  his  presence  been  agreed  to  by  the 
defentlant,  who  was  the  landlord  of  the  house  wherein  Alfbot 
lived,  and  the  goods  were;  and  in  which  paper  it  was  stipulated, 
that  if  the  plaintiff  wauld  forbear  to  sell,  the  defendant  would 
paj  him  in  JprU  then  following  the  sum  of  122/.  195.  6d.    The 

.  sale  was  posipoaed,  but  the  defendant  being  implied  to  for  her 
signature  to  the  paper,  refused  to  sign  it.  For  the  defendant  it 
was  objected,  that  the  plaintiff  could  not  recover  in  this  action, 

.  upon  two  grounds,  first,  because  this  was  an  undertaking  to  pi^ 
the  debt  of  anodier,  and  there  was  no  signature  of  the  party. 
to  be  charged,  which  was  necessary  to  satisfy  the  statute  of 
firaods;  secondly,  that  the  terms  of-  the  agreement  having  been 
reduced  to  writing,  required  an  agreement  stamp  to  be  afiSxed, 
before  it  could  be-  given  in  evidence.  Ifeathy  J.  saved  both 
points,  subject  to  which,  the  jury  found  a  verdict  for  the 
plaintiff. 

Shepherd^  Seijt.  in  Easter  term  1811  accordingly  obtained  a 

^rplen^'  to  set  aside  the  verdict  and  enter  a  iionsuit;  against 
which 

,^estf  Seijt  in  this  term  shewed  cause.  He  contended,  first, 
that  this  was  not  a  contract  to  pay  the  debt  of  another,  because 
such  a  contract  to  pay  the  debt  of  another,  as  is  within  the  mefm« 
iqg  of  the  statnt^  was  confined  to  promises  made  without  con- 
^deration.  But  here  was  a  consideration  directly  moving  to  the 
defendant  firom  the  plaintifi^  in  his  forbearance  to  sell  the  goo^ 
at  her  request.  H<?  fponded  himself  upon  Liord  EUpiborougNs 
jndgment  in  Codling  y^  Aubert^  2  Eflstf  i%5.    The  plaintiff's     [  120  ] 

^yi]^  up  the  pQ86es8io9  of  the  ,^ods,,was  such  a  consideration 
as  took  the  case^  as  well  out  of  the  words,  as  out  of  the  meaning 
of  the  statji^tf^  ^]^ ;tffysp^  to  the  m^e»,qljrqmlinsan  ▼.  GiUf 

AttJb. 


Barrell 

V. 
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181  !•       Amb.  380.     Williams  v.  Leper j  S  Burr.  1886.    Read  v.  Nashj  I 
Wils.  304?.  Holditch  v.  JkB/fc,  3  JB5p.  86. 

Shepherd^  in  support  of  his  rule,  contended  that  this  case  was 
Trussell.  within  the  meaning  of  the  statute  of  frauds.  The  circumstance 
of  their  bein;;  a  good  consideration  did  not  take  it  out  of  the 
statute.  The  cases  which  had  been  held  not  to  come  within  the 
statute,  were  cases  where  the  parties  promising  had  for  the  con- 
sideration of  their  promise,  a  benefit  which  they  did  not  before 
possess,  accruing  immediately  and  directly  to  themselves  by  means 
of  that  promise.  But  this  is  similar  to  the  ordinary  case  of  a 
promise  to  pay  the  ^ebt  of  a  third  person  made  in  consideration 
of  the  plaintiff  forbearing  to  sue  the  debtor,  which,  as  it  has 
often  been  held,  js  not  such  a  new  consideration  as  takes  the  case 
out  of  the  statute ;  for  the  debt  from  Abbot  still  remained ;  the 
plaintiff's  right  under  the  bill  of  sale  still  remained;  he  might 
sell  at  any  future  day,  notwithstanding  the  bills  of  exchange  stHl 
remained  as  before.  This  forbearance  to  sell,  gave  no  property, 
right  or  benefit  to  the  defendant;  it  is  not  equivalent  to  a  de- 
livery over  of  the  goods  to  her,  and  is  therefore  distinguishable 
from  Holditch  v.  Mills^  in  which  the  party  promising  made  him- 
self the  principal,  aind  from  Williams  v.  Leper^  in  which  Leper 
acquired  a  benefit  moving  to  himself.  [Heathy  J.  There  was  a 
detriment  moving  to  the  plaintiff,  which  is  a  good  consideration, 
for  in  consequence  of  his  forbearance,  these  goods  were  after- 
wards taken  and  sold  under  an  execution  against  Abbot.'] 
[  121  ]  The  Court  observed,  that  in  all  cases,  to  make  any  promise 

valid,  whether  to  pay  the  debt  of  another,  or  to  do  any  thing  else, 
there  must  be  a  consideration  for  it,  whether  it  be  in  writing  or 
not  in  writing;  to  make  a  promisie  to  pay  the  debt  of  imother 
binding,  it  must  be  in  writing,  as  well  as  made  lipon  good  con- 
sideration (a). 

Cur.  adv.  vtiU. 

Upon  a  subsequent  day  Mansfield^  C.  J.  inspected  the  issue, 
and  adverted  to  the  consideration  for  the  bill  of  sale,  therein 
stated,  viz.  bills  given  by  the  vendor,  which  he  thought  rendered 
the  transaction  unintelligible.  The  second  count  was  that  which 
gave  the  transaction  the  aspect  most  nearly  approaching  to  a 
mortgage,  but  none  of  them  clearly  shewed  it. 

Upon  this  day  he  delivered  the  opinion  of  the  Court.  The 
bill  of  sale,  as  stated  in  the  declaration,  is  absdlute,  with  no  re- 

ference 
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ference  to  any  agreement  for  redemption :  it  is  to  be  without  any 
flccoant  to  be  rendered  by  the  purchaser :  it  ought  not  therefore 
to  be  considered  as  a  pledge^  because  if  it  were  a  pledge,  the 
sorplus  money,  if  any  were  produced  by  the  sale  above  the  122/. 
19;.,  must  be  returned.  '  But  the  party  in  possession  of  this  bill 
of  sale  being  about  to  sell,  and  the  bill  of  sale  containing  no 
other  reference  to  any  debt  oi  Abbot  to  the  plaintiff,  except  men- 
tion of  those  bills,  nor  any  thing  appearing  on  the  declaratioii  to 
shew  that  the  plaintiff  is  suing  on  a  promise  for  the  debt  of  an- 
other, what  is  this  but  the  case  of  a  man,  who  having  the  abso- 
lute uncontrolled  power  of  selling  goods,  refrains  upon  the  re- 
quest of  another.    This  is  not  then  a  promise  to  pay  the  debt  of 
another.    It  may  be,  that  the  defendant  did  not  go  into  evidence 
of  the  whole  case,  and  that  she  might  have  proved  that  the  bill 
of  sale  was  intended  merely  as  a  mortgage^  but  the  parties  have 
not  done  that:  and  therefore  the  argument  on  the  statute  of 
frauds  does  not  at  all  arise ;  for  upon  this  declaration  and  the 
imperfect  evidence  given  at  the  trial,  and  now  before  the  Ck)urt, 
there  is  nothing  to  shew  it  is  an  undertaking  to  pay  the  debt  of 
another. 

Rule  discharged* 


121 

1811. 
Bahre^ 

V. 

Trussell. 


[  122  ] 


PROMOTIONS. 

In  this  t^rm  Mr.  Seijt.  PechDcU  received  the  permission  of 
the  Prince  R^;ent  to  bear  the  name  ofBlossetj  being  the  name 
of  his  maternal  grand&ther. 

On  the  27th  day  of  September j  1810,  died  John  Williams^  Esq., 
S^eant  at  Law ;  a  gentieman  whose  deep  and  extensive  kam- 
uig,  laborious  research,  acute  reasoning,  sound  judgment,  and 
^vc  zeal  for  the  interests  of  his  clients,  had  deservedly  obtain- 
ed ibr  him  a  very  high  reputation  in  his  profession. 
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CASTES 


18II. 


AftGUED  AND  DETERMINED^ 


IM  TUB' 


COURTS  QF  COMMON  PLEAS, 


idKD 


EXCHEQUER-CHAMBER, 


IN 


Micliaelmas  Term^ 

In  tbe  Fifty-second  Year  of  the  Reign  of  Oeorge  III- 


Abo.  8th. 

Tbe  owners  of 
a  ship's  c&Tfp 
are  liable  to 
coDtributioD, 
for  ship's 
slores  necessa- 
rily thrown 
OTerboard,  after 
a  ressel  was 
captured,  and 
whfle  she  was 
in  the  hands  of 
an  enemy. 

Tbe  accident 
of  an  owner 
haying  effected 
an  insurance, 
does  not  affect 
his  right  to  re- 
cover general 
aTerage. 

[  *  124  ] 


Price  and  Others  t;..  Noble  and  Another* 

J  SSUMPSIT.  The  declaration  stated,  that  in  consideratiou 
that  the  plain ti£,  at  the  seqnest  df  the  defendants,  had  takea 
on  board  of  their  ship,  called  Hie  Brothers,  at  BaiiOf  certain  goods 
of  the  defendants,  to  be  conveyed  in  and  on  board  of  that  ship 
on  a  voyage  from  Bdhia  to  Maltaf  the  defendant  undertook  to 
contribute  and  pay  their  just  share  in  respect  of  the  said  goods, 
'of  any  average  loss  that  might  arise  or  happen  to  die  ship  or  her 
tackle^  apparel,  or  furniture^  during  the  voyage ;  and  the  plain- 
tiifi  averred  Oiat  an  average  loss  arose  and  happened  to  the  said 
ship,  her  tadde,  apparel,*  and  furniture,  at  London^  &c.,  and  that 
the  defendants'*  share  of  the  said  average  in  respect  of  the  said 
goods,  amounted  to  700/.,  whereof  the  defendant  had  notice. 
Another  count  stated,  that  the  defendants  were  indebted  to  the 
plaintiffi  in  700/.,  for  average,  before  that  time  due  from  the  de- 
fendants to  the  plaintiffi,  for  and  in  respect  of  certain  goods,  be- 
fore that  time  carried  loid  conveyed  m  and  on  board  of  a  certain 
ship  of  the  plaintiffi,  in  a  certain  other  voyage  from  Bahia  to 
Malta,  at  the  request  of  the  defenduits,  during  which  voyage  a 
certain  general  average  arose  and  happened  to  the  plainti£fs  ship 
at  London.    Upon  the  trial  of  this  cau8«  at  Guildhall,  at  the 

'    sitMngft 
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fkti&gi  after  haC  Trh^  tam^  before  Mamfiddj  C.  X»  it  wat  1811. 
profed  that  the  ship  BrOtkerSj  which  was  the  prc^r^  of  the 
plaintiffi,  with  a  cargo  of  sugar,  tobacco,  and  hides  od  board,  the 
pnpaty  of  the  defisndants,  bound  from  Baiia  to  Oibraltar  or  N< 
Makih  ^^  on  her  voyage,  taken  by  a  French  privateer,  which 
took  out  of  her  the  captain  and  crew,  except  the  mate  and  two 
of  her  men,  and  put  on  board  her  a  French  prize-master  and  part 
of  the  privateer's  crew,  who  shaped  their  course  far  the  port  of 
Mmeilles;  and  a  storm  arising,  they  threw  overboard,  for  the 
aeoessary  preservation  of  the  ship,  and  with  the  assistance  and 
spprob|tioa  of  the  mate,  whom  they  called  to  their  aid  in  n»* 
▼igiting  the  vessel,  the  guns,  two  anchors,  two  cables,  and  other 
stores  from  the  middle  dedu  On  the  following  day  the  sh^  was 
fe*takeB  by  the  mate,  with  the  assistance  of  some  Saltans  kt  the 
J^enehman*B  service,  and  was  carried  into  GibraUar.  The  juiy, 
nder  the  direction  of  Mamfield^  C.  J.  found  a  verdict  for  the 
pUnCilB,  subject  to  the  question,  whether,  under  the  circmn- 
ttnces,  he  was  entitled  to  recover. 

On  this  day  Shepherd^  SerjU  moved  to  set  aside  the  ver^ot 
sod  eater  a  nonsuit,' upon  the  ground  that  the  throwing  over-     [  125  ] 
board  the  guns  and  stores  while  the  vessel  was  in  the  enemy's 
poneasion,  constituted  a  loss  for  which  the  underwriters  were 
lisbloi  but  the  owners  of  the  cargo  were  not.    As  soon  as  the 
*lup  was  taken^  there  was  a  total  loss ;  upon  the  re-capture,  the 
tnderwriters  ceased  to  be  liable  for  a  total  loss,  but  continued 
liible  for  a  partial  loss.    They  were  liable  for  all  the  diminution 
<'f  ntloe  which  happened  to  the  ship  while  she  was  in  the  custody 
of  the  enemy,  and  they  being  liable  to  the  master,  he  could  not 
ittort  to  the  freighters  for  contribution.    Besides,  it  was  not 
s  damage  within  the  true  meaning  of  a  general  average.    Every 
person  who  puts  goods  on  board  a  ship,  tacitly  contracts  to  in- 
trust their  safety  to  the  discretion  of  the  master  <tf  the  ship^  and 
lo  abide  by  his  judgment  of  the  necessity  of  aacrifidng  a  part  of  • 
the  ship  or  caiigo  for  the  preservation  of  the  rest,  and,  in  case  of 
iuch  necessity,  to  ocmtribute  accordingly :  bat  the  sacrifice  in 
this  case  made  is  not  dictated  by  the  master  and  mariners  of  the 
ship,  but  by  strangers,  to  whom  the  reepeddve  owners  of  ship 
catjgo  Imve  never  delegated  the  like  discretion^    It  is  by  no 
dear,  diat  if  the  Brkish  mariners  bad  retained  the  man- 
agament  of  the  vessel,  these  articles  would  have  beea  throws 
•iwboaid';  addif  goods  are  Arowa  overboard  by  a  gross  error, 
flttdwlm  the  aactificewas  wiioUjr  annfOsaary  for  ^Mjrpurposa 

3  of 
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181/.       of  the  ship's  preservation^^  the  owner  of  the  sacrificed  goods  can-r 
not  recover  contribution^  but  must  seek  his  remedy  against  those 
^,  who  occasioned  his  loss. 

Noble.  Mansfield^  C.  J.      What  has  been  urged  respecting  the 

underwriters  can  make  no  difference  in  the  liability  of  the  de- 
fendants. The  question^  then,  merely  is,  whether  a  part  of  the 
goods  being  thrown  over  for  ^e  benefit  of  the  proprietors  of  the 
residue,  the  owners  of  the  part  that  is  lost,  shall  not  have  con-. 

[  126  J  tribution  against  them.  Whatever  the  law  might  be  in  a  case 
where  there  was  any  evidence  that  the  goods  were  grossly  and 
ignorantly  thrown  over,  that  is  not  this  case ;  for,  looking  on  the 
testimony  of  the  mate,  I  see,  that  this  expression  was,  <*  JVe  me% 
with  bad  weather,  and  were  obliged  to  throw  these  articles  over«^ 
board.  It  was  necessary  to  do  it.  /  should  not  have  thrown  the 
stores  overboard  if  /  could  have  got  at  the  cargo.  It  was  neces- 
sary to  the  preserving  our  lives."  So  it  seems,  that  the  French 
had  so  much  better  an  opinion  of  the  judgment  of  the  mate^ 
than  of  their  own,  that  they  consulted  him,  and  intrusted  him 
with  the  navigation,  and  the  stores  seem  to  have  been  thrown 
over  by  his  own  individual  direction.  I  think^  therefore^  that 
the  verdict  is  right. 

Heath,  J.  The  property  was  not  altered  by  the  capture;, 
there  was  a  spes  recuperandij  and  the  property  still  remained  ia 
the  former  owners,  as  no  condemnation  had  taken  place.  The 
law  of  average  and  contribution  had  existed  for  ages  before  the 
practice  of  insurance  was  known. 

Rule  refused.    > 


M».9tb.  Smith  and  Others  v.  Scott. 

sioMd  bywi-     HPHIS  was  an  action  upon  a  policy  of  insurance  upon  the 

other  ship  run-    -*    ships  Helena  and  Merlin^  at  and  from  the  bay  of  Honduras 

sWp  iMured,      to  their  port  or  ports  of  discharge  in  Great  Britain^  and  a  loss 

il^r^D^fJ^a  ^^  averred  to  have  happened  to  the  Helena  by  the  circum-^ 

loss  by  perils^    Stance,  that  while  she  was  proceeding  on  her  voyage,  a  certain 

*  **^        other  ship  on  the  high  seas,  by  and  through  the  force  of  the 

winds  and  waves,  was  carried  and  sailed  against  the  HelenOf 

without  any  neglect  or  de&ult  of  the  persons  on  board  the 

Helena^  and  the  Helena  became  lost  and  stranded  by  the  perils 

[  127  ]      of  the  seas.    Upon  the  trial  of  ^e  cause,  at  the  London  sittings 

after  Trit^y  term  1811,  before  Mansfield^  C.  J.,  the  .evidence 

I  was. 
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^wasjithat  a  ship  named  the  Margaret  ran  foul  of  the  Helena  by        1811. 

the  grossest  neglect ;  for  when,  upon  the  shock  being  given, 

some  of  the  Heleiu^s  crew  went  on  board  the  Margaret,  they         *^" 

found  only  one  man  on  the  deck,,  and  he  was  asleep.    Here-  .     Sq^tt. 

upon  it  was  objected  by  the  counsel  for  the  defendant,  that  the 

occaaion  of  the  injury  was  not  the  perils  of  the  seas,  but  the 

.gross  negligence  of  the  crew  of  the  Margaret,  and  that  this  was 

a  fitt^l  variance  from  the  loss .  averred.     The  jury,  however, 

Ibaod  a  verdict  for  the  plaintiff,  subject  to  this  point,  which 

tbe  Chief  Justice  reserved. 

.    Accordingly,  Lens,  Seijt,  on  this  day  moved  for  a  rule  nisi 

to  set  aside  the  verdict  and  «nter  a  nonsuit,  adding^  that  the 

plaintiff  had  his  remedy  against  the  owners  of  the  Margaret. 

Mansfield,  C.  J.     I  do  not  know  how  to  make  this  out  not 
to  be  a  peril  of  the  sea.     What  drove  the  Margaret  against  the 
Helena  ?    the  sea !    What  was  the  cause  that  the  crew  of  the 
Ibrgaret  did  not  prevent,  her  from  running  against  the  other, 
their  gross  and  culpable  negligence  ?  but  still  the  sea  did  the 
Qiscliief.     It  is  reasonable  enough   that  the  plaintiffs  should 
permit  the  defendant  to  use  their  names  as  plaintiffs  against  the 
owners  or  crew  of  tlie  Margaretf  so  as  to  recover  whatever  the 
plamtiffs  would  be  entitled  to  as  against  the  Margaret,  and  to 
apply  it  in  diminution  of  their  loss ;  but  it  would  lead  to  end- 
less discussion,  if  it  were  required  that  no  cause  except  the 
cause  of  loss  alleged  in  the  declaration. should  be  conducive  to 
the  loss. 

Heath,  J.    If  this  doctrine  were  to  prevail,  it  might  go 
still  further,  ^nd  it  might  be  contended,  that  if  a  master  con-      [  128  ] 
docts  the  ship  so  unskilfully  as  to  run  it  on  a  rock,  that  is  not  a 
peril  of  the  sea,  but  a  peril  of  the  unskilfiilness  of  the  master. 

Rule  refused. 


Richardson  v.  Langridge. 


Abo.  9. 


n^RESPASS  for  breaking  and  entering  a  stable  of  the  plain-      if  an  agree- 
-■"    tifl^  and  breaking  to  pieces  the  doors  and  locks,  and  tear-  "^^^  ™^*' 
mg  down,  damaging,  and  desti^oying  the  bins,   troughs,  and  muestolong 
inangers  of  the  plaintiff,  and  locking  up  the  stable,  and  ex-  nkt!^JS^^ 
pdling  the  defendant  from    his    possession.    The   defendant  »c^"»  *  «"»- 

pcnsation,  ac- 
cnunf^de  d}e  in  diem,  and  not  referable  to  a  year,  or  any  aliquot  part  of  a  year,  it  does  not  create 
» M  holding  Iromy^ar  to  year,  but  a  tenancy  at  will,  strictly  so  called. 

And  though  the  tenant  has  expended  mon^  on  the  inprovement  of  the  premises,  that  does  not 
^ve  him  a  tentf  to  hold  untn  he  is  hidemiii6ed.  - 

pleaded. 
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1911.       fimdM,  fifi^  iu>t  guiity;  seeonffly^  that,  JS.  Oicsjl^^   bdag 
•eised  m  fee  of  tlie  ptenmei  fagr  indenture  demised  totfae  dek 


RlOUlMDSON 


tr. 


feadant,  amoDg  other  things  the  stable^  for  a  term  of  Si  yean 
iJOmLwn.  yet  tmexpised,  by  virtue  whereof  the  defendant  ^enteeed  and 
was  poBsened,  and  by  reeflon  of  sudi  pottoadieii  justified  die 
acts  eOmplained  of  in  the  deelaMitfon.  The  plaintiff  coofesring 
the  asisfai'of  €rosdeg^  and  Ae  lease  to  the  defendant,  oreplicilt 
that  the  defendant  afterwards,  and  daring  thesaid  term  of  21 
yean,  demised  to  the  {daintifP  the  said  stable  with  the  appoi^ 
tenances,  to  hold  to  the  plaintiff  during  a  certain  term,  that  is  to 
say,  fer  so  long  e  iSkne'as  they,  the  plainttf  and  the  defendant, 
Aould  respeetirdy  please^  the  phnntiff  rendeifag  to  the  de- 
fendaat  a  -certain  corapeilsatien  between  them  in  that  bdwdf 
'^recd  «ipen  fer  the  same,  by  virtue  of  which  demise  the  plain- 
tiff entered  and  was  possessed,  until  the  defendant  afterwards 
asid  dming  the  eonUnuamce  ef  the  taid  termj  nnd  mterest  €f  &e 
{dainptiff  therein  of  his  own  wrong  oommitted  the  said  several 
trespasses.  The  defendant  apprehending  that  the  demise  laid 
in  the  plea  was  deseriptive  of  a  holding  from  year  to  year,  in- 
[  1S9  ]  stead  of  rgoirong  that  he  had  determined  his  will,  rgoined, 
^t  he^diflit^  <femt5^  the  said  stiAdetothe  plaintiff  in  manner 
and  ferra  as  the  plaintiff  had^  allied,  and  tendered  issue  therecHS, 
in  which  the  plaintiff  joined.  Upon  the  trial  of  this  cause,  at 
the  iMaidUene  4somm&[  assises  rail,  before  Lord  EUertborougk^ 
C  J.,  the  ^denoe  was,  that  the  defendant  liaving  tsiken  a  lease 
of  a  dose  of  land,  and  built  a  shed  therein,  in  August  18M, 
let  the  same  by  parol  to  the  pldntjff,  who  was  a  carrier,  upoa 
an  agreement  made  without  any  reference  to  time,  Afat  llie 
ipftaintiffshoidd  convert  it  into  a  stable,  and  that  the  defendant 
should^havcaU  fiiedttng'madeby  the  plaintiff's  horses.  Thepdain- 
^iffy  after' having  for  some  time  occupied  it  in  its  original  state, 
laid  out  about  six  pounds  *in-puttingmp^a  rock  and  manger,  and 
converting  the  building  to  a  stable :  about  the  end  of  the  follow- 
ing  April  the  dden&ot  iraquested  him  to  leave  the  premises, 
and  upon  his  refusing  to  do  it  till  he  could  suit  himself  el»^ 
where,  the  defendant,  in  the  plaintiff's  absence,  and  withont 
having  given  him  any  written  notice  to  quit,  forced  open  the 
door,  took  down  the  rack  and  manger,  and  carried  it  out  of 
the  stable,  and  took  and  used  the  manure  which  had  been  made 
upon  the  premises  during  the  plaintiff's  occupation  of  them, 
and  which  was. of  considerable  value.    The  defendantfs  counsel 

ootttended,  Aat  die  evidence  proved  a  strict  tenant  at  will, 

(which, 
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(which,  though  k  mude  good  the  defendant's  CMe,  the  pUdntiff       i^tl. 
bf  his  i^eplicatkm  himself  alleged,  and  the  defendant  by  hb  re* 
joinder  denied,)  i&nd  that  therefiM*e  the  defendant  was  entitled  ^^ 

at  any  time  to  determine  his  will,  and  to  enter  upon  the  pre*  LAmmiu^ 
miaes  and  resnme  the  possession  when  he  pleased,  without  any 
notice  to  qnit  The  counsel  for  the  plaintiff  contended  tfaj^ 
this  must  be  «  yearly  holding,  or  that  at  all  erents  the  de^ 
feodant,  having  put  the  plaintiff  into  possession,  and  suficored 
Inm  to  contract  an  expense,  by  erecting  a  rack  aad  manger, 
CDold  not  coontermand  the  permission  at  his  pleasure;  opoft 
the  same  pHnclple  on  which,  in  the  case  of  Jfini^r  v.  BnxJ^  [  ISO  ] 
mdlj  8  Eatt^  SOSif  it  was  hdd,  that  a  licence  oace  execoted,  if 
it  be  to  a  thing  whereby  the  party  incurs  esqiense^  cannot  be  re- 
voked, unless  the  grantor  tenders  to  the  grantee  all  the  expense 
which  he  has  incurred  in  executing  the  licence.  Lord  J^Uet^ 
bortmgkf  C.  J.  tholight  Aat  the  demise  being,  so  long  as  each 
par^  should  respectivdy  please,  warranted  the  defendant  in 
potting  an  end  to  the  holding  when  he  pleased,  and  in  evicting 
the  teiiant  without  any  notice :  whereupon  the  plaintifl^  either 
not  adverting  to  the  tertns  of  his  issue,  or  probably  fearing  that 
though  he  had  literally  proved  his  issuer  and  was  entitled  to  a 
iretdict  thereon,  the  defendant  would  be  entitled  to  judgment 
nan  dfsiante  veredicto^  submitted  to  a  nonsuit* 

Best,  d^t.,  on  this  day  moved  for  a  rule  nisi  to  set  aside  the 
nonsoit  and  have  a  new  trial.  He  first  contended  that  there 
was  at  this  day  no  such  estate  possible  in  law  as  a  strict  tenancy 
at  w31;  where  no  longer  term  was  defined,  all  was  tenancy 
Shorn  year  to  year.  At  all  events  the  taking  of  the  dung  was 
equivalent  to  an  acceptance  of  rent;  and  after  an  acceptance <of 
rent,  a  halF-year's  notice  to  quit  was  necessary.  Doe  ex  4em. 
Kkore  V.  Pdrier,  S  T.  R.  16.  Lord  Kenyariy  C  J.  says,  *<  The 
fnumcy  fitmi  year  to  year  succeeded  to  the  <dd  tenancy  at  wifl, 
which  was  attended  with  many  inconveniences.  And  in  order 
to  obviate  them  the  Courts  very  early  nused  an  implied  con- 
tract for  a  yctfu*,  and  added  that  the  tenant  could  not  be  re- 
moved at  die  end  of  the  year,  without  receiving  six  months' 
previous  notice.''  Hight,  on  the  Demise  of  Cutting,  v.  Darhff 
I  T.B.  16S^  BuUetr  J.  "  The  reason  is  (of  the  rule  of  law, 
which  constraet  what  was  formerly  a  tenancy  at  will  of  lands 
into  a  tenancy  jfrom  year  lo  year,)  «  that  the  agreement  is  a  let- 
ting for  a  year  at  an  annual  rent:  then  if  the  parties  consent 

to 
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1811.       to  go  on  after  that  time,  it  is  a  letting  from  year  to  year.**   And 

J.  Again,  ^  the  *  moment  the  year  began,  the  defendant  bad  a  right 

V.  to  hold  to  the  end  of  that  year;  therefore 'there  should  have 

Lakgudge.   be^  half  ^  year's  notice  to  quit  before  the  end  of  the  term/* 

^  ''He  abo  refeired  to  the  case  of  Winter  ▼.  BrockwMj  and  niged 

that  at  least,  the  tenant  having  erected  the  rack  and  roang^  at 

a  considerable  expense,  was  entitled  to  a  term  long  enough  to 

indemnify  him. 

Mansfield,  C.  J.  That  case  has  not  the  slightest  resem- 
blance to  the  present  case.  Yon  must  find  some  act  of  parliament, 
or  some  decision  of  the  Courts,  that  two  persons  cannot  agree 
to  make  a  tenancy  at  wiU.  But  it  is  a  maxim,  that  modus  et 
conoentio  vincimt  legem.  Have  you  any  case  where  the  Courts 
have  declared  that  there  must  be  a  tenancy  from  year  to  year, 
the  parties  having  expressly  agreed  that  the  holding  shall  be  so 
long  as  both  parties  please?  and  of  that  there  is  evidence  here: 
you  say  that  Lord  EUenborough  was  of  opinion  that  the  evi- 
dence did  not  prove  a  tenancy  for  a  year:  the  nonsuit  then 
must  have  proceeded  on  the  ground  that  there  was  such  an 
agreement  as  the  plaintiff  has  himself  stated.  Here  you  q)eak, 
all  along^  of  an  indefinite  agreement  If  there  were  a  general 
letting  at  a  yearly  rent ;  though  payable  half-yearly,  or  quar- 
terly, and  though  nothing  were  said  about  the  duration  of  the 
term,  it  is  an  implied  letting  from  year  to  year.  But  if  two 
parties  agree  that  the  one  sh^  let,  and  the  other  shall  hold,  so 
long  as  both  parties  please,  that  is  a  holding  at  will,  and  there 
is  nothing  to  hinder  parties  from  making  such  an  agreement. 

Heath,  J.  I  am  of  the  same  opinion.  It  is  said  that  an 
indefinite  hiring  of  a  servant  is  an  hiring  for  a  year,  but  those 
cases  do  not  apply.  That  presumption  is  founded  upon  the  uni- 
[  132  ]  versal  custom  of  hiring  servants  at  statute  fairs,  which  is  usually 
for  a  year  (a).  There  is  no  custom  that  if  a  man  lets  premises 
to  another  he  shall  let  them  for  a  year. 
*   Chambre,  J.  denied  the  proposition,  that  at  this  day  there 

U)  By  Stat.  5  SSz.  e.  4.  j.  3.  <<  No  person  shall  be  retained  or  hired  to 
work  for  any  less  time  than  a  year,"  in  any  one  of  thirty  trades  therem  men- 
tioned; and  by  j.  7.,  the  persons  therein  described,  being  nearly  ail  who  are 
not  either  independent,  or  already  employed  in  trade,  are  compellable  to  be 
retained  to  serve  in  husbandry  by  the  year :  probably  the  practice,  which  is 
welUfounded  in  physical  causes,  depending  on  the  revoltttion  of  seasons,  was 
current  long  before  this  statute. 

is 
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if  00 such  thing  as  a  tenancy  at  will:  the  taking  of  the  dung        1811. 

bjr  the  landlord  gare  the  tenant   no  term  i^  the  premises.        

8vety  the  dtstinctioh  has  been  a  thousand  times  taken :  a  mere  cuardsok 
fftmnl  letting  is  a. letting  at  will :  if  the  lessor  accepts  yearly  LAngrioge. 
itot,  or  rent  measured  by  any  aliquot  part  of  a  year,  the 
Courts  have  said^  that  is  evidence  of  a  taking  for  a  year.  That 
ii  the  old  law,  and  I  know  not  how  it  has  ever  come  to  be 
dunged*  The  Courts  have  a  great  inclination  to  make  every 
tflttogr  a  b<^ng  from  year  to  year,  if  they  can  find  any  foun- 
iktion  for  il,  but  in  this  case  there  is  none  such. 

The  Court  refused  the  rule. 


Warino  v.  Bowles. 


Nov.  9. 


ITAVGHANf  .SeT]t.  moved  to  enter  up  judgment  upon,  an  .^  if  the  attest- 

Old  warrant  of  attorney  without  produang  an  affidavit  not  be  found  to 

made  by  the  attesting  witness  of  the  execution  thereof,  upon  ^'^et!^^'^'' 

nalkgation  that  diligent  inquiry  bad  been  made  for  the  wit-  tionofawar- 

oeK,  and  that  he  could  not  be  found.  «  The  Court  held  that  it  ^f^!!^^' 

^Id  be  niore  satisfactory  if  the  plaintiflTs  affidavit  had  de-  r'*»>«»  «»«* 

*cm)ea  the  particular  search  that  had  been  made  for  the  wit-  for  by  affidavit 

»«^  and  where  he  bad  been  last  seen  or  known  to  reside^  and  ^J^  ^^  ^. 

vhen  be  was  last  heard  of,  and  what  endeavours  had  been  mad^  <n'5  lecondaiy 

to  find  him;  imd  for  want  of  such  particularity,  they  for  the  r  «i33  1 
ptwent 

Refused  the  rule. 
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'TROVER,  and  after  verdict  for  the  plaintiff,  subject  to  a  ^'J^^^^'^ 

dednetion  for  certain   charges  to  be  ascertained  out  of  partKnmeroe 

Com,  Shepherd,  Seijt.  in  Trinity  term  last  obtained  a  rule  nisi  ^^^^^ 

to  nSet  It  to  die  prothonotary  to  ascertain  the.  amount  of  the  by  his  partoen 

Mght  of  the  goods  for  which  the  action  was  brought,  and  that  x^i^^^  «hich 

wk  amount  miirht  be  deducted  from  the  amount  dt  the  verdict.  7^"^",?°*^  ^. 

ills  affidavits  stated  that  Cassilis  and  Co.  shipped  the  cargo,  the  good«  on 

which  was  cons^ed  to  Bobertson  and  StHn^  who  were  partners  gSghtTp^gw 

fiPaterum^  from  Pciermo.  on  board  a  vessel  the  sole  property  the  goocb  and 

'  »      •       .^    the  freight  of 

•*  them  together,  imleM  the  freight  be  exprened  to  be  excelled. 

Vol.  IV.  H  of 
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1811.        o{ Painson;  Robertson  and  Stein^  in  order  to  raise  money,  a» 
— ""~        well  for  PatersQn's  use  as  for  their  own,  pledged  the  cargo  to 
^^  the  plaintifis,  and  indorsed  the  bill  of  lading  to  them.    Pater^ 

Milne.  son  ratified  their  act.  Paterson  and  Co*  afterwards  became 
bankrupts,  and  Paterson  indorsed  another  bill  of  lading  to  the 
defendants,  who  were  the  sequestrators  of  his  own  estate^  and 
the  master  delivered  the  cargo  to  them  without  paying  freight. 
The  verdict  comprised  the  whole  value  of  the  cargo  without 
any  deiluction  for  freight.  Shephei'd  contended  thitt  as  Pater' 
son  would  have  been  entitled  to  withhold  delivery  of  the  cargo, 
till  he  had  received  his  freight,  and  was  still  entitled  to  his 
T  iSi  2  freight  in  account  as  against  Robertson  and  Stein^  his  seques- 
trators had  a  right  to  deduct  the  amount  out  of  the  value  of  the 
cargo. 

Blossetj  Serjt.  in  the  last  term  and  this,  shewed  cause  against 
the  rule.  He  agreed,  that  in  trover  the  plaintifis  were  entitled 
to  recover  only  the  value  of  the  goods,  tak^n  in  such  state  as 
the  defendant  had  obtained  them,  and  that  if  they  had  not 
been  obtained  without  paying  freight,  the  defendants  would 
have  been  entitled  to  a  deduction  of  the  freight  as  well  as  of 
the  other  charges  which  they  had  paid ;  but  that  as  the  ^ 
defendants  had  actually  paid  no  freight,  they  had  no  right  to 
that  deduction. 

Shepherd^  contra.  The  bill  of  lading  is  deliverable  to  the 
consignees,  he  or  they  paying  freight.  Robertson  and  Stein 
could  not  have  taken  the  goods  out  of  the  vessel  without  paying 
freight,  if  insisted  on.  That  charge  appears  on  the  fece  of  the 
bill  of  lading,  so  that  the  pawnee  had  notice,  and  took  it  sub- 
ject thereto.  The  indorsement  purports  only  to  convey  to  the 
plaintiffs  the  right  to  the  goods  subject  to  payment  of  freight, 
and  it  is  a  common  practice  to  pledge  the  goods  to  one  person, 
and  the  freight  to  another. 

Per  Curiam.  There  would  be  weight  in  the  argument,  if 
the  ship  had  belonged  to  any  other  person :  but  the  ship,  as 
well  as  the  cargo,  being  Paterson^  own,  the  freight  was  in  his 
power  to  pledge,  and  he  must  be  taken  to  have  pledged  the 

freight  along  with  the  cargo. 

Bule  discharged. 


Hoaa 
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Hogg  v.  Graham.  x^,  12, 

OHEPHERDy  Seijt*  moved  that  the  prothonotary  might  re-     Upon  the 
▼iew  his  taxation  of  costs  in  this  case.    The  action  was  for  ^mmpthwd 
goods  sold  and  delivered,  and  work  and  labour,  against  the  de-  P^*.  <»Mm. 
fendant  as  administrator,  who  pleaded  non  assumpsit,  and  plene  piaiotiir joined 
administravit.    The  plaintiiF  joined  both  issues,  without  adding  JUJUJl^^^  p„ 
a  prayer  for  judgment  of  assets  qtmndo  acciderint.    The  cause  jadgment  of 
being  referred,  with  th^  usual  stipulation  that  the  costs  of  the  T^e  finru^e 
cause  should  abide  the  event,  the  arbitrator  awarded  a  verdict  being  found  for 

,  ■         -        the  plamti^ 

on  the  first  issue  for  the  plaintiff,  and  on  the  second  for  the  de-  and  the  ieoond 
fendant.     The  prothonotary  had  taxed  costs  for  the  plaintiff  on  ^Jt^^J'he  d^' 
the  first  issue,  and  for  the  defendant  upon  the  second.  Shepherd  fendant  it  enti- 
contended,  that  the  second  issue,  being  a  full  bar  to  the  whole  pottea  and 
action,  the  defendant  was  entitled  to  full  costs  of  the  action,  s*"*™"  «>»*^ 
deducting  only  such  costs  as  he  had  incurred  in  prosecuting  his 
plea  of  non  assumpsit,  on  which  he  had  failed ;  but  that  the 
plaintiff  was  by  no  means  entitled  to  recover  any  costs.     Cock* 
son  T.  Drinkwater,    2  Tidd  Pr.  967.  Sth  edit,  cited  in  Hindsley 
V.  Russell,  12  E.  232.     The  latter  case  is  distinct  from  this,  be- 
cause there  was  a  prayer  of  judgment  of  assets  quando  acciderint, 
ao  that  the  issue  found  for  the  defendant  on  the  plene  admini' 
siravit,  was  no  bar  to  that  action. 

Onskm,  Seijt.  shewed  cause  in  the  first  instance^  against  this 
rule.  The  drfendant  having  pleaded  non  assumpsit,  the  plain- 
tiff was  compelled  to  go  to  trial  upon  that  issue,  and  having 
succeeded  thereon,  is  entitled  to  his  costs  thereofl  The  plea  of 
non  assumpsit  was  wholly  unnecessary  to  the  defence,  which 
might  have  rested  with  sufficient  security  on  the  complete  ad-  [  1 36  J 
ministration  of  the  funds. 

The  Court  compared  this  to  the  ordinary  case  of  trespass, 

where  upon  not  guilty  pleaded,  and  also  a  justification,  if  the 

latter  is  found  for  the  defendant,  he  is  entitled  to  his  general 

costs,  and  held,  that  the  defendant  in  this  case  was  also  entitled 

to  the  postea,  and  to  his  general  costs. 

Rule  absolute. 


H  2  Gbat 
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1811. 

j^^  Gray  and  Another  v.  Lloyd. 

It  is  illegal     HPHIS  was  an  action  upon  one  of  several  policies  of  assurance^ 
manXctures,  eflfected  on  the  17th  of  October  1810,  at  and  from  the  Cape 

^e  produce  of  qfGood  Hope  to  the  island  of  France j  or  the  island  of  Bodrigue, 
thticSn  qf  ,  and  bacjk  to  the  Cape  of  Good  Hope,  should  the  expedition  not 
a^pontp^e  succeed  so  as  to  land  her  cargo,  upon  the  ship  called  the  Maria 
Eattward  in  his  or  Alesatider,  and  goods,  valued,  (so  Car  as  regarded  this  policy,) 
tenioaf  ii£^*  ^  1200/.,  beginning  the  adventure  upon  the  goods  from  the 
^^^'n*  ^' '''  ^^^^'^K  thereof  on  board  fr&n  the  Cape  of  Good  Hope,  or 
tbeoperatkNior  where  they  might  be.  The  plaintiff  averred  a  loss  by  hostile 
!^yff^f>  capture  in  the  course  of  the  voyage.  Upon  the  trial  of  this 
order  IB  eouB-  cause  at  GtdldhaU,  at  the  sittings  after  £05/^  term  1811,  be- 
^^iS09,or  ^^6  Mansfield,  C.  J.,  the  subscription,  interest,  loading,  and 
jrt  Octokr        capture,  were  proved;  and  a  licence  from  the  British  governor 

of  the  Cape  rf  Good  Hope,  reciting  that  the  governor  deemed 
it  h^hly  expedient  that  every  possible  assistance,  succour,  and 
comfort  should  be  fortliwith  afforded  to  the  troops  of  his  majesty 
and  the  East  India  Company  there  employed  on  a  particular 
.  service,  and  authorizing  the  schooner  Alexander  to  proceed  to 
the  islands  oiBodrigue  and  Bourbon,  or  such  of  them  as  might 
r  137  1  ^®  actually  at  the  time  in  the  possession  of  the  forces  aforesaid^ 
with  a  cargo  of  spirits^  wines,  and  porter,  oilmen's  and  grocer's 
stores,  hosiery,  haberdashery,  hats,  boots,  shoes,  cloth^ 
earthen  and  glass  wares ;  and  after  delivering  the  same  at  the 
island  or  islands,  to  return  with  a  cargo  of  such  articles  fcH: 
colonial  consumption  as  the  then  British  government  of  those 
islands  would  permit,  and  which  should  not  interfere  with  the 
articles  then  already  imported  or  intended  to  be  imported  by 
the  East  India  Company.  An  agent  of  that  Company  resident 
at  the  Cape  qfGood  Hope,  by  writing  on  the  same  instrument,  . 
on  behalf  of  the  Company,  ticensed  the  Alexander  "  to  proceed 
to  the  Eastward^  as  specified  in  the  above  licence,"  (not  ex- 
pressing any  limitation  as  to  the  articles  to-  be  carried  East" 
'ward,)  and  to  return  with  a  cargo  of  coffee,  sugar,  riun,  cotton, 
or  rice,  the  produce  of  the  island  of  Bourbon  or  Bodrigue,  pro-, 
vided  the  licence  of  the  governor  of  the  island  should  be  had. 
The  cargo  shipped  was  of  the  description  mentioned  in  the 
governor's  licence^  and  was  of  the  value  of  nearly  9000/. ;  but 
in  addition  thereto  were  shipped  two  cases  containing  twelve 
military  saddles,  and  a  few  dozens  of  knives  and  forks,   and 

pewter 


Gray 
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pe^Krter  platefl,  articles  which  would  be  useful  to  the  troops,  and        1811. 
which  did  not  together  exceed  in  value  1002.     But  the  whole 
cargo  consisted  of  articles  of  British  manufacture  which  had 
been  previously  exported  from  England  to  the  Cape.    It  was       LlotoL 
objected  for  the  defendant,  that  the  policy  was  vacated  by  the 
illegality  of  this  adventure,    firs^    because  the  adventure  was 
not  confined. to  the  sort  of  goods  specified  in  the  licence;  next, 
becanse  it  was  a  breach  of  the  monopoly  of  the  East  India 
Company ;  and  next,  because  it  was  a  violation  of  the  naviga- 
tion act,  15  Car.  2.  c.  7.  s.  6.  For  the  plaintiff  it  was  contended, 
t)iat  it  was  Ic^ized  by  the  statute  49  G.  3.  c.  17.  and  by  his 
majesty's  order   in  council  of  the  12th  April  1809.     The  jury 
found  a  verdict  for  the  plaintifi^  subject  to  liberty  reserved  to  the     [  1S8  ] 
defendant  to  move  to  enter  a  nonsuit. 

Accordin^y  LenSf  Serj^.  having  in  Trinity  term  1811,  ob- 
tained a  nde  nisif  the  case  was  twice  argued,  and 

Shepherd  and  Best,  Seijts.,  firsts  in  the  same  term,  and  again    % 
in  this  term,  shewed  cause  against  the  rul^.    The  statute  46  G. 
3.  a  SO.  5.  1.  which  by  49  G.  3.  e.  17.  is  made  co-extensive  in 
dnntion  with  the  present  war,  empowers  his  majesty  in  council, 
by  any  order  or  orders  to  be  issued  from  time  to  time,  to  give 
such  directions,  and  make  siich  regulations,  touching  the  trade 
and  commerce  to  and  from  the  Cape  of  Good  Hqpe^  and  the 
territories  and  dependencies  thereof^  as  to  his  majesty  in  council 
shall  i^pear  most  expedient  and  salutary,  any  thing  in  the 
statutes  12  Car.  2.  c.  18.  and  7  ScS  W.S.  c.  22.  or  any  other 
act  or  acts  of  parliament  then  in  force  relating  to  his  majesty's 
colonies  and  plantations,  or  any  other  act  or  acts  of  parlia- 
ment, law,  usage,  or  custom  to  the  contrary,  in  any  wise  not- 
withstanding.    The  second  section  inflicts  the  penalty  of  for- 
feiture of  ship  and  cargo,  if  any  goods  shall  be  imported  or  ex- 
ported to  or  from  the  Cape  in  any  manner  contrary  to  any  sudi 
€>rder8  in  council,  and  provides  diat  nothing  therein  contiuned 
shall  in  any  manner  be  construed'  to  infringe  the  rights  and 
privileges  of  the  Emt  India  Company.    But  inasmuch  as  the 
licence  of  the  authorized  agent  of  the  Company  for  this  adven- 
tnre  had  been  obtained,  the  present  adventure  did  not,  thq^ 
oontendedy  come  within  the  last-mentioned  proviso.    In  conse- 
quence of  this  act,  an  order  in  council  was  made  on  the  12th 
day  of  AprH  1809,   whereby,    after  reciting  that  act,    "  his 
tia^p^^  in  pursuance  of  the  powers  thereby  given,  ordered  that 
H  sfaonld  be  lawful,  tQI  further  order,  for  all  ships  and  vessels     [  139  ] 

belonging 
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1811.       belonging  to  the  subjects  of  apy  country  or  state  in  amity  with 
'"~"        his  majesty,  to  enter  into  the  ports  of  the  said  settlement  of  the 

^^        Cape  of  Oood  Hope^  and  of  the  territories  and  dependencies  ' 
Llotd.       thereof,  and  to  import  and  export  to  and  from  the  ports  of  the 
said  settlement  and  of  the  territories  and  dependencies  thereof, 
any  goods,  wares,  and  merchandizes  whatsoever,  subject  to  the  » 
following  exceptions,  duties,  rights,  rules,  regulations,  and  re- 
strictions, viz.  that  it  should  and  might  be  lawful  for  the  gover- 
nor of  that  settlement,  and  of  the  territories  or  dependencies 
thereof^  for  the  time  being,  to  itnpose  on  all  goods,  wares,  and 
merchandizes  of  Great  Britain  or  Ireland  which  should  be  im- 
ported into  that    settlement  from   any  part  of  his  majesty's 
dominions,  after  due  notice  to  be  given  by  the  governor  of  the 
sidd  settlement,  as  thereinafter  directed,  a  duty,  not  exceeding 
15  per  cent,  on  the  value  thereof,  such  duty  to  be  rated  and 
collected  in  the  same  manner  as  was  in  use  with  regard  to  the 
import  duty  then  levied  at  the  settlement  and  the  territories 
and  dependencies  thereof,  from  and  in  ships  and  vessels  belong- 
ing to  the  subjects  of  countries  and  states  in  amity  with  his 
majes^,  and  upon  the  goods  and  merchandizes  imported  in  the 
same.     Provided,  that  the  time  of  the  commencement  of  such 
duty  should  be  fixed  in  the  proclamation,  or  other  lawful  in- 
strument which  should  be  made  and  issued  by  the  governor  for 
the  purpose  of  imposing  such  duty,  which  time  should  not  be 
l,ess  than  six  months  from  the  day  of  issuing  such  proclamation 
or  other  lawful  instrument :  and  provided  also,  that  the  rate  of 
duty  imposed  on  the  importation  of  goods,  not  the  growth^ 
produce^  or  manufacture  of  Great  Britain  or  Ireland^  from  any 
part  of  his  majesty's  dominions,  when  so  imported  in  British 
built  vessels,  owned  and  navigated  according  to  law,  should  in 
no  case  be  so  high  as  that  which  should  be  imposed  on  the  like 
goods  so  imported  in  the  vessels  of  foreign  states.     And  it  was 
[  140  ]      his  majesty's  pleasure^  that  no  goods,  wares,  or  merchandize^  the 
growth,  produce  or  manu&cture  of  the  countries  to  the  Eastward^ 
of  the  Cape  of  Good  Hope^  should  be  imported  into  the  said  set- 
tlement, or  the  territories  or  dependencies  thereof  except  by 
the  East  India  Company;  and  that  no  such  goods,  wares,  or 
merchandize  should  be  permitted  to  be  exported  from  thenc^ 
except  for  sea  stores  only,  or  by  the  same  Company,  or  by 
their  licence.  But  nothing  in  that  order  contained  should  extend^ 
to  prev^t  ships  or  vessels  employed  in  the  Southern  Wbafe 
Piflhery  from  carrying  on  the  same^  in  such  and  the  same 

manner 
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nanner  as  might  have  been  done  if  that  order  had  not  been 
made.    And  it  was  also  his  majesty's  pleasure,  that  no  arms  or 
artillery^    gunpowder,    or  ammunition  of  any  sort  should  be 
allowed  to  be  imported  into  the  said  settlement  or  the  territories 
or  dependencies  thereof,  except  by  the  Easi  India  Company, 
or  by  licence  from  his  majesty.     And  further,  that  the  trade 
and  commerce  to  and  from  the  said  settlement,  and  the  terri- 
tories and  dependencies  thereof,  should  be  subject  to  such  of 
the  laws  of  trade  and  navigation  as  would  have  affected  the  same 
if  that  order  bad  not  been  made,  except  so  &r  as  such  laws  were 
cootraiy  to  that  order .^   They  contended,  that  the  effect  of  this 
order  was,  to  legalize  equally  the  Importation  and  exportation 
of  all  goods  to  and  from  the  Cape^  except  East  India  produce. 
The  licence  from  the  governor  was  wholly,  unnecessary;  his 
jorisdiction  is  not  to  regulate  the  'duties  upon  the  exports,  but 
on  the  imports  to  the  Cape:  consequently  the  small  assortment 
of  saddles  and  cutlery  constituted  no  objection  to  the  plaintifi^s 
light  to  recover,  for  they  were  not  the  growth  of  countries  lying 
to  the  Eastward  of  the  Cape.     In  Gordon  v.  Vdughanj  *1 2  East^ 
302.  II.  the  quantity  of  British  manufactures    exported  was 
ittrely  colourable,  and  was  deemed  to  be  in  fraud  of  the  licence; 
hot  in  the  present  case  the  great  bulk  of  the  goods  were  of  a 
^gitimate  description,   and  only  a  very  minute  part,  if  any, 
vu  ill^[al.     The  statute  of  49  G.  3.  suspends  the  operation  of 
15  Car.  2.  c.  ?•  5.  6.     If  it  were  true,  as  is  contended,  that  the 
latter  statute  continues  to  prohibit  the  exportation  of  goods 
fitnn  colony  to  colony,  the  former  would  be  nearly  inoperative. 
The  licence  from  the  East  India  Company  was  necessary,  not 
for  the  ontward,  bnt  for  the  return  cargo.     The  object  of  the 
voyage  was  meritorious,  for  it  was  to  supply  his  majestjr's  troops 
with  necessaries  in  the  course  of  their  expedition  for  the  reduc- 
tion of  those  islands.    The  order  of  council  institutes  a  com- 
parison between  the  duties  imposed  on  British  goods  imported 
in  the  ships  of  states  in  amity,  and  the  duties  on  goods  not  the 
manufiicture  of  Great  Britain  imported  from  any  part  of  his 
majesty's  dominions  in  British  built  ships ;    and  therefore  by 
implication  legalizes  the  importation  of  British  manu&ctures  in 
British  built  ships  from  other  quarters  of  the  king's  dominions 
besides  Great  Britain  into  the  Cape  and  its  dependencies.     The 
proviso  confirming  the  navigation  laws  alludes    only  to   the 
Mn^eral  requisitions  for  the  built,   Bn/tsA  T^stration,  owner- 
ahip)  and  other  similar  regolaiiqns  respecting  the  vessel.    The 

great 
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1811.  great  object  of  this  act  and  the  subfiequent  order  in  couneilf 
was  to  fiucilitate  the  trade  between  the  Cqpe^  which  is  the  greftt 
depot  of  stores  for  our  troops,  and  India  «•  which  object  would 

Lloyd.  be  wholly  defeated  by  the  construction  for  which  the  deftndanti 
#  contend.  The  order  equally  l^alizes  the  exportation  and  im** 
portation  from  and  to  the  Cape^  of  British  manu&ctures  in 
British  vessels :  the  object  was  to  give  the  ships  of  Great  Briiam 
a  privilege  which  they  did  not  before  poasesa.  An  order  in 
council,  issued  since  Uie  first  argument  iti  this  causey  of  the  Itl 
•  of  October  181 1,  recites,  <<  that  it  was  expediait  that  the  trade 
and  commerce  to  and  from  the  Cofpe  of  Good  Hope  and  tikm 
territories  and  dependencies  ^thereo^  which  was  at  that  presmt 

[  148  ]     time  carried  on  not  only  by  British  ships  and  vessel  but  also 
by  ships  and  vessels  belonging  to  the  subjects  of  any  country  or 
state  in  amity  with  his  majesty,  should,  from  the  day  thereafter 
mentioned,  be  carried  on  in  British  ships  and  vesada  <mly  i  and 
that  the  permission  that  had  been  granted  by  an  ordtf  of  hia 
majesty  in  council  of  the  12th  Jpril  180d,  for  fordgn  sfaipa 
and  vessels  to  carry  on  the  said  trade  and  coauneroe^  shouUI 
cease  and  determine ;  and  the  prince  regent  in  the  name  and  OA 
the  behalf  of  his  majesty,  and  by  and  with  the  advice  of  kia 
majesty's  privy  council,  diereby  ordered  that  every  thing  in  the 
said  order  contained  which  permits  ships  and  vesaek  bdooging 
to  the  subjects  of  any  country  or  state  in  amity  with  bis  uiiyaaty 
to  enter  into  the  ports  of  the  settlement  of  the  Cape  <if  Good 
Hqpe^  and  of  the  territories  and  dq[>endencie6  thereof  and  to 
carry  on  trade  and  traffic  with  the  inhabitants  tharec^  and  to 
import  and  export  to  and  from  the  same  any  goods,  wiafesi  or 
merchandize  whatsoever,  should  be^  and  the  same  was  thcr^f 
from  and  after  the  i2th  day  oi  April  1812,  revoked  and  deler- 
mined:    Provided,  however,  that  nothing  in  that  order  eoti* 
tained  should  extend^  or  be  construed  to  extoddi  to  prevent  the 
entry  into  the  porte  of  the  said  settlement  of  the  Cape  qf  Geed 
Hcpef  and  of  the  territories  and  dqpendendes  thereof  of  any 
ships  or  vessels  belonging  to  the  subgecta  of  any  ooonUy  or  state 
in  amity  with  his  majesty,  which  mi^t  resort  tbilhier  bf  re- 
pairs,  or  refreshments;  in  which  case  a  part  of  Hoik  cotgeea  of 
such  ships  and  vessels  might  be  permitted  to  be  dispofal  of  fior 
the  purpose  of  defraying  the  expenses  of  sofik  nfflbm  or  re- 
freshment; nor  to  prevent  the  entry  into  tiiesMd  pivUii  «f  mJ 
vessels  belonging  to  the  subjecto  of  any  country  or  state  «» 
amity  with  his  maje^^i,  laden  widi  provi8ioD%  wd  whiob  should 

8  ^ 
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be  furnished  with- a  licciice  from  the  governor  of  the  Cape  qf      1811. 

Good  Hope  permitting  such  importation;  whieh  licence  he  waa 

ther^y  onpowered  to  *  grant.''     This  order  strongly  elocidates 

the  intention  of  the  former  order ;  for  if  the  defendants'  con-      LLonx 

atmctioD  should  prevail,  British  ships  being  prohibited  by  the    [  *  ^^^  1 

atatnte^  and  foreign  ships  by  the  latter  order  to  export  goods 

firom  the  Cape^  there  can  be  no  legal  exportation  at  all  from 

thcDca.    It  is  wholly  discordant  with  the  policy  which  has  al« 

ways  prevailed  in  this  country,  of  encouraging  the  navigation  ^ 

of  Briiuih  vessdsi  to  grant  those  privilq;es  to  foreign  ships, 

which  are  denied  to  our  own«    No  licence^  excqpt  fit>m  the  Ernst 

India  Company,  is  now  necessary  to  legalize  a  cargo  of  Britiek 

mann&itnres  from  India  to  the  Cape^  although  it  is  expresdy 

CQSttraiy  to  the  statute  15  Car.  2.  c.  ?•    The  first  order  legalizes 

the  trade  with  the  Oapr,  not  merdy  lo  and  from  Great  Britain 

and  Irdand^  but  to  and  from  all  parts  of  die  king^s  donumona 

in  all  quarters  of  the  g^obe. 

Lens  and  Vaui^an^  Serjts^  in  support  of  the  rule.  The 
•latute  49  Gr.  3.  c;  11.  dou  not,  cf  itself  take  away  the  opera* 
tionoftbe  statute  15  Cbr.  2.  c.  7*;  it  only  authorizes  the  king  in 
coonoil  to  saqpend  it;  but  this  he  has  not  done  by  the  order  of 
coQDdl  of  the  ISth  ot  April  180d,  which  has  no  application  to 
the  present  subject.  The  statute  15  Car.  2.  c.  7.  i.  6.  enacts, 
^  that  BO  ooBunodi^  of  the  growth,  production,  or  mannfiicture 
oSEmvpe^  shall  be  imported  into  any  land,  idand,  plantation, 
colony,  territory,  or  place  to  his  nu^esty  belonging,  or  which 
ahoold  thereafter  belong  unto^  or  be  in  the  posseanon  of  hia 
auyesty,  his  heirs  and  successors,  in  Asia^  Africoj  or  AmerioOf 
{Tangier  only  esuepted,)  but  what  shall  be  &oii^^it2r  and  withoot 
fimd,  laden  and  dipped  in  Ei^nd^  JfaUSf  or  the  town  rf 
Berwiei'egwi^Tweed^  and  which  shall  be  carried  directly  Aienee 
to  the  said  lands^  ishmd%  ftc.  and  from  no  other  place  or  plaoea 
iiriMtsoevery  under  the  poial^  of  the  ioes  of  aU  such  conuBKxlitiea 

cf  the  growth  oar  manufiicture  of  Earope^  as  shall  be  imported  [  144  ] 
inlo  them  6mi  aagr  other  place  whatsoever,  and  of  the  vessel  m 
which  they  axe  imported."  In  the  case  of  Toidmin  v.  JMersemf 
emie^l.m.  This  Court  observed,  that  it  would  be  very  dift- 
cnlt  to  get  rid  of  this  ofajjeedon^  though  they  Were  not  then 
called  on  to  decide  it.  This  ja  not  aii  order  in  oonncii  antho- 
^iaii^g  Urdjsi  fbips  tetrads^  ft  oidy  putports  lo  antlMriae  the 
tmdingeftheshqpaofpoweriinami^lrithhiini^ettyi  butifit 
did  eempaelMad  tlm  trading  by  £H<ift  sbip%  yel^  at  it  expre^ 

confirmsf 
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1811.        confirmsi  by  the  saving  at  the  end,  all  the  navigation  laws,  it 

does  not  enable  British  ships  to  trade,  otherwise  than  as  those 

^^  laws  permit;  and  the  saving  is  not,  as  it  has  been  supposed,  a 

Llotd*       saving  of  particular  parts  of  those  laws,  relating  to  the  built  or 
manning  of  the  ships,   but  embraces  the  whole  of  the  laws 
generally*     An  inference  might  be  drawn  from  the  words  of  the 
statute  of  the  49  6.  S.,  which  is  expressly  made  paramount  to 
the  statutes  of  12  Car.  2.  c.  18.  and  7  &  8  W.  ^  M.  c.  S2.  by 
name,  but  omits  all  mention  of  this  statute  15  Car,  2.,  the  most 
important  of  all  the  navigation  acts,  that  on  account  of  the  im- 
portance of  this  act  the  legislature  did  not  intend  to  include  it  in 
the  iudiscriminating  expression  of**  any  other  acts  of  parliament 
whatsoever ;"  but  whether  or  not  that  be  the  case,  at  all  events, 
until  the  suspending  power  be  called  into  operation  by  an  order 
of  council  directing  such  suspension,  the  stat.  15  Car.  2.  remains 
in  activity.  The  only  object  of  the  council  in  issuing  the  order  of 
the  12th  of  April  1809,  was  to  make  the  Cape  a  free  port  for 
foreign,  nations,  as  it  had  been  while  it  was  in  the  hands  of  the 
Dutch :  they  were  not  providing  for  English  trade.    There  is  bat 
one  enactment  in  the  whole  order;  all  the  rest  is  matter  of  re- 
striction and  regulation,  engrafted  on  that  enactment ;  and  that 
enactment  extends  only  to  the  importation  by  the  ships  of  coun- 
tries  in  amity  with  his  majesty,  and,  after  importing,   to  the 
[  145  ]      exportation  :  but  it  leaves  British  vessels  in  the  same  condition 
as  before.      [Mansfield^  C.  J.     British    vessels    might   import 
before  this  order.]     But  by  the  navigation  laws  they  could  not 
afterwards  export,  and  the  order  in  council  expressly  confirms 
all  the  navigation  laws,  except  such  as  were  thereby  expressly 
repealed,  and  in  fact  none  such  are  thereby  expressly  repealed. - 
The  only  inference  to  be  drawn  from  the  order  in  council  of  the' 
1st  of  October  1811  is,  that  the  coancil,  discovering  that  they 
had  granted  to  foreigners  privileges  much  more  ample  than  their 
own  countrymen  enjoyed,  determined  on  the  expediaicy  of  re- 
voking that  indulgence.     It  is  admitted  that  the  clause  relating 
to  the  East  India  Company,  and  the  exception  in  favour  of  the 
Sott/A  whalers,  do  not  afiect  the  question ;  nor  is  it  necessary  to 
inquire  whether  the  terms  of  the  licence  issued  by  the  governor 
of  the  Cape  have  been  complied  with ;  for  the  governor  had  no 
power  to  give  any  stich  licence.  The  defendants  do  not  contend,- 
as  has  been  supposed,  that  British  traders  are  excluded  from 
visiting  the  Cape^  but  only,  that  it  is  not  by  virtue  of  this  order 
of  12th  April  that  they  are  admitted ;  and  although  they  are  ad- 
mitted 
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milted  to  import,  it  cannot  be  thence  argued,  that  they  have  a        181 1. 

right  to  export  in  contravention  of  the  navigation  laws.  ' 

Marsfrld,  C.  J.     It  ig  unnecessary  to  discuss  this  farther:  ^^ 

we  have  repeatedly  read  this  order,  and  must  decide  this  cause       Lloyd. 
on  the  same,  ground  as  others ;  and  must  say,  that  this  was  an 
illegal  voyage^  t .  e.  being  the  voyage  of  a  British  ship,  carrying 
goods  from  the  Cape  to  the  Isle  of  Bourbon^  instead  of  going 
direct  from  Great  Britain.    That  this  is  directly  contrary  to  the 
Stat  15  Car.  2.  c.  7. ;  there  can  be  no  doubt,  unless  this  order 
of  council  has  authorized  it.     Now  upon  reading  that  order,  we 
are  compelled  to  say,  it  never  intended  to  refer  to  British  ships, 
but  only  to  the  ships  of  foreign  nations ;  probably  for  the  sake  of     [  1^^  ] 
the  Cape^  wishing  to  give  to  the  inhabitants  of  that  port  the  ad- 
vantage of  foreign  trade;  but  if  that  trade  was  to  be  carried  on 
in  BHHsh  ships,  as  the  order  of  council  contemplates,  it  must  be 
with  a  certain  proportion  of  British  sailors,  and  observing  the 
other  provisions  of  the  abt  12  Car.  2.  c.  18.  in  that  order  ex- 
pressly referred  to.     Certainly  the  omission  in  the  statute  of 
^  6, 3.  of  any  express  mention  of  the  stat.  15  Car.  2.  c.  7., 
would  not  prevent  its  being  thereby  repealed,  as  included  in  the 
general  words  of  the  former  act;  but  the  omission  to  ihention  it 
in  the  act  is  a  strong  argument  to'  shew,  that  the  framers  of  it 
did  not  mean  to  meddle  with  the  trade  as  then  established'  by 
liw;  and  the  oMer  in  council  of  the  12th  April  1811  does  not 
nieddle  with  it;  no  argument  therefore  arises,  that  the  privy 
coQQcil  meant  to  repeal  that  act.    The  contrary  inference  arises 
£^om  the  circumstance  that  the  very  order  supposes,  that  all  goods 
which  are  to  come  into  the  Cape^  are  to  come  in  British  ships,   . 
DftY^[ated  by  a  crew,  three-fourths  of  which,  and  the  master,  are 
to  be  British^  according  to  the  stat  12  Car.  2.  c.  18.  No  weight 
is  dae  to  the  inference  that  b^ecause  the  order  in  council  autho- 
rizeB  foreign  ships,  therefore,  dfortiorif  British  ships  may  come 
under  the  like  regulation.     What  is  the  order  ?  it  contains  not  a 
word  firom  which  it  may  be  inferred  that  British  ships  are  autho- 
rised to  enter,  any  otherwise  than  before ;  and,  if  so^  we  must 
ity  that  this  is  a  voyage  not  according  to  law,  but  contrary  to 
the  navigation  act;  and  it  is  therefore  an  objection  open  for  the 
underwriters  to  take,  if  they  choose  it ;  though  the  objection, 
being  a  bare  legal  one^  is  not  to  be  &voured. 
Hj&ath  and  Chambbe,  Js.^  were  both  of  the  same  opinion.  ■. 

Rule  absolutew 

* 

(IN 
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181  li 

(IN  THE  EXCHEQUER-CHAMBER.) 

ft 

N60.13.  Johnson  v^  PnEsconrE*    Id^  Error. 

Neglect  to  de-  TN  this  case  no  one  appeared  for  the  plaintiff  in  error,  and  the 
tw^^^wror  defendant  in  error,  who  appeared  by  his  counsel,  had  not 

punished  bv       delivered  his  paper  books,  and  therefore  was  not  entitled  to  be 
^^^uT"  ^        heard.    The  Court  felt  a  strong  inclination  therefore  to  punish 

such  gross  n^ligence,  by  reversing  the  judgment  but  held  that 
they  could  not  do  that,  without  hearing  the  plaintiff  in  enror, 
who  did  not  appear  to  assign  the  causes  of  reversal;  they  there- 
fore indulged  the  defendant  in  error  with  permission  to  deUrer 
his  ^aper  books,  and  to  be  heard  upon  the  next  daf  for  hearinj^ 
cases  in  error,  upon  payment  of  two  guineas  costsv 


1 14«  ]  (IN  THE  EXCHEQUER-CHAMBER.) 

Aiv.  13.  Gould  v.  Hammersley  and  Others.    In  Error. 

Afteranaward  1 N  this  and  five  Other  actions  on  bills  of  exchange,  the  plain* 
t^,^^  tif&  below  signed  interlocutory  judgment  by  m*i/rfia/,wMch 
maget,  if  final  was  followed  by  an  award  of  a  writ  of  inquiry,  returnable  on 
giv^fyr  a  cer-  fVednesdoy  next  after  the  morrow  of  the  Purification.  The  same 
^puS^*i  ^^  ^"^  ^^^  ^  *^  plaintiffii  below.  The  return  of  the  inqoi- 
aant,  it  is  no  dtion  was  Omitted,  and  the  record  proceeded  to  state  the  np- 
SiS^jJj^JJ^'  pearance  at  that  day  of  the  plamtifB  bdow,  and  that  because  it 
record  iBontain    manifestly  appeared  to  the  Court  that  the  plaintift  below  had 

ooeotryofany         ^  .      /  ,  •  .  i»    «  >         .  c  ^u^ 

inqoifition  exe-  sustamed  damages  by  occasion  of  the  non-performance  ot  tiie 
^^'an  ihtcr-  P'**'^^*^  contained  in  the  several  counts  on  the  bills  to  the  smn 
locBtory  jndg-  of  10,7M/.  93.  8  A,  besides  their  costs,  therefoi^  it  was  conrider- 
meatthecwt  ^  that  |hey  did  recover  against  the  defendant  below  thchr 


may  _ 

SSTJiae****  *^**«8*  «ft«»aM  to  10,752/.  9s.  SH.  and  42t  lOs.  4A  for  thdr 
plaintiff  wi^.  eosti,  by  the  Court  then  there  adjudged  to  them  with  their 
o«t^int«.  ,1^^^  j^^  phdntiff  in  error  ittsigned  for  error,  that  by  the 
ivaj.  record. it  appMred,  that  It  bemg  imknown  to  the  Court  bdow 

what  damages  the  defendants  in  error  had  sustained  by  occasion 
of  the  iMli-peffontiBtlce  of  the  several  promises  and  undertakings 
in  the  iaid  ftfteen  first  counts  first  mentioned,  it  was  commanded 
to  the  sheriff  of  Middlesex  that  by  the  oath  of  twelve  good  and 

lawful 
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Uirful  men  of  his  bailiwick  he  should  diligently  inquire  what        1811. 

^hnuges  the  defiendants  in  error  had  sustained,  as  well  on  the 

tXGuion  of  the  non*performance  of  the  said  sereral  promises  in       ^^^^^^^^ 

those  counts  mentioned*  as  for  theil:  costs  and  charges  by  them     Ham miw- 

^aboat  their  suit  in  that  behalf  expended,  and  that  he  should  send      i^^l^r. 

the  inquisition  which  he  should  thereupon  take  to  our  lord  the 

king  St  Westmintier  at  a  day  therein  mentionied,  under  his  seal      [  149  ] 

sod  the  seals  of  those  by  whose  oaths  he  should  take  that  inqui- 

atiOD,  together  with  the  writ  of  our  said  lord  the  king  to  him 

thoeopon  directed;  but  that  it  did  not  appear  by  the  record 

whether  the  sheriff  did  send  any  and  what  inquisition  taken  by 

Tiitae  of  that  writ,  or  whether  the  sum  of  10,752/.  9s.  Sd^ 

awarded  by  the  Court  to  the  defendants  in  error  for  the  damages 

whidi  they  had  sustained  by  reason  of  the  non-performance  of 

the  several  premises  in  the  fifteen  first  counts  mentionedf  was 

the  amount  of  the  damages  found  and  ascertained  by  the  inqui- 

aidoDi  or  how  otherwise  the  damages,  which  were  before  stated 

to  be  unknown  to  the  Court,  were  found  and  ascertained. 

Peake  for  the  plaintiff  in  error  contended  that  although,  ao- 
cording  to  the  authority  olHbldtpp  v.  Otway^  2  Sound.  105^  the 
Court  may  assess  damages  with  the  assent  of  the  plainti£^  yet  it 
was  held  in  the  case  olBlackmore  v.  Flemingf  7  Term  Bep.  446* 
^  by  the  award  of  a  writ  of  inquiry  the  plaintiff  had  made  his 
^^^f&m  to  have  his  damages  ascertained,  not  by  the  Court,  but 
^7  A  jury,  and  could  not  afterwards  retract  that  election,  and 
l^ve  his  damages  assessed  by  the  Court;  otherwise  a  plaintiff 
^oold  in  all  cases  take  the  chance  of  an  inquisition,  and  if  the 
jnrj  fiaind  large  damages,  he  would  accept  them ;  if  they  found 
iiudlones,  he  would  rgect  them,  and  resort  to  the  Court  for  the 
chaooe  of  obtaining  a  higher  sum. 

Bwrroiigh  for  the  defendant  in  error  contended  that  there  was 

iiothbg  erroneous  in  the  record.    It  appeared  that  at  a  prior 

day  the  Court  did  not  know  for  what  sum  they  ought  to  awitrd 

judgment,  and  that  at  a. subsequent  day  they  did  know  what  they 

ought  to  award.    It  was  not  necessary  that  it  should  appear  by 

the  record  by  what  means  they  had  gained  that  knowledge.    If     [  150  ] 

indeed  a  writ  of  inquiry  had  actually  issued  and  been  executed, 

and  there  had  been  an  omission  to  state  it  on  the  record,  the 

plaintiff  in  error  might  have  alleged  diminution ;  but  that  was 

not  the  present  case.    It  must  be  taken  for  granted  on  the  re- 

cofd^  that  nothing  had  been  done  in  pursuance  of  the  award  of 

the  writ  of  inquiry :  this  tborefoie  wm  one  of  those  cases  in  which 

the 
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181 1«       the  Court  might  assess  the  damages  without  the  intervention  of 

^ —        a  jury.    It  would  be  going  a  great  way  to  say  that  a  )[^laintiff  who 

^^  had  prajred  a  writ  of  inquiry  might  not  abandon  it  after  it  had 

Haicmers-    issued,  and  before  any  proceedings  were  had  thereon;  but  it  does 

In£n4r.      ^^^  appear  by  this  record  that  the  writ  even  issued. 

Peake  in  reply.    It  is  to  be  collected  from  the  record  that  the 
writ  did  issue,  and  it  therefore  cannot  be  abandoned. 
The  Court  affirmed  the  judgment. 


^*^-^^-  Lees  t;*  Rogers. 

No  person  to      OHEPHJEMD,  Seijt.  bad  on  a  former  day  obtained  a  rule  nisi, 
of  certaiifdel  permitting  the  defendant  to  enter  on  the  record  a  suggestion 

!!!!^°°'  ?f .    that  at  the  tune  of  the  action  accrued  the  defendant  lived  in  Bir- 

exceeding  5u  n       ^ 

owing  from  any  mingham  s  which  fact,  inasmuch  as  the  plaintiflPhad  recovered  at 
wlthb  t^ji^'  the  trifal  of  this  cause  upon  the  last  summer  assizes  for  Worcester j 
5^'*^-^w  ^*^  upon  the  balance  of  an  account  for  goods  sold,  only  4tl.  155.,  did. 
Court  of  Re-     Under  the  several  Birmingham  court  of  requests  acts,  deprive  the 
SJSw^Sjrt^i  plaintiff  of  his  costs.    The  court  was  erected  by  the  statute 
if  he  toe  else-    25  Geo.  2.,  which  is  entitled  *^  an  act  for  the  more  easy  and 
thsToourt!' '"    speedy  recovery  of  small  debts  within  the  town  of  Birmingham 
th  J^  WnS^*'  and  hamlet  of  *  Deritend  thereto  adjoining,  in  the  county  of  War^ 
may  reside,       wick  /*  and  jurisdittion  was  thereby  given  over  any  debt  or  debts 
^ThTSSie    "^  amountmg  to  the  sum  of  40*.,  with  the  exceptions  mentioned 
of  action  may     in  a  certain  clause.  And  5.  24.  enacted,  that  no  action  or  suit  for 
r  #2^1  -1     anydebt  amounting  to  the  sum  of405.,  and  recoverable  by  virtue  of 
that  act  in  the  court  of  requests,  should  be  brought  against  any 
person  or  persons  in  any  other  court  whatsoever.  By  another  act 
passed  47  Geo.  3.  c.  14.  entitled  <<  an  act  to  alter,  amend,  and  en- 
large the  powers  of 'the  former  act,  5. 1.,  after  reciting  that  the  for- 
mer act  was  passed,  which  had  been  found  useful  and  beneficial,  but 
that  the  same  was  in  some  respects  defective  and  insufficient  fiilly 
to  answer  the  good  purposes  thereby  intended,  and  that  it  would 
greatly  tend  to  the  improvement  and  encouragement  of  trade, 
and  to  the  necessary  support  and  protection  of  useful  credit 
within  the  said  town  or  parish  oi  Birmingham  and  hamlet  ofDe^ 
ritend^  if  the  powers  of  the  court  of  requests  constituted  by  the 
said  recited  act  were  extended  to  the  recovery  of  small  debts  not 
exceeding  5/.,  and  if  the  number  of  the  commissioners  were  in- 
creased, and  the  method  of  electing  commissioners  altered,  and 
that  it  would  be  attended  with  very  beneficial  effects  to  the  public, 
if  certain  debts,  not  exceeding  the  sum  of  5/.,  were  recoverable 
in  the  said  courts  it  is  enacted^  that  so  much  and  such  paru  of 

the 
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the  said  recited  act  of  the  25  Geo.  2.  as  confine  or  restrain  the        1811. 
cognizance  or  jarisdiction  of  the  court  of  requests  for  the  said 
town  c{  Birmingham  and  hamlet  of  Deritend  to  debts  not  amount* 
ing  to  4iOs.f  and  also  such  part  and  parts  of  the  said  act  as  relate      RogeriI 
to  the  summoning,  appointing,  displacing,  or  removing  of  com- 
missioners to  put  the  said  act  in  execution,  should  be  repealed. 
Sect.  2.  enacted,  that  the  commissioners  should  and  might,  and 
they  were  thereby  authorized  and  empowered  to  decide  and  de* 
termine  all  disputes  and  difierences  between  party  and  party  for      [  152  ] 
any  sum  not  exceeding  61.^  in  all  actions  or  causes  of  debt,  whe« 
iher  such  debt  should  arise  on  any  promissory  note  or  inland 
bill  of  exchange,  or  for  rent,  upon  leases,  articles,  minutes,  and 
in  all  cases  of  assumpsit  or  insimul  computasset,  and  in  all  causes 
or  actions  of  th>ver  and  conversion,  and  in  all  causes  or  actions 
of  trespass  or  detinue,  for  goods  and  chattels  taken  or  detained. 
Sect.  12.  enacted,  that  it  should  and  might  be  lawful  to  and  for 
any  person  or  persons,  (whether  such  person  or  persons  should 
reside  within  the  jurisdiction  of  the  court  or  not,  having  any 
dd)t  or  debts  on  the  balance  of  account,  or  in  respect  of  wages, 
rant,  or  arrears  of  rent,  or  otherwise  howsoever,  not  exceeding 
the  value  of  61^  due  or  owing  to  him,  her,  or  them,  in  his,  her, 
or  their  own  right,  or  in  the  right  of  any  other  person  or  per- 
sons, or  as  executor  or  administrator,  guardian,  assignee,  or  trus- 
tee^ to  any  person  or  persons,  or  due  or  owing  to  him  as  high 
baili£^  constable,  or  other  o£Scer  to  any  body  corporate^  as  col- 
lector of  any  rates  or  taxes,  or  as  clerk,  or  other  officer  to  any 
oommissioiiers,  or  to  any  club  or  friendly  society,  duly  associated 
and  constituted  by  the  statutes  in  that  case  made  and  provided, 
or  in  any  other  manner  not  expressly  prohibited  by  that  act,  by 
or.  from  any  other  person  or  persons  whomsoever,  inhabiting,  re- 
sidings  or  being  within  the  said  town  or  parish  of  Birmingham 
and  hamlet  of  Deritend^  or  keeping  or  using  any  house,  coach- 
boos^  whar^  quay*  lodging,  shop,  shed,  stall,  or  stand,  or  using 
or  frequenting  the  markets  there,  or  working,  or  seeking  a  live- 
lihood, or  in  any  way  trading  or  dealing  within  the  same,  to 
cause  sudi  debtor  or  debtors  as  aforesaid  to  be  summoned  in 
manner  therein  mentioned,  and  upon  proof  of  such  summons 
the  coinmissioners  were  **  empowered  and  required"  to  make 
doe  inquiry  concerning  such  debts,  demands,  or  plaints,  and  to 
make  such  order  or  orders,  decree  or  decrees  therein,  and  pass 
snch&ial  judgmient  and  sentence  thereon,  and  award  such  costs      [  15S  ] 
of  suity  as  to  them  should  seem  most  agreeable  to  equity  and 
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SiMcox,  Demandant;  Wakeford,  Tenant;  Mahshall, 

Vouchee. 

Abo.  19. 

Id  applying  to    ^HBPHERD^  Setjt  moved  to  amend  a  recovery  by  inserting 
^ery,  ittsnot       -  'the  tithes  and  tenths  arising  out  of  a  certain  close  called 
o'^'^'y  }^      Fisher's  orchard.     He  stated  that  Josiah  Marshall^  being  seised 
to  tbe  Court,     in  fee  of  Fisket's  orchard,  and  the  residue  of  the  manor  of  Tam- 
^^.i^txr.  ttw/A,  and  of  the  tUhes  and  ♦  tenths  oi  FUher^s  orchard,  devised 
taU  of  the        one.  undivided  third  part  of  all  his  messuages,  farms,  lands^ 
r  *156  1     ^^ii^^^nts,  and  hereditaments  in  Taiwworih  to  Josiah  MarshaUf 
the  vouchee,  in  fee  tail,  who,  .  in  the  deed  to  lead  the  uses,  pur- 
sued the  same  description,  with  the  additional  description  of 
being  devised  by  the  will,  and  the  recovery  had  also  pursued 
the  san^e  terms.     The  word  hereditaments,  which  carried  the 
.tithes  in  the  will  and  deed,  would  not  pass  them  in  a  recovery. 
The  Court  at  first  required  the  will  to  be  read ;  but  neither  will 
nor  probate  were  in  court;  and  the  Court  were  thereapon  di*^ 
posed  to  reject  the  application.    But  upon  referring  to  the  affi* 
davits,  Shepherd  discovered  that  it  was  there  positively  sworn 
that  Josiah  Marshall^  the  vouchee^  was  seised  in  fee  tail  of  the 
tithes  in  question,  whereupon,  and  on  reading  the  operative 

words  of  the  deed  to  lead  the  uses,  the  Court  granted  the  amend- 
ment. 


Noo.  19. 


Scott  v.  Gould. 


To  obtain  a  dif-    TJEYWOOD^  Seijt.  moved  for  a  distringas  upon  an  affidavit 
U^^T  ^at  the  officer  had  called  at  the  defendant's  house  and 

defendant  ii  be-  inquired  for  the  defendant,  and  that  a  woman  at  the  house  said 

lie^ed  to  keep   .  , 

oat  of  ^e  way  n^  ^^  not  at  home. 

5JJ^^'^      The  Court  held  this  was  insufficient,  and  that  i£  must  be 

sworn  that  the  officer  had  attempted  to  serve  the  defendant  with 
the  process,  and  had  not  been  able,  and  that  he  believed  the  de- 
fendant kept  out  of  the  way  to  avoid  being  served. 

Rule  refused. 


Batexan 
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Bateman  and  Others  v.  N.  Phillips.  .,    ,« 

i\or.  19. 

OHEPHERD,  Seijt.  had  on  a  former  day  in  this  term  ob-  J*»«^  Court  will 

tained  a  rule  nisi  requiring  the  defendant  to  produce  the  <iuctioD  by^ 

original  notice  or  agreement  therein  mentioned,  and  set  forth  in  unstaSwL[°^"* 

the  affidavits,  in  order  that  the  plaintiff  might  have  it  stamped,  agreement  in 

or  otherwise  that  the  plaintiff  might  be  at  liberty  to  read  a  true  wh:ch*the^'  ^ 

copy  thereof  at*the  trial  of  the  cause,  and  that  the  defendant  P*«jnt»ff«  cUim 

might  in  that  case  be  estopped  from  producing  the  original,  interest,  upon 

TheaffidaviU  upon  which  this  rule  was  obtained,  disclosed  the  {hejSia°^ 

drcnmstaDces,  which  were  the  foundation  of  this  action,  and  ■"  order  that' 

which  were,  that  on   the  22d  day  of  March  1810,  Baaiing  ISi^mM^^*' 

heariMT  that  the  Milford  Bank  was  cot  into  discredit  with  the  ,^'^;*'*'** 

J     1                                  1     J   ,                  1                .1  pUiotiffbe  not 

country,  and  that  a  great  run  had  been  made  upon  it  on  that  an  instmmen- 

and  the  preceding  day,  suggested  to  C.  A.  Phillips  and  J.  Phil-  ^J^^^^y, 

^  the  bankers,  that  if  the  defendant  would  come  forward  with  ^^^  piaintiffii> 

a  huge  som  in  a  liberal  manner,  and  support  their  credit,  the  otherwise  ap- 

jmhBc  would  be  fatisfied.    The  defendant  came  to  the  Milford  ^^^^ 

Ami  on  the  same  day,  and  seeing  that  there  were  several  per-  c]aratioo,which 

Wttin  and  about  the  bank,  who  were  holders  of  Milford  Bank  buTiwt*  ^  *"* 


an  in- 


Botes,  demanding  payment  of  them,  declared  to  Bawling  and  l^"^'  ^^'' 
the  several  creditors  then  present,  that  he  would  assist  the  bank  would  compel  a 
with  30,000/^  and  that  he  would  be  responsible  for  its  notes  to  Sjfje  d^s,^b^ 
that  amount,  and  requested  all  the  creditors  then  present  to  make  attachment, 
it  known  to  such  of  their  neighbours,  who  might  be  holders  of 
the  notes,  and  creditors  of  the  bank :  upon  which.  Bawling  pro- 
posed to  the  defendant,  that  he.  Bawling^  should  have  the  de- 
fendant's authority  in  writing  to  the  effect  of  the  above  declara- 
tioD  to  the  creditors  then  present,  as  an  authority  for  his  using 
tbe  name  of  the  defendant  to  the  inhabitants  of  Pembroke  and 
its  Tidnity,  that  tbe  defendant  had  agreed  to  support  the  credit 
of  the  Milford  Bank  to  the  extent  of  30,000/.;  and  the  de-      [  158  } 
fendant  agreed  thereto;  upon   which  Bawling  drew    out   the 
pobUc  notice  in  question,  which  expressed  that  the  defendant 
did  thereby  authorize  Baading  to  assure  the  inhabitants  of  the 
town  of  "  Pembroke  and  its  vicinity,  that  he  did  thereby  under- 
**  take  to  be  accountable  for  the  payment  of  notes  issued  by  the 
^  Milford  Bank  as  far  as  tbe  sum  of  30,000/.  would  extend  to 
<<  pay,  which  would  be  an  addidoual  security  to  the  public  to 
^  that  amount,  to  the  estate  and  effects  of  C.  A  Phillips^  md 
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1811.        **  J.  PkiUipSi  esquires,  the  partners  in  that  bank.     Signed  Na^ 

" **  thaniel  PhillipSf*^   in  the  presence  of  two  witnesses.    This 

^^  notice  or  declaration  so  signed  was  delivered  to  Bawling^  who 

K.  Phillips,  caused  several  notices  to  that  effect  to  be  printed,  and  dis- 
tributed throughout  different  parts  of  the  county  of  Pembroke. 
Baaiing  kept  the  original  notice  for  several  days  after,  until 
J,  Phillips^  one  of  the  partners  in  the  Milford  Bankj  and  a 
brbther-in-Iaw  of  the  defendant,  came  to  Bondings  and  asked  him 
for  the  notice,  as  the  defendant  wished  to  have  it,  which  JBbto- 
lit^  delivered  to  J.  PhfJlfpsy  and  the  same  was  afterwards  de- 
llvered  to  the  defendant,  in  whose  custody  it  still  continued  at 
the  time  of  the  present  application. 

Vaugkan  and  Pell^  Serjts.  shewed  cause.    They  objected  to 
the  rule  on  two  grounds ;  iir^t,  that  this  was  a  motion  prhme 
impressionism  and  that  the  thing  sought  for  w^  unreasonable; 
and  secondly,  that  the  plaintiffs  had  laid  qo  title  before  the 
Court  for  the  claim  of  this  extraordinary  indulgence.     It  did 
-npt  even  appear  by  the  affidavits  who  the  plaintifi  were,  that 
tii^y  were  creditors  of  the  bank,  or  holders  of  note^  or  io  any 
way  interested  in  the  instrument  in  question^  or  that  it  could  be 
of  any  use  to  them  in  the  present  action :  it  is  no(  suggested 
that  the  defendant  improperly  possessed  himself,  of  ttusipap^: 
[  159  ]     it  has  not  been  obtained  from  the  plaintiffs  or  Bowlings  who 
Slight  perhaps  be  considered  as  their  trustee,  since  the  conw 
mencement  of  the  action ;  if  it  had,  there  might  be  more  ooloor 
for  this  application.     In  a  late  case  in  the  Court  ^  Kiogta 
Bench,  Taylor  y.  Osborne^  the  action  was  brought  against  the 
defendant  Osborne^  as  the  survivor  of  three  partners,  upon  bilk 
/  issued  in  the  name  of  Osborne  and  Co.     Upon  the  fpnst  triitl  • 
the  plaintiffs  were  nonsuited  by  the  production  of  the  partnei^ 
ship  agreement,  which  was  in  the  possession  of  the  d^fendnpti 
and  was  not  stamped.     Upon  a  second  action  being  brougjhti 
Burrough  and  HuUock,  for  the  plaintiffs,  obtamed  a  rule  nisi 
that  the  agreement  might   be  produced  and  stamped.     The 
Court  asked  if  there  were  any  instance  of  such  an  indulgence^ 
the  persons  applying  being  no  party  to  the  instrument,  aild  re- 
fused the  application.     This  case  is  precisely  simUar  to  that,  for 
.  these  plaintiffi  are  no  parties  to  the  instrument.     If  they  arc^ 
their  proper  application  is  to  a  cpurt  of  equity^  where  alone  can 
they  obtain  this  indulgence :  but  if  they  top^  the  bilb  after  tbe 
instrument  signed,  he  has  no  equity.     At  leaat,  it  ought  to  ap- 
pear to  the  Court  by  the  affidavits,  either  that  the  phuBtiA  weye 

induct 
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icincti  to  tiske  ffae  notes  of  the  bUnk  upon  the  faith  of  this        1811. 
gamntj,  or  that  tipon  that  reliance  they  forbore  to  sue.    In 
the  case  of  Cooi  v.  &t)ckSf  Tidd  Pr.  5th  edit.  486  tLj  it  does  not       '  ^, 
appeaor  that  the  objection  was  taken,  or  that  the  person  there  ap-   N.  Phiblupb. 
plying  was  not  a  party  to  the  instrument,  and  therefore  had  an 
tmdodbted  right  to  have  access  to  it ;  and  the  express  refusal  of 
the  Court  of  King^s  Bench  in   Taylor  v.  Osborne  was  of  much 
graUer  weight  on  the  contrary  side.     Statutes  have  been  made 
for  the  express  purpose  of  compelling  the  production  of  sbip'i 
trfides;  t  G.  ^^c  S6.  s.  8  ,  and  31  Gr;s.  c.  39.  s.  6.,  the  neces- 
sity of  a  legislative  enactment  for  that  purpose  is  strong  evi- 
deoee  of  what  the  law  upon  that  subject  was  before  that  statute 
wiA  respect  to  ship's  articles,  and  stiH  is  with  respect  to  all      [  160  ] 
oA^mstmments,  and  that  such  production  can  only  be  com- 
piled by  the  means  of  a  statute*     The  Court  has  no  jurisdiction 
to  compel  the  production  of  any  paper  in  the  hands  of  a  de- 
fendint  by  a  hile  of  this  sort     The  only  mode  in  which  the^ 
tcqnire  jurisdiction  over  a  plaintifi^  is,  because  he  has  something 
to  wk^  add  the  Court  can  and  does  restrain  his  progress,  till  he 
wfll  do  what  they  think  just  and  reasonable ;  but  the  only  engine 
by  which  they  extort  his  consent,  is  a  stay  of  proceedings,  by 
ratering  impariances,  ad  infinitum^  till  he  complies ;  that  mode 
of  compulsion,  however,   cannot  be  made  applicable  to  a  de- 
fendant.   If  they  possess  a  direct  jurisdiction  even  over  a  plain- 
^  why  is  there  no  instance  to  be  found  of  a  like  rule  enforced 
npon  a  plaintiff  by  the  terror  of  an  attachment?    The  purpose 
of  ftis  rule  would^also  be  contrary  to  the  policy  of  the  revenue 
It^  so  far  as  the  object  of  it  is  the  production  of  a  copy,  wbil^ 
the  original  remains  unstamped;  for  such  a  practice  will  dis- 
oonnjge  the  stamping  of  originals. 

ShJpherd^  Lem^  fmd  Best^  Serjts.,  eonird.  The  mere  purpo^ 
of  this  rule  is  to  get  the  instrument  stamped,  that  if  the  de^ 
fefldant  shall  produce  it  at  trial,  it  may  be  admissible  evidence ; 
aiiiit&at  he  may  not  prevent  the  production  in  evidence  of  the 
tapjf  wUdh  tbe  plaintiff  possesses,  by  producing  the  unstamped 
dt^imtl.  Stilp^s  articles  and  charter-parties  not  under  seal,  have 
Mba  bMh  directed  to  be  produced.  The  same  thing  was 
granted  in  the  case  of  Cooke  v.  Stocks^  This  case  is  very  dis- 
tiogoiilUilil^  frbtd'  Uiose  in  which  inspection  of  corporation  books 
hA  \Mm  dtoited  to  persons  not  interested  in  (jbem ;  for  this  ip 
tim  ^Itty  t^Vhitt  iiDoh  whidi  ibe  action  is  bron^t.    Ap  fPpU- 

li^  ttir  k'SmtdeSipiiy  Ibr  a  dis£6v«it>  "^^^  ^  liug^ry ; 

for 
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1811.       for  the  plaintiff  is  already  possessed  of  the  contents,  and  copies 
BAmcAN     ^^  *^^*  paper,  but  ♦  has  no  means  of  giving  them  in  evidence:  ift 
^.  therefore,  the  plaintiff  cannot  obtain  this  rule,  he  is  destitute  of  * 

?*#f"'"T^  relief.  The  instrument  being  in  the  custody  of  a  party,  a  sub- 
,  •  -'  pcena  duces  tecum  cannot  be  had  against  him.  The  Court,  and 
judges  at  chambers,  have  often  compelled  the  production  of  in- 
struments in  the  custody  of  defendants.  It  is  impossible  that 
the  numerous  rules  which  have  been  made  at  chambers  for  simi- 
lar purposes,  can  have  been  all  made  by  consent.  In  the  case 
of  Taylor  v.  Osborne  the  Court  of  King's  Bench  recognized 
their  own  jurisdiction,  but  held  that  instance  unfit  to  exercise  it 
This  instrument  is  in  an  improper  custody,  for  it  ought  to  have 
continued  in  the  hands  of  Bawling  the  depositary  and  trustee  of 
^  all  parties,  and  he  would  have  been  compelled  to  produce  it  on 
his  jsubposnoj  and .  the  defendant  cannot  discharge  himself  or  his 
trustee  from  that  duty  by  his  own  wrongful  act.  The  plainti£Si 
are,  as  it  appears  by  the  declaration  in  the  causey  creditors  of 
the  Mil/brd  bank,  and  therefore  parties  to  this  instrument. 

In  the  course  of  the  argument,  Mansfield,  C.  J.  at  first  ex- 
pressed a  doubt  whether  the  Court  had  any  jurisdiction  to  in- 
terfere, other  than  that  which  they  exercised  over  plainttffii 
through  the  medium  of  imparlances;  but  he  afterwards  thought 
it  by  no  means  clear  that  the  Court  cannot  make  a  peremptory 
order  on  a  plaintiff  for  tlie  production  of  deeds,  and  enforce  it 
by  way  of  attachment.  If  the  plaintiffs  took  the  notes  after  this 
notice  was  given,  unless  they  were  after-drawn  notes,  they  had 
the  stronger  equity,  because  they  took  them  upon  the  fiuth  of 
that  guaranty.  Heaih,  J.  observed,  during  the  argument,  that 
the  rule  restraining  the  production  of  instruments  to  the  appli- 
cation of  a  party  named  therein,  was  much  too  strict ;  for  sup- 
pose a  person,  though  no  party  to  a  deed,  took  an  estate  by  way 
of  remainder,  he  had  nevertheless  a  strong  interest  in  the  deed» 
[  168  ]  ^^^  ^&s  entitled  to  compel  the  production.  In  the  ca3e  of  a 
copyholder,  it  was  sufficient  to  enable  him  to  obtain  an  inqieo- 
tion  of  the  court  rolls,  that  he  claims  an  interest  under  them ;  it 
is  not  necessary  to  shew  by  affidavit  that  he  has  an  interest.  He 
had  often  made  at  chambers  orders  similar  to  this  which  was 
now  prayed. 

Mansfield,  C.  J.  delivered  the  opinion  of  the  Court. 

This  is  a  rule^  calling  upon  the  defendant  to  produce  a  cer- 
tain paper,  and  it  is  made  on  the  ground  that  the  plainti£Es  arev 
interested  in  that  paper,  and  that  is  the  only  ground  on  vhich 
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thqrcan  support  their  application.  Oo  the  declaration  the  1811. 
plaifltifi  state,  that  at  the  time  of  the  giving  of  the  guarantee, 
they  held  aonie  notes,  and  in  consequence  of  it,  became  possessed 
of  others.  They  state  in  their  affidavit,  that  the  paper  in  qaes-  N.  j^hillqv. 
tion  was  delivered  to  Bawling^  who  caused  several  such  papers  to 
be  printed  and  affixed  in  various  parts  of  the  county,  and  that 
hepve  up. the  original  in  consequence  of  an  application  made 
by  th^  defendant.  This  affidavit  is  not  answered,-  therefore  wie 
moit  suppose  that  the  instrument  is  in  the  possession  of  the 
defendant,  since  he  does  not  deny  it ;  and  the  question  is,  whe- 
ther the  Court  have  jurisdiction  to  compel  the  production  of  it 
&rthis  purpose.  No  doubt,  if  the  Court  has  such  a  jurisdio- 
tioD,  it  will  be  extremely  convenient  for  the  purposes  of  justice. 
In  many  cases  the  courts  compel  production,  as  of  records  of 
corporation  books,  in  cases  of  quo  warranto.  This  paper  is  cer- 
tainly not  of  a  public  nature,  like  corporation  books  or  records, 
but  it  is  a  paper  in  which  the  plaintiff  is  interested.  In  the  case 
of  Odiome  v;  Taylor,  in  the  Court  of  King's  Bench,  it  seems 
admitted,  that  if  the  party  had  been  interested,  he  might  have 
had  the  prodnctioiK  of  the  instrument.  The  plaintiflT'  in  that  ^ 
case  was  not  a  party  to  that  agreement,  but  a  perfect  stranger, 
and  not  interested  in  it,  therefore  it  was  properly  refused.  But 
it  it  possible  to  say,  upon  reading  this  paper,  that  any  man  who 
held  any  of  these  notes,  or  should  take  them,  was  not  interested?. 
When  a  man  grants  by  deed  poll,  no  person  executes,  but  the 
gnmtor;  yet  is  it  to  be  said  that  the  grantee  is  not  a  party?  It 
is  impossible  to  say  then,  that  all  the  persons  who  held  any  of 
these  notes,  were  not  as  much  parties  to  the  paper,  as  if  they  had 
aigned  it ;  therefore  according  to  the  authority  of  the  Court  of 
King's  Bench,  that  part  of  the  rule  which  requires  the  defendant 
to  produce  the  paper  to  be  stamped,  must  be  made  absolute. 
We  should  have  had  a  difficulty,  (which  occurred  to  the  Court,) 
in  granting  the  other  part  of  the  rule,  which,  prays  that  the 
iiefendant  may  be  restrained  from  producing  the  original,  and 
that  the^plaintiff  may  give  the  copy  in  evidence^  because  it  is  a 
means  of  prgudicing  the  revenue,  as  it  would  make  it  less  ne- 
cessary for  penoni  to  put  stamps  upon  their  instruments; 

Heats,  J.  My  Lord  has  gone  so  fully  into  tbe  grounds  «nd 
drcnmitimofii»  of  this  case»  that  it  is  unnecessary  for  me  to  repeat' 
tbem.  Certainly  the  jurisdiction  has  been  frequently  exercised, 
and  very  modi  to  the  advantage  of  suitors,  and  the  furtherance 
o£  jiisticd.    A  distinptioa  is  niade  by  my  brother  PM  between 


[  16S  ] 
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1811.        the  application  by  a  phdntiff  and  that  which  is  made  by  a  de- 
— -T-        fendant,  and  he  has  relied  on  (he  mode  used  to  compel  a  plain- 
Bateman     ^  ^  produce  an  instrument  of  which  he  has  the  custody,  by 
N.  Phillips,  permitting  the  defendant  to  enter  imparlances,  as  a  proof  that 
the  couit  has  no  power  over  defendants ;  but  it  is  every  day's^ 
practice,  where  a  defendant  gives  notice  of  a  set-o£^  tar  the 
Judges  at  chambers  to  make  an  order,  that  the  defendant  AM 
not  be  at  liberty  upon  the  trial  to  give  evidence  upon  the  set- 
[  164  ]      offf  unless  he  delivers  to  the  fdaintiff  a  particular  of  the  hems  of 
set-off  (a).    The  remainder-man  who  takes  an  estate  is  not  a 
party  to  the  deed,  but  should  he  not  have  access  to  the  deed 
upon  application  ? 

Chambre,  J.  lam  of  the  same  opinion.  The  parties,  who 
now  make  the  application  are  not  instcumentary  parties,  but 
they  are  parties  in  interest. 

Rule  absolute  as  to  such  part  sA  prayed 

that  the  paper  might  be  produced  in 

ordeir  to  be  stamped,  dischai^;ed  as  to 

the  residue.  ' 

Mr.  Justice  Lawrence  was  absent  this  day  in  consequence  of 

indisposition. 

(fl)  But  qtutre  whether  a  defendant  who  gives  nodce  of  setoff,  is  not,  pr^ 
tantoy  in  the  nature  of  an  actor  ?  and  whether  the  compuUion  is  not  laid  on 
him  in  hia  character  of  ar/or,  not  of  defendant. 


_    ^„  Brgnnan  r.  Egan. 

Abu.  23. 


The  plea  of  «)»    D-EST,  Seijt.  had  obtained,  on  the  authority  of  Coffin  v.  OtTfr 
lS^l^\Ti  ^^y  1  T.  R.  462.,  a  rule  nisi  to  set  aside  for  ir/flgularity, 

^e*»' ™»y  ^      with  costs,  a  judgment  which  the  plaintiff  had  signed  for  want 
nullity.  of  a  plea,  upon  the  confidence  that  the  plea  of  non  assumpsit^ 

which  the  defendant  had  pleaded  to  a  declaraitiou  ia  debt  foe 
work  and  labour,  was  equivalent  to  lio  plea  at  all, 

ClaytoHf  Serjit.  now  shewed  cause.  There  is  no  distinction  in 
pleading  between  nihil  dicere  and  instfffieienler  dicere.  Ydv.  S8» 
Hughes  V.  Phillips.  Coppin  v.  Carter  was  distingubhafaie  from 
this :  for  there  an  offence  was  charged,  and  not  guilty  was  a  le^ 
I  165  3  levant  iss)ie.  Stafford  v.  I4ltle^  cited  in  &  »ote'to  that  case^  it 
directly  in  point  for  the^ijQ tiff. 
^  34j^fi^D^  C.  J,    ]«i^wea[(traf9rdNatKydiii«iihtfft^i^ 

expresses 
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ezprestes  tbe  leme  of  the  general  issue  in  assumpsit^  much  beUer       1811. 

than  non  assumgsiU    Fori  upon  non  assumpsit^  may  be  given  in        

eridence  a  rdease,  or  payment,  or  any  thing  which  shews  that  ^^  ^^ 

there  was  no  cause  of  action  at  the  time  of  the  action  brought  i  Eoah. 
although  the  form  of  the  issue  is,  that  the  de&ndant  did  not  un- 
dertake, whereas  the  truth  may  be  that  he  has  undertaken  and 
has  performed.  If  we  follow  precedents,  however,  we  must  sigr 
this  plea  is  a  nulli^,  and  the  judgment  regular  ;  and  therefore 
I  am  sorry  to  say  that  the  rule  can  be  mad^  absohite,  only  oti 
ibe  terms  of  the  defendant  paying  the  costs. 

Rule  absolute  on  pi^ymeBt  of  costik 


Clayton  t;.  Dilly. 


Nov.  23. 

i 

npHIS  was  an  action  iot  money  pai^  and  money  had  and  re^  A  plaintiff 
'*'    ceived,  which  was  tried  before  Mansfield^  C.  J.  at  the  1Ve$i^  Lid«nt*s  au-^ 
wdnster  sittings  after  Trinity  t&cm  181 1,  when  the  plaintiff  proved  |{j^Ybci*io 
his  having  paid  1052.  and  pvoved  the  defondiint^  hand-writing,  the  defendaot'i 
authorizing  the  plaintiff  to  bet  for  the  defendant  at  Epsom  tSaCes,  {^^'^  ^ 
and  proved  that  he  had  betted  two  bets  of  50/.  each  on  a  horse  them  without 
named  Pledge^  and  another  bet  of  6U  admitted  to  he  l^al,  aU  of  ezpreu  direo- 
which  were  lost  and  .puid  by  the  ji^ntiff ;  and  he  now  brought  ^^^  |^er 
this  action  to  recover  from  the  defendant  the  money  he  had  so  from  the  de- 
advanced  for  him.     The  jury  found  *a  verdict  for  the  pluo^  amount !^^tbe 
•object  to  the  point,  on  which  n>oo«y  ^  p*^* 

Pell^  Seijt.  in  this  term  obtafaied  a  rule  nisi  for  reducing  the    t  J 

verdict  from  105/.  to  5/.,  viz.  that  the  betting  being,  by  virtue  of  the 
statutes  16  Car.  2.  c.  7.  s.  2.  and  9  Ann.  c.  14.  s.  6.,  an  illegal 
transaction,  to  which  the  pli^ntiff  was  himself  privy  and  instru^ 
mental,  and  the  defendant  having  paid  the  money  by  the  author 
rity  of  tbe  plaintiff  to  the  winner,  the  plaintiff  ooald  not  now 
recover  it  from  the  defendant  {LawrdKe^  3.  ^observed,  that  it 
had  baen  held  that  a  case  was  iiot<within  tfaait  section  of  the  sta* 
tute  of  Ann.  which  awakes  it  ill^ral  to  bet  ^  oo  the  sides  or  hands 
of  sQch  as  do  or  shall  ipliqr  as  therein  afai^said,''  unless  k  were  a 
betting  on  the  sides  or  hands  of  persons  playing  at  a  game.] 

Leni^  Seijt.  on  ^  subsequent  day  in  dds  term  shewed  cause 
against  tins  rule.  He  admitted,  in  consequence  of  the  decided 
cases,  tbe  illegaUty  of  the  two  bets  in  question.  AUiMbrddk  v. 
JfoU,  2  fVils.  309.  Blaxtm  v.  l^e,  ibid.  Goodbum  v.  Afor<#y, 
2  JS^.  U«9^     i^t)i9^1%  if  Um  auiltdr  wwewmr^s  i$U^9^ithe 

doctrine 
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181 1.       doctrine  o{  Barjeau  v.  Wdlmesley^  2  Str.  1249.,  would  rather  be 
adhered  to.     But  although  the  transaction  was  illegal,  and  al- 
^^  though-the  plaintiflP  had  knowledge  of  it  afterwards,  ana  in  that 

•Dully.  sense  was  privy  to  it,  yet  as  the  defendant  might  have  exercised 
all  the  authoVity  entrusted  to  him  in  legal  and  not  in  illegal  bets, 
it  could  not  bis  said  that  the  pIainti£P  was  a  party,  or  instrumen- 
tal to  the  ille^lity,  and  therefore  he  might  recover.  He  refisr- 
red  to  the  cases  of  Faikney  v.  Reynous  and  Richardson^  4  Burr. 
2069.    Patrie  v.  Hatmay,  S  T.  R  418. 

Pellf  Serjt.  in  support  of  his  rule,  observed,  that  all  these 
[  i67  ]  authorities  had  lately  undergone  full  discussion  in  the  case  of 
Webb  V.  Brooke^  ante^  S.  6.  The  rule  has  been  established  by 
the  cases  of  Lacaussade  v.  Wkiie^  T  T.  R.  5S5.9  and  Hamson  v. 
Hancock^  B  T.  R.  575.,  that  a  person  cannot  render  that  l^al 
by  employing  the  agency  of  another,  which  he  could  not  legally 
do  directly  by  himself.  The  plainti£P  comes  to  ask  the  Court  to 
assist  him,  through  the  medium  of  another,  in  the  illegal  prac- 
tices of  betting  and  horse^racing.  He  also  referred  to  the  cases 
oiHavdock  v.  Rockwoodj  8  T.  R.  268.  and  Aubert  v.  Walsh^  ante, 
3.  277.  [Chambre,  J.  referred  to  Cotton  v.  Thurlandj  5  T.  R. 
405.] 

JTie  Court  gave  the  parties  further  time  to  consider  the  au- 
thorities, and  on  a  subsequent  day  Heath  J.  observed  that  the 
following  cases  were  relevant.  Ex  parte  Mather,  3  Ves.  378., 
where  Lord  Rosdyn,  Chancellor,  said,  *^  he  had  often  had  oc- 
casion to  think  of  those  cases  on  lottery  insurances,  &c.,  and  it 
never  occurred  to  him  to  be  possible  to  state  a  distinction  between 
them  and  a  case  repeatedly  adjudged ;  if  a  man  is  employed  to 
bay  smuggled  goods,  if  he  paid  for  the  goods,  and  the  goods 
come  to  the  hands  of  the  person  who  employed  him,  that  per- 
son shall  not  pay  for  the  goods.''  IS  Ves.  816.  Ex  parte  But* 
wter.  Lord  Erskine,  Chancellor,  went  largely  into  the  case  of 
Steers  and  Lashletfj  6  7*.  JS.  61.,  and  all  the  other  cases  adjudged 
in  the  King^s  Bench ;  but  in  that  case,  the  case  Ex  parte  Mather 
was  not  cited.  And  he  observes,  that  Steers  v.  Lashley  was  de- 
cided by  Lord  Kenyan,  C»  J.  in  the  absence  of  Grose  and  Z^atD- 
rence.  Justices. 

Fell  referred  to  the  case  of  Ribbans  v.  Criekett,  1  Bos.  264. 

Adjomatur. 

[  150  ]  '      Mansfield,  C.  J.  on  thi^  day  delivered  the  opinion  of  the 
Court. 
Upon  the  diseossion  of  this  Tole^  a  great  many  easies  were 

cited. 
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cHedf  and  not  all  reconcileable  to  each,  other ;  bat  considering 
this  case,  upon  the  inference  to  be  drawn  from  all  the  cases,  it  is 
impossible  that  this  action  can  be  supported.  In  Pelrie  v.  jF&ff- 
najff  the  plaintiff  succeeded  upon  the  ground  of  an  express  otder 
to  the  man  to  pay  the  money,  that  is,  the  desire  of  the  testator; 
and  he  could  not  have  resisted  it.  In  Faiiney  v.  Beytous^  there  was 
an  order  to  pay  the  money,  though  it  was  on  an  illegal  contract ; 
and  the  reasoning  o£  Butler  and  GrosCf  Justices,  in  favour  of  the 
plaintifi^  in  Peine  v.  Hannay^  would  have  applied  for  the  de^ 
fimdant  in  this  case.  Here  is  no  order  from  the  defendant  to 
the  plaintiff  to  pay  the  bets  that  he  lost;  and  though,  from  the 
nature  of  the  transaction,  it  is  natural  that  the  plaintiff  should 
pay  far  the  defendant  any  money  he  lost,  yet  that  arises  out  of 
tbe  nature  of  the  transaction  itself,  which  is  an  illegal  transac- 
don,  in  which  the  plaintiff  is  the  principal  actor ;  it  is  impossible, 
therefore,  to  say  that  the  plaintiff  can  recover  this  mon^, 
which  he  has  paid  in  pursuance  of  this  illegal  transaction.  There- 
fore the 

Rule  must  be  made  absolute. 


1811. 

Cjlatton 

DiLLT. 


Hubbard  v.  Jackson. 


[  169] 

Abo.  95. 


n^HE  plaintifl^  in  the  first  part  of  his  first  count,  proceeded  ^^^^ 
^   in  declaring  in  the  usual  form  upon  a  policy  of  insurance,  gaioeas^^r 
effected  by  himself  on  the  5th  day  of  June  1807»  at  and  firom  ^rk^/uod 
».  PeterOurgh  to  Chatham j   Woolwich^  Londorij  Portsmouth,  or  ^^'^^'"^ 
Plymouth,  all,  or  either,  and  including  risk  in  craft,  upon  goods,  of  pKiniam 
ra  the  good  ship  or  vessel  called  *«  Ship  <>r  Ships,**  warranted  to  ^^7^^'* 
tail  on  or  before  the  20th  o(  August  1807|  old  style,  beginning  and  7^^^^ 
the  adventure  firom  the  loading  thereof  on  board  at  St.  Peters^  90th<^Juguit, 
hur^  valued  at  10,000/.  on  hemp,  marked  JB,  valued  at  ^Bl.per  ]jJ^^^J|^,\ 
ton,  at  a  premium  of  four  guineas  per  cent,  to  return  455.  pei^  and  premium. 
€ent.  if  the  ships  should  sail  with  convoy  firom  the  Sound,  on  such  ^am]^^^^ 
part  as  should  be  discharffed  in  the  river ;  405.  per  cent,  pn  such  the  under- 

*^  .,_        ,.     ,,.        ^  .j«..  ^    writer,  for  (bur 

part  as  might  be  discharged  at  Portsmouth,  and  355.  per  cent,  goioeas  additi- 
upon  such  part  as  might  be  discharged  at  Plymouth,  and  arrive ;  J^*^  5^,* 
and  after  averring  the  payment  of  20  guineas  premium,  mutual  lest  for  arriTai» 
promises,  and  the  defendant's  subscription  to  the  policy  for  500/.,  ,^01^  f^m 

the  warranty  of 
ttUing  before  20th  AuguH,  to  makinf  it  a  winter  risk,  and  withdrew  the  mf  |(k  of  the  hemp. 
Held  that  theae  were  not  mch  alteratk)nt  of  the  i abject-matter  insured,  and  of  the  terms  of  the  po- 
lic]P»  but  that  they  mif^t  be  made  by  aiaL  05  G.  3.  c  6S>  <•  13.^  without  any  new^tamp. 

the 
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1811.       die  fdaintiff  aUegcd  that  aiter  tl»  making  of  the  policy,  the 
plaintiff  was  destroiis  to  withdraw  the  mark  of  the  hemp,  as  sp«- 
oifiMl  in  the  policgr,  and  die  worranty  of  sailing  before  or  a^  the 
jACKfiON.     time  in  the  policy  mentioned,  whereof  the  defendant  had  notiee, 
^nd  iheeevf  on,  afterwards,  on  the  6tk  of  October^  in  the  same 
yeiH*,  by  a  memckrandiim  indorsed  on  the  policy,  and  subscribed 
by  the  deftndant,  hy  one  P.  &%,  his  agent  duly  aiithoriaed,  it 
was  agreed  by  and  between  the  plaintiff  and  defendant,  for  the 
consideration  of  four  guineas  additional,  and  allowing  Bs.  per 
€ent.  iem  return  than  was  stated  in  the  policy,  to  withdraw  the 
mark  of  the  berap  q>ecified  in  the  policy,  and  the  warranty  of 
[  170  ]      sfldling ;  asid  the  policy  was  ther^y  declared  to  be  upon  the  fbl« 
lowing  vessels,  viz*  the  Susannah^  Progress^  MiianihOj  and  Adonis^ 
that  is  ix>  say,  on  hemp  to  be  carried  and  conveyed  by  thoae 
vessels  on  the  voyage  io  the  poli^  mentioned,  of  which  the  de- 
fendant bad  notice,  and  in  consideration  thereof,  and  that  die 
plaintiff  had  paid  Um  the  premium  of  20  guineas,  being  after 
the  rate  of  four  guineas  per  cent,  for  the  assurance  of  500^  upon 
the  premises  in  the  poKcy  and  memorandum  mentioned,  that  is 
to  say,  on  hemp  to  be  carried  by  the  Susannah^  Progress^  Melan- 
thOi  and  Adonisy  on  the  voyage  in  the  policy  mentioned,  and  that 
the  plaintiff  had  promised  the  defendant  to  perform  every  thing 
in  the  policy  mentioned  on  his  paft,  except  as  to  the  mark  on 
the  hemp  and  the  warranty  of  sailii^  ihecein  mentioned,,  the  de*- 
fendant  undertook  to  become  an  insurer  to  the  plaintiff  fcr  500f. 
on  the  premises  in  th^  policy  and  memoraadum  moitianed,  vili* 
on  hemp  to  be  carried  by  the  Susannakj  Pn^ess^  MelaniAOf,axiA 
Aidwigj  on  4he  voyage  on  the  policy  mentioned,  valued  as  afoto- 
s^d,  and  would  fulfil  all  things  in  the  policy  on  his  part  cob- 
tailzied,  aa  such  asfturer^  except  that  the  return  of  premium  in 
the  events  in  the  policy  .mentioned  was  to  be  55.  per  cent,  lem 
than  in.the  pplicgr  was  mentioned.    Tlie  plaintiff  then  averted^ 
that  the  ships  wei^  in  safety  at  Petersburg,  and  that  hemp  to  the 
vahie  of  .20»000/.  y^m  there  put  on  board,  viz.  1^  bundles  c£ 
heinp,  value  6000/.,  on  board  theSb$ann^g  97  baodles,  valae 
4f60QL,  on  boav4  ikePr^ess;  157  bundles,  value  7000/.,  on 
board  the  MitatUio  s  and  89  bttadUs^  value  dOM^,  on  board 
the  Adonisj    that  the  plaintiff  was  interested   to  the  whole 
amoont ;  that  the.4hipa  Mailed  on  ibe  voyage^  and.tbat.the  Melam- 
tho.  Progress,  and  Adonis,  with  their  cargoes,  were  lost  by  cap- 
inte,  and  that  the  Susanndh  was  afterwards  to  taJken  likewise.    In 
iIm  «acond;e(Mhit,v.tiie.plaiHiiir  ttoektetd  on  the  peii^rMi  menn^ 

,  randum 
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nmdum  indorsed,  as  follows:  he  alleged,  that  on  the  6th  of       iSH* 
Cctober  1807  *  he  effected  a  policy,  purporting  thereby  and  gob* 
^^uning  therein  in  substance  and  to  the  effect  following ;  that  tba 
pilaintiff  made  assurance  at  and  from  &.  Petersburgf^  to  Chatham%     4^^fiW|Q|r» 
^^oolmchf  London,  Portsnumih  or  Plymouth^  all  or  either^  includ*     ^     H^  i 
m  Mig  risk  in  craft,  upon  goods  by  ship  or  ships,  valued  at  lO/KXMLy 
hemp,  valued  at  45/.  per  ton,  at  the  premium  of  eight  guineas 
cent,  to  return  405.  per  cent.,  if  the  ship  sailed  with  convoy 
rom  the  Sound,  on  such  part  as  might  be  discharged  in  the  fiverj, 
,^5$.  per  cent,  on  such  part  as  might  be  disdwged  at  fortsmoutht 
.^Buid  805.  per  cent*  upon  such  part  as  might  be  discharged  9t  Plff^ 
-^renouth  and  arrive  ;  and  that  the  insurance  was  by  the  said  poUcgr 
^Hedared  to  be  on  the  following  vessels,  viz.  Susannah,  ¥rogrei9^ 
^..^^idahtho,  and  Adonis :  that  is  to  say,  on  hemp  lo  be  carried  by 
'Khose  ships  on  the  voyage  in  the  policy  mentioned  :  he  then  pnn 
■::reded  with  his  declaration  as  in  the  former  policy.    There  weie 
.^dso  the  usual  mon^  counts. 

tjpon  the  trial  of  this  cause,  at  the  sittings  io  Lm^n  after 
frinify  term  1811»  before  Manffietd,  C.i^  k  qopeared,  tkm 
^e  policy  and  the  memorandum  indorsed  thereon  were  of  the 
4stes  and  to  the  effect  averred  in  the  first  comit.of  the  dedaratiosy 
•and  were  respectively  subfcribed  by  the  defendant,  through  hie 
broker,  and  the  respective  premiums  paid.    It  appeared  in  evip* 
dence  that  the  JdelantAo,  one  of  the  ships  upon  wnidi  the  inter* 
est  was  declared,  soon  after  the  subscribing  of  the  policy  of  5tfa 
June,  arrived  in  England  in  August  with  a  eargoof  hemp  bekng^ 
ing  to  the  plaintiff,  but  it  was  not  marked  M.,  and  had  sailed 
again  for  another,  but  that  this  circumstanee  was  not  disclosed 
to  the  underwriters  at  the  time  they  subscribed  the  indorsed 
memorandum.    The  persoQi  hoiRever,  who  shipped  the  hetap^ 
nrore  that  the  hemp  which  he  instructed  the  plaintiff  to  insure 
iHB  diffier^it  hemp  from  that  which  he  shipped  on  the*  fint 
Toyage.    The  vessela  sailed  on  the  voyage  from  Petersburgh  wiUi 
a  cargo  of  hemp,  part  of  which  was  maiked£»  in  November,  and     £  172  ] 
were  captured.    For  the  defendant  it  was  contended  diat  thfe 
plaintiff  could  not  recover,  because  either  the  policy  was  origi* 
Dally  intended  to  attach  on  the  aeoond  voyage,  and  if  it  w«m^ 
then  there  was  a  fatal  concealment  from  Uie  underwriters  of  a 
material  drcumstance,  vis.  that  the  Melantio  had  been  at  home 
10  late  in  the  summer ;  because  that  would  dearly  have  shewn 
that  the  risk  would  be  a  winter  risk,  for  which  the  ufcicterwrilara 
always  ^efiwuiidied  a  higher  premiiin:  or,  if  the  poUcj  wan 

8  originally 
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18il.  originally  designed  to  attach  on  the  cargoes  shipped  on  the  first 
voyage,  then  the  plaintiff  could  not  recover,  because  the  memo* 
random  indorsed  released  the  warranty  of  sailing  before  20th 
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jAcnoN.  Augusij  which  made  it  a  di£Perent  adventure;  and  also  because 
the  memorandum  was  intended  to  effect  a  total  change  of  the 
subject-matter  insured,  from  the  cargo  which  arrived  by  the 
preceding  trip,  to  the  cargoes  which  were  shipped  upon  tha 
second  voyage ;  and  that  change  would  constitute  an  entire  new 
policy,  for  which  a  new  stamp  was  required,  but  had  not  been 
affixed.  They  contended  that  the  hemp  marked  R  meant 
certain  specific  bundles  of  hemp,  which  were  not  the  bundles 
ultimately  shipped.  This  therefore  was  not  such  an  alteration 
of  the  policy  as  was  permitted,  by  the  statute  S5  G.  S.  c.  63. 
«•  IS^  to  take  place  without  a  new  stamp.  The  jury  found  a 
verdict  for  the  plaintiff,  with  liberty  for  the  defendant  to  move 
to  enter  a  nonsuit,  upon  these  grounds. 

Accordingly,  Shepherd^  Serft.  in  this  term  obtained  a  rule 
nisi  to  that  ^ect,  upon  these  grounds,  the  Court  refusing  to 
grant  it  also  on  another  ground,  on  which  he  insisted,  that  no 
communication  had  been  made  to  the  underwriters  of  the  arrival 
of  the  MeUmtho  \n  England  in  August  from  her  first  voyage,  and 
observing  that  that  point  was  purely  a  question  for  the  jury,  who 
[  178  ]  were  to  try  whether  aiiy  fraud  or  concealment  had  been  prao 
tised;  and  that  the  jury  had  thought  that  inasmuch  as  the  de- 
fendant had,  upon  signing  the  memorandum,  accepted  the  winter 
premium,  the  ships  were  at  liberty  to  sail  when  it  was  conveni- 
ent to  them. 

Best  and  Va%^hanj  Seijts.,  now  shewed  cause  against  this 
rule.  They  insisted  that  this  alteration  in  the  policy  ^as  legal 
without  a  new  stamp,  being  within  the  stat.  S5  G.  S.  c.  ^3.  s.  IS., 
and  baving  the  three  requisites  designated  by  that  section,  viz. 
first,  the  hemp  remained  the  property  of  the  same  person,  the 
plaintiff;  2.  the  alteration  was  made  before  any  notice  of  the 
determination  of  the  risk ;  3.  the  premium  of  insurance  exceeded 
10*.  per  cent.  The  withdrawing  of  the  mark  was  only  a  dispen- 
sation with  one  proof  of  identity  of  the  goods,  to  obviate  any 
difficulty  upon  that  head  which  might  arise  at  the  trial :  as  to 
the  extension  of  the  time  of  sailings  the  very  point  that  no  new 
stamp  became  necessary  on  that  account,  had  been  decided  inT 
the  case  of  Kensington  v.  IngliSf  in  error,  8  Easty  273.  In  the 
case  ofHill  v.  Patten^  ibid.  373.  the  change  of  the  policy  from 
<<  ship  and  outfit  of  a  whaler,''  to  <<  ship  and  goods,**  was  clearly 

an 
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to  alteratioD  of  the  subject-matter ;  yet  there  Lord  EUenbcrangh        1811. 

^f^i  so  far  as  to  intimate^  that  the  shifting  of  successive  cai^oes        

ofgoodi  on  board  the  same  sHip,  in  the  coarse  of  the  same  con-     ^^'^^^^ 
tinned  adrenture^  as  in  the  African^  and  other  trades  out  and     Jacksoit.. 
hoxncj  might  properly  be  considered  as  one  continued  subject- 
iQAtter  of  insurance,  under  the  term  goods ;  which  is  a  much 
stronger  case  than  this,  where  the  hemp  was  identically  the  same^ 
wli  ether  it  was  marked  or  not,  and  howsoever  it  was  marked. 

Shepherd  and  Lem^  Serjts.  contrcU  Under  the  first  policy,  no 
iteoovery  could  be  had  for  the  loss  of  any  hemp  but  such  as  was  [  174  ] 
nmsu'ked  B,.  Under  the  second  poliq^^  effected  by  the  memoran- 
dizxD,  the  plaintiff  may  recover  for  the  loss  of  hemp  which  is  not 
io  marked:  the  second  policy,  therefore,  attaches  upon  wholly 
difierent  goods,  and  is  therefore  a  new  policy,  and  requires  a  new 
itxaxnp.  In  Hill  v.  Patten  it  was  held,  that  the  memorandum 
indoraed  wholly  did  away  the  first  policy.  It  is  at  least  an  ex« 
tesxmsion,  if  not  a  total  change  of  the  subject-matter  of  the  insur- 
xxy  to  do  away  the  mark. 

Cur.  adv.  \wU. 
3Iansfield,  C.  Jr  now  delivered  the  opinion  of  the  Court 
Jlfter  recapitulating  the  first  count  of  the  declaration,  he  ob* 
ed,  that  the  action  was  brought  to  recover  the  value  of  the^ 
ip,  according  to  the  insurance  effected  by  the  defendant.  On 
th^  trial  some  doubt  was  raised  whether  this  policy  was  not 
ovi^;iiialIy  intended  to  .apply  to  the  goods  which  came  on  the  first 
Tcjyag^;  and  it  was  suggested  that  the  communication  made  to 
tl&e  underwriters  that  the  plaintiff  wished  to  withdraw  the  war- 
^^B^sty,  without  more,  might  induce  them  to  think,  that  though 
*c>iBtthing  hiid  happened  to  prevent  the  ships  sailing  on  the  20th 
^  Jugusty  the  ships  still  remained  in  Bussia ;  not  that  they 
^^ve  here,  and  were  to  sidl  from  thence  with  their  original  home* 
^aid*bound  cargo.     But  those  doubts  are  now  removed ;  and 
u)e  only  remaining  question  is,  whether  the  withdrawing  the 
'^fks  on  the  hemp,  be  an  alteration  warranted  by  the  statute 
^^  6.  3.  c.  63.  8.  1 3.  without  a  new  stamp  affixed.     And  by 
^^  act  it  is  extremely  clear  that  no  alteration  can  be  made  in 
y^  labject  insured.    The  1 3th  sect  speaks  of  making  alteration 
^  the  terms  and  conditions  of  the  policy,  but  says  nothing  of  . 
^'^fiong  any  alteration  in  the  subject  insured.    It  was  said  by  ' 
I^  EUenborough  in  the  case  cited,  that  the  subject  could  not 
oe  changed;  it  would  be  making  quite  a  new  contract  between     £  i^fi  } 
^parties,  as|  for  instancy  the  substituting  wool  for  hemp. 

The 
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tk^  woM]#  of  ^.  19.  arei  ^  ProtMed  Aat  the.  Mng  insured  shall 
rnaaliB  the  property  of  the  saime  persoa."  The  words  are  ex- 
predss  and  thei^i^re  in  this^  ease,  the  question  is,  whether  ihe 
ahefation  of  the  letter  R  on  the  hempi  is  an  alteration  of  the 
thing  insured.  If  it  is  an  alteration,  the  poKcy  is  void  for  want 
of  a  new  staifep,  btit  if  it  is  not  an  alteration  of  the  thing  hisured, 
it  is  an  alteration  i»  the  terttisr  of  the  policy,  warranted  by  this 
section,  and  no  new  stamp  is  required,  and  the  verdict  is  right. 
It  was  argued  that  this  alteration  mtfst  be  good,  because  all  the 
exceptions  of  being  under  lOs.  per  cent.^  xmH  of  legal  time,  &c*^ 
were  negatived  by  the  evidence.  A^l  this  is  true,  but  it  does 
not  touch  the  question,  whether  this  is  an  alteration  of  the  sub- 
ject-matter. One  does  not  weH  understand  the  meaning  of  these 
marks*  In  a  general  ship  tiie  mark  is  important  to  distinguish 
tl^  property  of  A.  from  that  of  B.j  but  here  no  cause  appears 
for  such  marks.  Here  it  is  in  evidence  that  the  plaintiff  has 
always  great  quantities  of  hemp  ready  to  ship :  it  does  not  ap- 
pear that  the  letter  R  denotes  any  particular  species  or  quality 
of  hemp,  and  except  for  the  circumstance  of  not  having  the 
mark' alleged  in  the  first  |K>licy,  the  plaintiff  could  have  recover- 
ed on  that  policy  without  any  alteration.  We  therefore  are  of 
opinion  that  this  alteration  is  an  alteration  warranted  by  the  Idtfa 
section  of  that  act:  at  first  it  struck  me  that  this  was  not  within 
the  meaning  of  the  words, .  <^  terms  or  conditions,''  this  being 
rather  a  psort  ef  the  description  of  the  snfojeet'^satter,  thMi  li 
t^rm  6T  cotiditioR  cyf  the  contjiict.  But  we  think,  on  the  whole, 
diatik>  new  stamp  wa^  necessary,  and  ther^re  the  verdict  is 
right,'  and  &e  rule  must  be  discharged. 

Rule  iSscbarged. 
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A  deriie  of  all 
my  estate  <2f 
AtktoH,  passet 
a  fee-aimple,  as 
deieripttTe  of 
the  interest  de» 
vised,  not  mere- 
ly of  the  situa- 
tioaof  theland. 


Sir  Arthur  Ghichester,  Bart.  v.  George  Chich^ste]^ 

OxENDON,  Esq. 

THIS  was  an  action  of  trespass  oa  the  case,  ih  which  the 
plaintiff  declafed,  diat  the  defendant  was  s^ed  of  add  inn 
deee  Galled  B^  Grqft  Ck^ppivt^  W$tk  the  appUytenanees,  a*  iht 
pacish  ^  jMki0fh  1^  the  oouniy  of  Z9m^  ia  his  dcmMie  as  of 
fi^hold,  the  leyetAmt  thoM«f  belotigisg  to  the  phpntiff ;  aad 
tfaftt  the  d^finiNlaiit,  cooifiidiig  to  af^ri^e  the  plaintiff  itt  his  «e^ 
if&fAmBry  Mtate  and  intmut  in  Ae  saki  okM  with  the  Bfh 
plHMiidMe^  whtln  the  defeiulaiil  WM  so  lieMd  thepeog  <ni 

divers 
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divers  dajrs  wrongfully  and  unjustly  felled  divers  oak  trees,  then        181 1. 

growing  in  the  said  cfose,  and  took  and  carried  away  the  same, 

and  converted  them  to  bis  own  use^  whereby  the  plaintiff  had 

been  and  was  aggrieved  and  prejudiced  in  his  reversionary  estate     Oxendok. 

and  interest  in  the  said  close.     There  was  also  a  count  in  trover 

for  trees.    The  defendant  pleaded  the  general  issue.    This  cause 

came  on  to  be  tried  at  the  Devon  summer  assizes  1811,  when  a 

verdict  was  found  for  the  plainti£P,  with  nominal  damages,  sub* 

ject  to  the  opinion  of  the  Court  upon  a  case,  which  stated,  that 

the   late  Sir  John  Chichester^  Bart.,  being  seised  in  fee  of  the 

close  mentioned  in  the  declaration,  with  other  premises,  in  the 

parish  of  Ashton^  in  the  county  of  Devon^  on  the  8d  of  Sept. 

1808,  made  his  will  duly  executed  and  attested  for  passing  real 

estates,  in  the  words  following :  ^'  I  give  my  estate  of  Ashton^  in 

the  county  of  Devonshire^  to  George  Chichester  Oxendon^  second 

son  of  Sir  Henry  Oxendon^  Bart,  of  Broome^  in  the  county  of 

ieni,    I  give  the  house  in  Seymour  Place,  for  which  I  have 

pven  a  memorandum  of  agreement  to  purchase,  and  which  is  to 

be  paid  for  out  of  timber  which  I  have  ordered  to  be  cut  down, 

to  the  Reverend  John  Sanfbrd  of  SherwiUj  in  Devonshire,    John      [  177  ] 

(L.  S.)  Chichester**     The  devisor  died  withotit  revoking  his  Mill, 

ud  the  defendant,  who  was  the  devisee  named  in  it,  entered 

into  the  devised  preinises,  and  on  the  day  stated  in  the  declara- 

^on^  ordered  an  oak  tree  to  be  cut  down  on  the  close  therein 

>ii^tioned,  which  was  accordingly  done.     The  plaintiff  was  the 

l^rir  at  law  of  the  devisor. 

I^ellj  Serjt.  for  the  plaintiff,  contended,  that  the  words  <^  my 
^*^te  of  Ashton"  passed  only  a  life-estate  to  the  defendant.  H^ 
A^itted  that  the  words  *<  dl  my  estate,"  and  ^^  my  estate  in,'' 
aod  «  my  estate  at,"  will  respectively  pass  a  fee :  but  he  con- 
nived that  my  estate  of  Ashton  was  equivalent  to  saying  my 
^Aton  estate^  and  that  if  the  testator  had  used  the  latter  ex- 
pression, it  would  have  been  only  descriptive  of  the  locality,  and 
i^  of  the  interest  intended  to  be  devised :  he  endeavoured  to 
lupport  this  position  by  the  doubts  which  Lord  Hardwicke  had 
^tertained  upon  a  similar  point  in  Goodwyn  v.  Goodivyn,  1 

^tt.227. 

Tke  Court  interposed,  without  hearing  Lens,  Serjt.,  who  was 
^  have  argued  that  this  devise  would  pass  a  fee. 

Mansfield,  C.  J.  I  do  not  think  it  would  have  helped  the 
plaintiff  much,  if  the  testator  had  said  <^  all  my  Ashton  estate  :** 
if  a  case  can  be  found,  which  is,  in  words  and  syllables,  the  same 

VouIV.  K  as 
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181  h       as  this,  and  contrarily  decided,  we'  are  bound  by  it ;  bot  if  aoi^ 

I  thinic  tlie  case  is  clear.    It  Rntunatdy  hwpetis  that  the  rale  of 

^^  law  in  this  case  coincides  with  the  intention  of  the  testator :  lobe 

O^bKi^tb^.    sni^nathi&g  can  be  stronger  than  these  words. 

Judgment  for  deftndant 


[  i7«  1  ^  ^ 

Nov.  25.  WAINHOUSE  V.   COWIE, 

Every  pmtm  rTlHIS  was  an  action  brought  to  recover,  as  for  a  total  los% 
on  board'a  vet-  sustfdned  by  the  capture  of  goods  on  board  the  ship  Oceanf 

'^hu^?^ ""'    wpon  a  policy  eflFected  "  at  and  from  Hull  to  PalermOf  Messimh 

wiUiout  convoy,      r  r        j  n  •  i^ 

does  it  at  his  i^id  Mtdta^  OX  MaltOf  Messina^  and  Palermo^  all  or  any,  with 
hIwS^'i?^r  leare  to  call  at  Gibraltar  for  all  purposes  whaUoever,  to  take  in 
cient  lieenoefor  and  discharffe  ffoods  at  any  ports  or  places  the  vessel  might  touch 

the  voyage;  ,      •,    ,  ..       i  ^     ,  .l       i 

without  which  at,  and  With  leave  to  trans-ship  the  goods  by  any  other  vessel 
^  iSf ^!!Sf^    from  Palermo  to  Messinaj  or  from  Malta  or  Messina  to  P^ 

on  Disgoodsare  '  i_       i_     j 

Toid,  by  the      lermOf  upou  the  ship  Ocean  ;*'  and  the  policy  was  thereby  do- 

f,  57^  dared  to  be  <<  upon  goods,  paying  average  on  each  package^  as 

Although  the  if  separately  insured,  valued  at  666SL  45.**    Upon  the  trial  of 

owner  of  the         %•  \^  r        -m^ 

goods  supposed  this  causc^  at  the  sittings  after  Trinity  term,  1811,  before  Jnam^^ 
Sbi'u^!^  Jfeftf*  C.  J.  and  a  special  jury,  the  case  appeared  to  be^  that  the 
shooid  have  a  {>lainti£P,  who  resided  at  Halifax^  being  desirous  to  export  goods 
cenoe.^  ^  ^^  expedition  to  Palermo  on  board  a  running  ship,  engaged 
htv^^r^^  by  their  agents,  Rally  Emmett,  and  Co.  of  Hull,  to  ship  a  quan- 
distanoe  from  titjT  of  goods  from  that  port  on  board  the  Ocean,  then  lying  at 
£ld  w'^tm  ^^*  ^*^*^  tnghams,  brothers,  o(  Leeds,  had  chartered  for  the 
with  the  ma-  same  voyi^  and  which  they  intended,  and  represented  by  pub- 
Sbip^'orthe ob^  ^  advertisem^t,  to  be  an  armed  running  sliip,  carrying  ten 
^imig  for  her  gung  •  ^^  Q^t  completely  loading  her  on  their  own  account. 
docaments.  JSigAaiTU  had  laid  her  on  for  freight  as  a  general  ship.  The 
saitii^o?t^  plamtiff  acoordmgly,  with  a  fiiU  knowledge  that  this  was  a  nm- 
eonvoytoaport  ning  ship,  instructed  th^r  correspondents,  N.  and  H.  Warn* 
mnst  pass  ^      house,  in  London,  to  effect  the  insurance  in  question :  at  the  time 

SSTiSMSent  ^^^fe^ng  *«  V^^y  J»  London,  on  the  10th  of  Jtdy  1810,  the 

licence  to  au-  broker  represented  to  the  defendant  and  *tbe  other  underwriters 

mn^thoutV  ^^^  ^^  Ocean  was  a  running  ship;  and  the  premium,  which 

cence  oroon-  was  SIX  guineas/)^  Cent.,  was  the  higher  on  that  account.    He 

iidue  of  her  did  not  represent  to  th^tt  that  the  ship  would  have  convoy  finom 

2b?KSSed  ^'*''»'^-    "^riie  maater  of  the  Ocean,  on  the  16th  of  jUtps  at 

at  that  port 

AUcenoetoOiftrafttfr  will  not  legiHia  a  voyage  ^M^moiMtuhn,  and  itfaito,  touching  si  Wrattiir, 
and  finding  there  aeitber  licence  nor  convoy. 

[  «179  ]  HM^ 
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HuUf  received  the  plaintifTs  goods  on  board  from  their  agents       1811. 

Uiere^  and  on  the  same  day  signed  to  their  order  bills  of  lading.        

The  broker  oflnghams  resident  at  Hull,  procured  from  London^  vf^ 

through  the  agency  of  a  clerk  of  the  custom-house  at  Htdl^  and       Cown. 
without  any  communication  with  the  plaintiff  delivered  to  the 
master  of  the  Oceauy  on  the  16th  of  Jidj/t  together  with  the  ship's 
clearance  for  MaltOf  Messina^  and  Palermo^  a  licence  to  sail 
without  convoy,  with  ten  guns  and  eleven  men,  irom  HuU  to 
Gibraltar^  containing  no  reference  to  the  voyage  insured.    It 
WHS  iQ  evidence  that  neither  InghamSf  who  chartered  the  vessel^ 
nor  the  plaintiff,  knew  that  the  licence  was  a  licence  to  GibraJr- 
t^  only,  until  after  the  ship  had  sailed  from  HuU  on  her  voy- 
Hg^  which  she  did  on  the  18th,  having  on  board  the  comple- 
ment required  of  men  and  guns.    On  the  25th  of  August  she  was 
..4Mven  by  a  gale  of  wind  into  Gibraltar^  where,  but  for  that  dr- 
4cainstance,  she  would  not  have  touched.     On  her  arrival  there, 
.^e  master  inquired  first  for  some  person  authorized  to  grant 
Hiim  a  fiurther  licence  to  proceed  on  his  voyage  without  convoy ; 
finding  none,  he  next  addressed  himself  to  the  officer  com- 
on  board  the  Norge^  the  senior  British  naval  officer 
ling  on  that  station,  and  inquired  for  convoy  to  MaltOy 
inOf  or  Palermo :  that  officer  mformed  him  that  no  convoy 
ras  then  likely  to  be  appointed,  and  that  it  was  not  usual  to  ap- 
>int  convoy  from  Gibraltar  to  those  parts  of  the  Mediterranean, 
recommended  him  to  sail  in  company  with  other  vessels  for 
lutual  protection.    He  sailed  accordingly  on  the  5th  of  S^ 
in  company  with  two  other  vessels,  from  which  the  Oceqt^ 
sqxurated  in  a  fog  on  the  8th,  and  was  on  the  Hth  captured     f  180  1 
s  R'ench  privateer.    The  plaintiff's  interest  was  admitted.    1% 
in  evidence  that  no  person  resident  at  Gibraltar  at  that  time 
authority  firom  the  lords  of  the  admiralty  either  to  appoint 
'^Kxovoy,  or  to  grant  licences  to  sail  without  convoy.    It  was  fur- 
^Uier  in  evidence,  that  it  was  the  general  practice  of  the  lords  of 
~  |tbe  admiralty  about  that  period  to  appoint  convoy  to  Gibraltar, 
hviX  not  for  Palermo  or  other  places  beyond  Gibraltar :  that 
veiseb  were  sometiipes  recommended  to  take  convoy  from  Gib^ 
rmttar  s  but  that  was  not  done  here ;  that  so  lately  as  the  22d  of 
Jhtne  a  licence  had  been  granted  to  Malta  ;  that  there  was  more 
luUBaid  in  the  voyage  between  Gibraltar  and  Malta  than  between 
JEm/^Umd  and  Gibraltar.    It  was  objected,  for  the  defendant 
ibat  the  policy  w^ii  voidi  inasmuch  as  the  licence  obtained  did 
prt  Olivia  to  Ae  voyage  in^ured^  and  that  the  vessel  therefore 
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1811.       sailed  without  licence  on  the  voyage  insured.   *By  the  stat.  43  (?. 
3.  c.  57.  s.  1.,  "  It  shall  not  be  lawful  for  atiy  vessel  belonging 
to^  any^of  his  majesty^s  subjects,  (except  as  thereinafter  is  pro- 
vided,) to  depart  from  any  port  or  place  whatever,  unless  under 
the  convoy  and  protection  .of  such  ship  or  ships  as  shall  or  may 
be  appointed  for  that  purpose."   And  by  s.  4.,  "  In  case  any  vessel 
shall  depart  without  convoy,  or  shall  afterwards  desert  or  wil- 
fully separate  or  depart  from  such  convoy  contrary  to  the  provi- 
sions of  that  act,  every  policy  of  insurance,  upon  such  vessel,  or 
upon  any  goods,  laden  or  to  be  laden  on  board  thereof,  or  upon 
any  property,  freight,  or  other  interest,  arising  out  of  the  same, 
whereon  insurances  may  lawfully  be  made,  (and  which  shall  be 
the  property  of  the  master  or  other  person  having  the  charge  or 
command  of  such  vessel  so  sailing  without  convoy,  or  wilfully 
quitting  the  same,  or  of  any  person   interested  in  such  ship  or 
vessel,  or  cargo,  who  shall  have  directed,  or  have  been  any 
way  privy  to,  or  instrumental  in  causing  such  ship  or  vessel  to 
sail  without  convoy,  or  wilfully  separating  therefrom,)  shiill  be 
null  and  void  to  all  intents  and  purposes;  and  further,  if  any 
party  to  such  insurance,  his,  her,  or  their  executors  or  admini- 
strators, any  broker,  agent,  or  other  person  shall  knowingly 
make  or  effect  or  procure  to  be  made  or  effected,  or  shall  nego- 
tiate or  transact  any  settlement  upon  such  insurance,  or  pay  or 
allow  in  account,  or  agree  to  pay  or  allow  in  account  or  other- 
wise, any  sum  or  sums  of  money  upon  any  loss,  peril,  or  contin- 
gency relative  to  any  such  insurance,  every  such  person  shall 
for  every  such  offence  forfeit  the  sum  of  200/."     But  by  sect. 
6.  "  Nothing  in  that  act  contained,  whereby  vessels  are  required 
not  to  sail  or  depart  without  convoy,  shall  extend  to  any  vessel 
for  which  a  licence  shall  be  granted  to  sail  or  depart  without  con- 
voy, either  by  the  lord  high  admiral  of  Crreat  Britain^  or  by  the 
commissioners  for  executing  the  office  of  lord  high  admiral,  or 
any  three  or  more  of  them,  or  by  such  person  or  persons  as  shall 
be  duly  authorized  by  him  or  them,  or  any  three  or  more  of 
them,  for  that  purpose."     The  8th  section  provides,  that  "the 
act  shall  not  extend  to  any  vessel  sailing  or  departing  without 
convoy  from  any  foreign  port  or  place,  in  case  there  shall  not  be 
any  convoy  appointed  for  such  ships  or  vessels,  nor  any  person 
at  such  foreign  port  or  place,  duly  authorized  by  the  lord  high 
admiral  of  Great  Britain^  or  the  commissioners  for  executing  the 
office  of  lord  high  admiral  for  the  time  being,  or  any  three  or 
more  of  them^  to  appoint  convoys  for  such  vessels,  or*  to  grant 
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Ifoences  for  such  vessels  to  sail  or  depart  without  convoy." 
[A£€ihsfield^  C.  J.  thought  that  as  the  plaintiffs  knew  that  the 
vessel  was  to  sail  without  convoy,  it  was  incumbent  on  them 
to  see  that  a  sufficient  licence  for  the  voyage  was  procured, 
and  that  the  licence  proved  was  not  sufficient;  but  reserved 
bodi  points;  first,  whether  the  plaintiffs  were  privy  to  the 
tailing  without  convoy  within  the  meaning  of  fhe  act;  and, 
secondly,  whether  the  licence  obtained  was  a  sufficient  licence  for 
tho  voyage:  subject  whereto  the  jury  found  a  verdict  for  the 
plaintiff,  expressing  their  opinion  that  it  was  the  constant  course 
of  Crade  that  the  charterer  or  master  of  the  vessel,  and  not  the 
WM^et  of  the  goods,  should  procure  the  licence. 

S/iepherd,  Serjt.  having  accordingly  in  this  term  obtained  a 
rale  nisi  for  a  new  trial, 

S^si  and  Vaugkanj  Serjts.  shewed  cause.     Having  observed 
that  a  very  large  sum  was  depending  on  this  question,  and  that 
the  defence  was  unconscientious,  inasmucji  as  the  underwriters 
subscribed  the  policy,  with  a  full  knowledge  that  the  ship  was  to 
sail  without  convoy,  and  the  plaintiffs  knew  no  more,  they  insist- 
ed that  this  policy  was  not  avoided  by  the  convoy  act.     Even 
upon  the  4th  section,  the  policy  is  not  void,  for  all  the  words  of 
^^  section  must  be  taken  together,  and  then  it  will  not  suffice  that 
^oe  plaintiff  is  merely  conusant  of  the  fact  of  the  vessel  sailing  with- 
^t  convoy.     The  species  of  privity  mentioned  in  the  act,  is  such 
*  degree  of  privity  as  makes  him  instrumental  to  the  sailing  with- 
^^  convoy.     This  plaintiff  residing  at  Halifax^  at  a  cohsider- 
^^^  distance  from  the  port  of  Hidly  not  interfering,  or  eptitled 
^  itaterfere  with  the  manageftient  of  the  ship,  is  in  no  degree  in- 
strtunental  to   the  sailing  without  convoy.       But  further,    as 
*'*^    acts  in  pari  niaterid  may  be  called  in  aid  to  explain  eadi 
®^er,  so,  a  fortiori^  the  several  clauses  of  the  same  act  must  be 
^^strued  together,  and  it  must  be  seen  what  was  the  whole  in- 
^^tion  of  the  legislature ;  and  the  6th  section,  coupled  with  the 
^^y  SO  quaUfies  it,  that  the  offence  created  by  the  act  is  not 
Purely  the  sailing  without  convoy,  but  the  sailing  without  con- 
^^y  "  contrary  to  the  provisions  of  the  act;"  to  find  what  that 
^*>  all  the  sections  must  be  incorporated  ;  and  the  result  is,  that 
oy  the  words  of  the  4th  section,  the  procuring  the  vessel  to  sail 
without  either  licence  or  convoy,  constitutes  the  offence,  and  the 
policy  is  avoided  only  in  the  case  where  the  ship  sails  without 
^ther  licence  or  convoy,  with  the  plaintiff's  express  assent.     In 
thig  case  it  is  particularly  to  be  observed,  that  the  Ocean  was  a 
general  ship,  and  if  it  were  incumbent  on  the  owner  of  every 

parcel 


1811. 
Wainhousk 

v. 
COWIE. 


[  182  ] 


[  183  ] 


18$  CASES  iJi  MICHAELMAS  TERM, 


Waikhouse 


1811.  parcel  of  goods  sent  by  a  general  ship,  to  procure  a  licence  for 
the  ship,  there  would  be  as  many  licences  necessary  as  there  are 
consignors.    [Mansfield,  C.J.    Every  consignor  is  interested  to 

Cotiris.       see  that  one  proper  licence  for  the  ship  is  obtained.]     It  is  tra6 
that  the  convoy  required  by  the  act  must  be  convoy  for  the 
voyage,  and  that  the  licence  required  by  the  act  must  be  a  lic^t^ce 
for  the  voyage ;  but  inasmuch  as  it  has  been  determined  that  it 
is  sufficient  to  sail  under  the  protection  of  convoy  appointed  for 
so  much  of  the  voyage  for  which  government  think  it  sufficient 
to  appoint  convoy,  so  is  it  sufficient  to  sail  with  a  licence  for  80 
much  of  the  voyage  for  which  licences  are  usually  granted.  The 
licence  is  in  lieu  of  convoy,  and  the  necessity  of  the  licencfe  is 
only  co-extensive  with  the  ordinary  appointment  of  convoy ;  if 
it  were  otherwise,  the  sphere  of  British  commerce,  insteftd  of 
comprehending  the  whole  navigable  globe,  must  be  confined  to 
those  seas,  to  which  we  can  spare  ships  of  war,  to  act  as  convoy. 
It  was  in  evidence  that  no  licence  could  be  procured  to  any  point 
on  the  voyage  beyond  Gibraltar^  and  the  plaintiffs  had  suffi- 
ciently complied  with  the  statute  in  obtaining  a  licence  to  the 
furthest  point  to  which  a  licence  could  be  procured.    And  this 
would  be  a  sufficient  title  for  the  plaintiff,  even  if  he  were  mas- 
ter of  the  ship ;  but  the  case  of  the  owner  of  goods  is  very  difieroit 
from  that  of  the  master.     For  it  was  in  evidence,  that  in  the  or- 
dinary course  of  trade,  it  is  not  the  business  of  the  owner  of  tlie 
goods,  but  of  the  master  of  the  ship,  to  procure  the  licence ;  it 
[  184  ]      ^^  therefore  no  fault  in  the  owner  of  the  goods  that  the  vessel 
sails  without  a  proper  licence.     The  defendant  must  at  least 
prove  a  previous  knowledge  in  the  plaintiff  of  the  ship's  sailing 
without  a  sufficient  licence,  as  well  as  without  cohvoy;  but  so 
far  from  that  being  proved,  it  was  in  evidence  that  the  pTaintiff 
understood  a  licence  was  to  be  obtained,  and  intended  it  should 
be  obtained,  but  that  he  was  ignorant  what  sort  of  a  licence  bad 
been  procured,  nor  did  he  ever  know  the  contents  of  it,  until 
after  the  ship  sailed:  if  he  had  himself  obtained  a  defective 
licence,  it  might  have  been  said  that  he  was  instrumental  to  the 
offence.     It  is  said  that  he  was  conusant  that  this  was  a  running 
ship.    Undoubtedly  he  was  so ;  but  the  Court  cannot  intend  thift 
the  plaintiff  designed  to  act  illegally,  unless  there  be  evidence  oif 
it ;  nor  was  the  plaintiff  at  liberty  to  intend  that  the  master  or 
charterer  of  the  vessel  would  act  illegally;  he  contemplate^,  and 
had  a  right  to  contemplate,  that  she  was  a  tunning  ship  legeiBy 
to  be  licensed  for  the  Voyage,  ailid  td  pf esUltfe  that  the  char- 
terers or  the  master  ivould  procure  a  legal  and  sufficient  Ucemee 
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>B  tbeooane  of  their  boMneu.    It  U  impossible  to  say  that  mere       ISll. 

VQonace  of  a  fiurt,  which  it  was  not  the  plaintiff's  duty  to  eo^        

quire  intOi  shall  not  only  subject  him  to  the  loss  of  all  his  pro-  ^^^<*«» 
perty,  but  shall  subject  both  himself  and  the  broker  to  immense       Cowib» 
penalties^  and  the  defendants  themselves  to  a  penalty  of  iOOL 
^id^  which  is  a  necessary  consequence  inseparable  from  the 
^^IW,    But  it  cannot  be  that  one  man  should  be  rendered  a  cri- 
^^ibaly  because  another  is  ignorant  of  &ct8t    [Manffidd^  C.  J. 
^3lie  knowledge  has  no  relation  to  the  sailing  without  licence : 
the  knowledge  mentioned  in  the  act  is  the  knowledge  of  the 
mbiffB  sailing  without  convoy.]    Moreover^  this  case  does  not 
come  within  the  acty  by  reason  of  the  eighth  section;  for  the 
port  firom  which  this  vessel  sailed  without  having  either  convoy 
^mr  licence  was  Gibraltar  i  a  port  at  whichj  by  the  policy^  she     [  185  ] 
lad  liberty  to  touchy  and  at  which  there  was  neither  any  con- 
nroy  af^Kiintedy  nor  any  person  resident,  authorized  by  the  lords 
^  the  admiralty  to  appoint  convoy  or  grant  licences.    [Heathy  J. 
intimated  that  GibraUar  was  not  a  foreign  port  for  the  purposes 
Md  this  act.]    Either  therefore  the  licence  obtained  was  suffi- 
cient^ or  the  evidence  fiiils  to  connect  the  plaintiff  mth  the 
-illqpdity  of  the  vessel's  sailing  contrary  to  the  provisions  of 
"^beact. 

Shqpherd^  Seigtt  amtrd.  First,  it  is  dear  the  licence  obtained  was 
-ittsnffirient.  The  object  of  the  convoy  act  was  equally  to  protect 
the  uodarwriters  as  the  merchants,  for  it  was  designed  to  protect 
'^e  property  of  the  country  from  falling  into  an  enemy's  hands. 
The  policy  of  the  act  is,  that  it  shall  be  rendered  generally  Ulc^ 
to.sail  without  xxmvoy ;  but  a  dispensing  power  is  reserved  to  the 
government,  who,  having  the  best  intelligence,  may  be  supposed 
lo  be  the  best  judges  of  the  propriety  of  letting  ships  have  a 
licence  to  sail  without  convoy,  upon  receiving  particular  infor- 
mation of  their  respective  strength  and  destination,  and  weighing 
ibose  circumstances  against  the  probable  dangers  of  the  voyage. 
It  will  not  be  contended  that  if  the  government  had  determined 
toj^antno  licence  at  all,  the  ship  might  have  sfdied  without 
either  licence  or  convoy ;  why  then  may  she  sail  for  Palermo^ 
without  convoy^  when  the  govemment,  in  their  discretion,  think 
it  vise  JBot  to  liocnceher  to  proceed  without  convoy  further  than 
GibraUar  ?  If  a  ship  obtaining  a  licence  lor  a  small  part  of  her  . 
^^mB^  ^ay  ^ifierwards  .exte^  her  course  to  any  point  she 
pleases,  it  will  be  only  necessary  in  future  to  obtain  a  licence 

for  some  short  distance,  and  avery  merdiant  will  be  at  Vioctty  to 
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run  the  rest  o(  the  voyage  without  convoy  as  he  may  think  fit. 
It  is  expressly  proved  that  the  master  did  not  intentiotially  put 
^into  Gibraltar^  nor  ever  cleared  out  for  that  place ;  so  that  she 
never  sailed  on  the  voyage  licenced;  and  the  &ct  which  has  been 
insisted  on  as  affording  an  argument  for  the  plaintiff,  that  the  go- 
veiiiment  refused  at  that  time  to  grant  licences  to  Palermo^  a£R)rds 
the  strongest  argument  for  the  defendant ;  their  reason  evidently 
being,  that  they  did  not  find  it  convenient  to  appoint  convoy 
for  a  season  :  the  navigation  of  the  Mediterranean  was  so  much 
more  infested  by  the  enemy  than  that  on  this  side  of  GibraUarp 
that  the  government  deemed  it  expedient  to  let  the  law  take  its 
course,  and  to  prohibit  the  navigation  of  those  seas  altogether. 
The  case  of  the  owner  of  goods  may  be  admitted  to  be  distin-* 
guishable  from  the  case  of  the  owner  of  the  ship,  if  the  master 
barratrously  or  fraudulently  sails  without  convoy,  or  if  having 
sailed  with  convoy,  he  barratrously,  tortiously,  or  improperly 
leaves  the  convoy :  neither  the  owner  of  the  ship  nor  the  owner 
of  the  goods  should  be  prejudiced  thereby ;  but  here  the  owner 
of  the  goods  knowingly  puts  his  goods  on  board  a  ship  which  he 
knows  is  to  sail  without  convoy,  and  which  he  intends  should 
sail  without  convoy :  he  knows  therefore  that  he  embarks  in  that 
which  is  an  illegal  act,  unless  he  can  bring  himself  within  the 
dispensation.  It  is  therefore  a  duty  incumbent  on  him  to  en- 
quire of  the  master  whether  he  has  procured  a  su£Scient  licence; 
if  a  sufficient  licence  is  shewn,  and  the  master  afterwards  tor- 
tiously departs  in  contravention  thereof  the  owner  of  the  goods 
might  not  be  subjected  by  that  fraud  to  the  penalties  of  the  act ; 
but  that  is  not  the  case  here.  A  person  who  agrees  to  put  his 
goods  on  board  a  vessel  as  a  running  ship,  is  surely  instrumental 
to  her  sailing  without  convoy.  It  would  even  have  been  a  breach 
of  contract  in  the  master  if  he  had  waited  for  convoy.  The 
ships  sailing  without  convoy  was  not  a  sailing  without  convoy  from 
Gibraltar^  a  foreign  port  which  alone  is  excepted  in  the  case 
where  no  convoy  is  appointed,  but  it  was  a  sailing  from  HuU^  a 
British  port.  If,  indeed,  the  plaintiff  could  evince  that  convoy 
means  convoy  only  to  leave  the  port  he  is  in,  he  might  have 
some  colour  to  contend  that  a  licence  to  leave  the  port  he  was  in^ 
would  be  licence  for  the  voyage ;  but  upon  the  decided  cases 
there  is  no  colour  for  the  argument. 

Lens^  Seijt,  who  was  to  have  argued  on  the  same  side,  was 
stopped  by  the  Court. 

Mansfield,  C.  J.    This  question  lies  in  a  narrow  compass. 

This 
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This  is  ao  action  brought  to  recover  a  loss  sustained  by  the  cap- 
ture of  a  ship  insured  from  London  to  Maliay  Palermo  and  Mes^ 
The  declaration  states  a  sailing  oo  this  voyage,  and  a 


una. 


loss  by  capture.     On  the  trial  it  was  proved  that  the  ship  sailed 
without  any  convoy  for  this  voyag^  mth  the  privity  of  the  plain- 
tiff.  The  ship  was  advertised  as  a  running  ship,  it  was  perfectly 
veil  koqwn  she  was  to  be  a  running  ship,  to  sail  without  conVoy 
for  this  voyage.      The  defendant  has  a  right  to  avail  himself  of 
this  objection,  if  the  plaintiff  with  his  privity  did  put  his  goods 
on  board,  without  convoy  for  the  voyage;  but  it  was  argued 
that  the  plaintiff's  privity  alone  will  not  vacate  the  policy,  but 
that  he  must  be  instrumental^    Now  this  is  directly  contrary  to 
the  words  of  the  statute,  which  are,  *f  privy  to,  or  instrumental 
in."    It  is  not  necessary  to  decide  what  makes  a  man  instru- 
mental, but  it  was  never  before  thotight  that "  privy**  and  "  acces- 
sary" meant  the  same  thing;  and  that  the  plaintiff  is  privy  is  no 
ioabt;  and  the  clause  applying  to  persons  **  privy  or  instru- 
mentaV  if  he  is  privy,  his  insurance'  is  void.    'But,  it  is  said, 
that  the  plaintiff  is  protected  by  section  6.,  which,  exempts 
from  the  operation  of  the  act  dhips  idling  with  a  licence-;  and 
that  although  the  act  nd  Wh^re  uses  the  expression  that  the 
policy  shall  be  void  if  the  ship,    with  the  owner's  Jprivity, 
•  ^without  a  licencie^'  y^t  if  the  ship  did  sail  without  a  licerice, 
the  owner   of  the  goods  not  being '  privy  to  the  want  of  a 
licence,  be  shall  not  incur  the  forfeiture.     But  it  would  be  a 
strange  thing  indeed  to  insert  in  such  aii  instrument  as  this,  that 
the  shipper  knows  the  ship  is  to  sail  without  a  licence.     It  can- 
not be  necessary,  the  plaintiff  says,  that  every  shipper  of  goods 
must  know  and  see  that  a  proper  licence  is  obtained.    The'first 
answer  i^  every  person  shipping  goods  must  know  and  see  that 
a  sufficient  licence  is  given.     In  the  next  place,  what  is  the  cap- 
tain but  the  agent  of  the  shipper  in  respect  of  these  goods  ?  and 
does  he  not  therefore  apply  for  a  licence  as  such  agent?     But 
every  shipper  of  goods  may  go  and  inquire  at  the  Admiralty 
whether  such  a  licence  was  granted  or  not ;  and  every  merchant 
knows  it  is  not  the  practice  to  grant  licences  for  ships  going  up 
the  Mediterranean.    It  is  impossible  to  say  then,  on  these  two 
clauses,  but  that  the  plaintiff  has  offended  against  this  act^  the 
voyage  being  without  convoy,  and  with  his  knowledge,  and  no 
sufficient  licence  having  been  obtained.    Whether  the  Admiralty 
are  right  or  not  in  appointing  or  not  appointing  convoy  for  the 
MedHerrakeanj  or  in  granting  or  not  granting  licencesi  is  not 

for 
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1811.  fiir  the  cooitB  of  law  to  decide;  bat  as  tlie  law  now  standa^  aod 
aooordfing  to  the  present  pracdoe  of  the  Admiralty,  this  vojage  ia 
illegal.  It  is  quite  immaterial  whether  the  plaintiff  knew  or  not 
that  the  licence  was  insufficient.  If  the  captain  acted  wrong  the 
{daintiff  may  have  an  action  against  his  captain, 

Hbath,J.    lamof  theaameofMnioB.    I  cannot  add  any  thing 
to  what  my  Lord  has  said. 
[  189  1         CHAMBRByJ.  was  of  the  same  opinion,  itwas  aTerydearcaaew 

Bule  abaolate  to  enter  a  nnnsait  (a). 

\m)  iufwntmtf  J*  WIS  dbsentt  owiog  to  mfi^MMMboo* 


ifabaioTpw^  pAYNE  salt  butter  to  London  consigned  to  Pen^  by  the 
ciaet  tiietiuM-  hands  of  the  plaintiff,  a  carrier,  who^  by  mistake  delivered 


l!!uchu^  it  to  the  defendant,  and  he  appn^riated  it  to  his  own  use^ 
pteintarsdalai  adling  it  and  receiving  the  money.  Pen  had  paid  Pojfnt  for 
^^l^^edfytbe  ^  botter,  and  JBrtniM,  admitting  the  misrakf?  he  had  made^ 
!!^l^^v  |M>d  Pen  the  value.  The  plaintiff  dedaied  for  goods  sold  and 
f%ht  wbkh       delivered,  and  for  money  paid ;  and  delivered  to  the  defendant 


IShiainiin^nf  »  W*  of  particulars.  «  To  17  firkins  of  butter,  BU.  6*,"  not 
tini  traMMs  saying  for  goods  sold.  It  was  otyected  for  the  defendant  that 
If  acurier,  there  was  no  contract  of  sale^  dther  express  or  arising  by  im- 
^"^■^'^^  plication  of  law  between  the  parties,  upon  this  transaction,  and 
goods  COB-  that  althou^  the  plaintiff  might  have  reoovered  in  trover,  he 
toC^ sod &^  oonld  not  bring  axsMmfni  for  goods  aold:  the  count  for  money 
«ivnvn>tca  paid  was  not  adverted  to  at  the  triaL  The  jury  found  a  verdict 
!^S;;^,tl  for  the  plaintiff. 

teuid,  «H^  FoKgAon,  Sent  in  this  tenn,  obtained  a  rule  jdsL  to  set  aside 
Ctbarvaioe^  thevlsnbct;  and 

Mym!^  Sk^pkonc^  Serjt.  now  shewed  cause  i^ainst  it,  contending 
kogMHt&as  fjBigx  inasmuch  as  Aw  mii^  have  recovered  the  value  of  the 
BH  Me.  butter  ifgainfit  the  defendant,  it  was  competent  to  the  plaintifl^ 

^^t^^  ^^  bad  paid  to  Pen  the  value  of  ^die  butter,  to  sue  the  de- 
of  goods  fendan^  for  die  prioe^  as  money  paid  for  his  uae. 

Xn^nA  to  &  Vem^um^  amtrc^  contandbd  that  the  plaintiff  was  pradudsd 

[  *190  ]    £rom  taking  that  grou&d,  becaiwe  he  had  anade  no  claim  for 

monq^  paid  in  hia  hil  of  paiticulacs,  but  on^  for  goods  aold. 
MaMnudH  C.  J«    At  the  ttial  my  alttwitinn  mm  notcfiltfd 

I*  lh»  «onnt  for  aaoBiqr  pai^  but  upstt  this  count  I  think  the 

Mtien  au\y  he  sustained.    Ihc  plauitift  piry  f q| ouaowHaa <>f 

these 


Bboww 
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these  goods  being  wrongfully  detained  by  Hodgson  s  Acy  psy        IftlK 

the  ?alue  to  the  person  to  whom  both  they  and  Pen  were  bound 

to  pay  it;  and  this,  therefore^  is  not  the  case  of  a  man  officii 

oody  and  without  reason  paying  money  for  another;  and  there-     HoDGsoar. 

ht^  th6  action  may  be  supported.    As  to  the  objection  takeu 

mpertifig  the  bill  of  particulars,  bills  of  particnki?  are  not  to 

he  constraed  with  all  the  strictness  df  declarations :  this  b31  of 

pttticalars  has  tto  refensnce  to  any  counts,  and  it  sufficiently 

esftm^  to  die  defendant,  that  the  plamtiff's  claim  arises  on 

icODufit  of  th^  butter. 

Heath,  J.    We  murt  not  drite  partfes  to  special  pleaders  to 
draw  tbd^  biHs  of  particulafs. 

Rule  dischai^gied. 


ROLFB  t;.   R0G£R3«  r  loi   1 

Rogers  v.  BurgIess*  2^^  ^c 


1 


N  each  of  these  caases,  whidi  both  caoae  on  tipos  the  same  if  a  defend^ 

day,  Vaughauy  Seijt.  had  obtained  a  rule  nisi  that  the  plain-  "^'^fJJJIg^* 

^  might  not  recover  their  tsosts,  although  they  had  obtained  cient  groaiid, 

^eidicts,  the  verdicU  being  for  sums  under  10/.,  but  might  pay  ^p^J^^ 

coitsto  the  defendants  to  be  taxed  by  the  prothonotary,  upon  nnder  the 

^  ground  that  they  had  held  the  defendants  to  bail  without  «.  45.  that  the' 

JtMonable  or  probable  cause,  under  the  statute  43  G.  3.  c.  46.  ^^^^ 

fifli^  Seijt.  shewed  cause  in  both  instances,  upon  affidavits  tednttoteM 


and 


vhidi  established  abundant  probebie  cause  foor  both  arrests.  ^  i^^j^  |^ 

The  Court  discharged  both  ndes,  witli  eosU  to  be  paid  by  die  thMOO^^tM 
attorney  wiio  made  the  application  unless  he  should  produce  an  mafm 


etcalpatory  affidavit,  satis&ctory  tp  the  Comt;  dedaring  that  Jj^SS^igtte 
it  was  a  shocking  thing  tirat  when  they  .  discharged  a  rule  ol>  rule,  will  direct 
tained  on  suggestions  perfecdy  gitmndleui,  and  made  with  no  n^a  to^be 
other  view  than  to  put  a  few  misecable  costs  into  the  pocket  of  p^  ^y  ^ 

*  attorney. 

the  attoMiey  who  directed  the  spplioadon,  the  consequence 
sboBld  fkU  on  the  ciittit  who  knvw  nodnng  of  the  matter,  -and 
desired  that  dieir  intention  to  pamie  tUs  practice  might  be 
immiilijated. 


WmStAKLKY 
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Nov,  26.  ,  WiNSTANLET  V.    HeAD. 

•  ■  .  • 

Although  a         nELLf  Serjt.  made  an  applicatiou,  which  he  admittedi  wa» 
rendered  the  prime  impressionisy  thai  Walter  Headj  the  bail,  might  pay 

*?«rtes  Wm"'  *^®  plaintiff  .his  costs,  occasioned  by  his  opposing  the  defend- 
to  vexatkNu  ant's  discharge  under  an  insolvent  act,  under  the  following  cir- 
ofitaiD'his^is-  cumstances.  WaUer  Head  had  rendered  the  defendant  in  his 
charge  under  Qwn  discharge.  The  defendant  applied  to  the  Court  to  disr 
act,  the  Court  pharge  him  out  of  custody  under  an  insolvent  act :  the  Court 
'"i^  v^  ^\  ^^^^^^^  ^^^  because  he  was  not  an  object  of  the  act,  having 
the  costs  of  the  been  before  discharged.  He  again,  at  the  ipstigation  of  Walter 
wstingtholc  Headj  applied  to  the  London  sessions  to  be  discharged,  but 
attempts.  when  he  saw  that  the  plaintiff  appeared  there  prepared  to  op- 

pose him,  he  desisted  from  proceeding  with  the  application: 
the  plaintiff  had  been  put  to  considerable  expense  in  opposing 
and  preparing  to  oppose  these  applications. 

Per  Curiam. .  Since  W.  Head  has  rendered  the  defendant,  he 
18  no  longer  bail.     Take  nothing  by  the  motion. 

Rule  refused. 


r  19S  1       Reynolds,  Genf.,  one,  &c.,  v.  Caswell  and  Wife, 

Administratrix. 

A<w.  26. 

Xn  attorney  T^HIS  was  an  action  brought  by  an  attorney  to  recover  the 
onay  deliver  a  X  amount  of  his  bill,  for  business  done  for  the  intestate, 
coataniingsuch  Upon  the  trial  of  the  cause  at.  the  sittings  in  London^  after 
^^^^  Trinity  term  1811,  before  Mansfield,  C.  J.,  it  was  proved  that 
as  are  usual  the  business  had  been  done  for  the  intestate,  and  that  a  bill  of 
and  intelligible,  coste.  had  been  delivered  to  him  before  his  death,  but  that  after 

his  death  no  similarbill  charging  the  administratrix,,  had  been 
delivered  to  her;  the  defendants  not  producing  the  bill  on 
notice,  the  plaintiff  gave  in  evidence  a  copy;  whereupon 
Vaughan,  Seijt.,  for  the  defendants,  objected  that  the  plaintiff, 
could  not  recover,  because  it  was  not  written  in  words  at  length, 
pursuant  to  the  requisitions  of  the  statute  2  G.  2.  c.  23.  It 
contained  in  fact  the  following  abbreviations,  "  Incotis  for  de- 
claration, fo.  18."—"  4-/'  passim,  ''fo.  24.,"  Term  fee,  "  4rc.y* 

"  Pdr  passim,    "  2"  fair  copies,  «  Serjtr «  Attyr  passing 

**  Lres  SrcJ*     Upon  this  objection  the  plaintiff  was^  nonsuited. 
It  was  also  objected  that  as  the  plaintiff  sought  to  charge  the 

present 
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present  defendant  by  his  action,  he  ought  to  have  delivered  a 
bill  of  costs,  charging  him  as  his  debtor ;  but  Mansfiild^  C.  J. 
held  that  the  delivery  ;Qf  a*  bill,  charging  the  intestate,  was 
sufficient. 

Mepherdy. SerjUf  in  this  term,  obtained  a  rule  nisi  to  set 
aside  this  nonsuit,  and  have  a  new  trial,  upon  the  ground  that 
the  statute  12  G.  3.  c,  13.  s.  5.,  makes  it  ^^  lawful  for  every 
attoney,  clerk  in  court,  and  solicitor,  to  write  his  bill  of  fees, 
diarges,  and  disbursements  with  such  abbreviations  as  are  now 
commonly  used  in  the  English  language."  And  that  this  bill 
contained  no  abbreviations  but  such  as  are  commonly  used  in 
correspondence  between  attomies.  If  the  abbreviations  are 
suchasthe  prothonotary  and  the  party  can  understand,  it  is 
sufficient. 

Vaughanj  Serjt.  now  shewed  cause,  and  commented  on  the 
abbreviations  as  unintelligible  to  any  except  persons  of  the  pro- 
fession, whereas,  he  contended,  it  was  necessary  that  they  should 
be  such  as  illiterate  and  ignorant  persbn^  for  whose  protection 
the  statute  was  made,  could  without  difficulty  understand. 

Shepherd^  in  support  of  the  rule.  Any  person  who  can  un- 
derstand these  words,  if  written  at  length,  can  understand  the 
abbreviations  here  used.  The  right  to  sue  was  well  vested  one 
month  after  the  delivery  of  the  bill  to  the  intestate,  and  his 
subsequent  death  cannot  divest  it,  or  render  any  new  delivery  of 
4e  bill  necessary. 

Mansfield,  C.  J.     I  am  extremely  puzzled  with  this  act,  by 
the  words  "  such  abbreviations  as  are  commonly  used  in  the' 
^^lish  language,"  for  many  of  the  words  in  the  bill  are  not  com- 
mon in  the  English  language :  they  never  occur  but  in  attomies' 
hill,  and  in  books  of  practice.     I  really  do  not  know  what  the 
«ct  means;  but  my  brothers  both  think  that  under  this  sedond 
statute,  as  these  abbreviations  are  common  and  intelligible  to 
any  professional  man,  the  rule  must  be  absolute.     As  to  tlie  de- 
livery  of  the  bill,  there  was  a  complete  delivery  to  the  party  to 
be  charged  in  his  lifetime. 
Heath,  J.  agreed  in  opinion. 

Chambrx,  J.  The  words  of  the  statute  are  complied  with 
in  both  the  instances,  and  I  see  no  reason,  either  of  convenience 
or  otherwise,  to  make  us  wish  tliat  the  law  were  different :  all 
tlie  abbreviations  are  very  common. 

Rule  absolute  to  set  aside  the  nonsuit  (a). 

(«)  Lavfrxmcf  J.  was  absent  this  day  in  consequence  of  indisposition. 

Wright 


1811. 

Retnqlds 
Caswell. 


[  194  ] 


i8ii. 


Nao.  87.  Wright  Plaintiff,  Wright  Deforciant. 

liMooooord      JN  1805  G.  WfigJU  prepared  a  writ  of  covenant  and  concord 
kit  bdbre  h^        J^  P<^  (b^  fipfs  of  a  moiety  of  a  amall  freehold  e^tat^  in 
^^^^^^^^^  Middlesex^  which  he  held  by  devise,  and  he  and  his  wife  passed 
oftDe,theCourt  the  fine  before  the  Chief  Justice,  and  passed  the  fine  through  the 
S^l^^taDdM^  aUenation  office^  and  some  other  offices,  and  paid  the  fees  re- 
knowiedgment  quired;  but  the  concord  of  the  fine  bad  been  since  Ipst:  the 
and  the  fine  10   ^^^  of  the  custos  brevium  office  having  now  refiised  to  mark  the 
be  perfBctfld.     ^rft  of  covenant,  iinless  the  concord,  or  a  new  concord,  was 
produced,  Clayton^  Serjt.  moved  that  there  might  be  a  new  con- 
cord and  a  new  acknowledgment,  and  that  they  might  pass  %b  a 
part  of  the  old  fine. 

Heath,  J.  at  first  said,  he  had  never  known  it  don^  and  that 
it  would  be  a  new  fine  to  all  intuits  and  purposes.  If  parties 
vere  so  negligent,  and  would  lose  their  documents^  they  must 
take  the  consequences. 

Upon  conferring,  however*  with  Mansfield^  C.  J^  the  Court 
agreed  that  they  could  not  discover  any  mischief  that  would  re- 
sult firom  it,  and  without  referring  to  the  officers,  (who  consider- 
ed it  to  be  contrary  to  all  practice^  permitted  it  to  be  done. 

Rule  absolute,  (a) 

{a)  Lawrence,  J.  was  absent  diis  day  in  consequence  of  indispoMOQ. 


[  196  ]         Demandant,  Tenant,  0*Bbien 

NOO.  28.  -rr  1 

Vouchee. 

SS^fei*^  .RUNNINGTON,  Serjt,  obtained  permission  to  amend  the 
covery,  amend-  ^  Warrant  of  attorney  in  this  recovery,  by  inserting  between 
an  add idlwid'^  the  words  "  Lancelot  OBrien^^  (the  name  of  the  vouchee,)  the 
^~^*^^?    word  "  Glanoile^*  upon  an  affidavit  of  the  vouchee  that  he 

added  tJus  name  upon  the  authority  of  an  old  ^unily  bibl^  in 

which  it  was  inserted  soon  after  his  baptisnu 
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Jeffs  v.  Smith.  n^ctt. 

N  this  action  the  defendant  had  obtained  the  usual  rule  of  ifadefeodwit 
Court,  permitting  him  to  pay  the  plaintiff,  or  his  attorney,  SJ^5,JS?52^ 
11^  with  costs  to  be  taxed,  if  the  plaintiff  would  accept  thereof  tiie  piaintiir 
in  ihll  discharge  of  the  suit ;  but  if  he  would  not  accept  the  out,  but  pn>- 
sam^  then  permitting  the  defendant  to  bring  the  sum  into  Court,  ^A^^ 
and  that  it  should  be  struck  out  of  the  declaration;  and  that  up-  uiosavci^kL 
on  trial  of  the  issue,  the  plaintiff  should  take  a  verdict  for  so  ^^^^^dtollui 
much  only  as  he  should  prove  due  to  him  above  the  sum  of  1{.  ootti  of  the 
The  plaintiff  refused  to  accept  the  12.  with  costs,  and  proceeded 
to  trial,  whereupon  a  verdict  was  found  for  the  defendant    The 
protbonotary  had  taxed  for  the  defendant  the  whole  costs  of  the 
acticm,  whereupon, 

IsenSf  Serjt.  had  on  a  former  day  obtained  a  rule  tUsif  requir- 
ing the  prothonotary  to  review  hi^  taxation,  on  the  authority  of 
WiUan  v.  Places  2  Bos.  4*  Putt.  56.,  and  Mutter  v.  Hartshorn^  S 
Bos.  4-  PuIL,  556. 

JPM^  Serjt  now  shewed  cause.  He  observed  Aat  in  both  those  [  J97  ] 
causes  the  point  arose  on  consolidation  rules,  wherein  the  plain- 
tifi  fai  the  short  causes  are  entided  to  their  costs  up  to  the  time 
of  paying  money  into  Court,  though  the  defendant  succeeds  in 
tlie  cause  which  is  tiried^  but  that  in  other  cases  the  sum  paid 
into  Court,  if  not  accepted,  is  struck  out  of  the  declaration,  and 
the  cause  proceeds  as  if  that  sum  had  never  been  declared  for, 
Gonsequentiy  if  the  plaintiff  did  not  recover  more,  the  defendant 
mutt  have  his  whole  costs.  Hecited  Burstatt  v.Homet^  T  T.R. 
ST2.  Dtms  V.  Mansdl^  WtOeSj  191.  Stevenson^.  Yorke^  4  T.  A 
10.  KaMl  V.  Hudson^  ibid^  and  observed  that  the  practice  of 
die  Court  of  Kin^s  Bench  was  to  allow  the  foil  costs. 

Lens^  eontrdj  observed  that  the  two  cases  last  decided  in  that 
Court  iq)peared  to  ooimtenance  his  q)plication,  and  it  was  hard 
diat  a  new  rule  should  be  now  adopted  in  this  first  instance,  (a) 
The  Courts  after  consulting  with  the  officers,  who  stated  that 
die  practice  had  been  settied  for  ^S  years,  observed  that  the 
piBctice,  by  which  they  ought  to  abide^  throws  on  the  plahitiff 
aD  the  risk  of  the  action,  if  after  money  paid  into  Court,  he 
dtnses  to  proceed  with  tiie  cause. 

Rule  disdiarged. 

(«)  fttt  see  Skarrm  v.  Ftttiffwh  Mi$  9*  S66.    Twmhw  v*  Jb^l,  W, 

Cous 
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f^-^-  Coles  v.  F.  Wri6ht. 

... 

t^p&^'  n[^HIS  case  was  tried  at  the  sittings  in  Middlesex  vA^v  Trinity 
an  aactiooeerto  **"  term  18  J  If  before  3fa«5/E?W,  C.  J.,  when  a  verdict  was  found 
toit^im'the  ^  ^^^  the  plaintifis ;  and  Besty  Serjt.,  on  the  first  day  of  this  terra, 
V^^'^T^yj  ?®  obtaiBed  a  rule  nisi  to  set  it  aside. 

bandt  of  the  de-     .  .  •         ^  ^         - 

fendant;  the         Cause  was  shewn  against  this  rule  on  a  subsequent  day  in  the 

SSniTbTry.  ^""'  ^y  Shepherd,  Serjt.,  who  cited  King  v.  Leeth,  «  T.  R.  141,, 
log  two  months  and  Femon  v.  Hankey,  2  jT.  JB.  1 1 8. 

that  his  a»ig-  ^^^^  supported  his  rule,  and  cited  Sadler  v.  Evans,  4  Btirr. 
nees  couW  not    1934    ^nd  distimmished  this  from  the  cases  cited. 

recorerfrom  -        ^  ^ 

the  defendant,  The  judgment  comprehending  the  facts,  which  were  few  and 
bearer"the'mo^  simple,  it  becomes  unnecessary  to  state  them  here. 

neyhehadso  CuT.  adv.  VuU. 

PMidved  Aiid  _  _  ■ 

paid  over.  Mansfield,  C.  J.     This  was  an  action  brought  by  the  plain- 

tiff, as  assignee  of  the  effects  of  Samuel  Wright,  against  the  defen- 
dant,  to  recover  money  alleged  to  be  had  and  received  by  the 
defendant,  to  the  plaintiff's  use.  The  ground  of  the  action  is^ 
that  Samuel  Wright  the  bankrupt  had  been  committed  to  prison, 
and  after  he  had  been  committed  to  prison,  he  employe^  BMnSf 
an  auctioneer,  to  sell  certain  goods,  who  delivered  79/.,.  the 
money  produced  by  the  sale,  to  the  defendant,  to  be  carried  to  bis 
brother  S.  Wright.  S.  Wright  received  it,  and  paid  away  part 
of  it,  and  it  does  not  appear  what  he  did  with  the  rest :  the  de» 
[  199  ]  fendant  then  having  received  this  sum  of  79/.,  it  is  said  the 
bankrupt's  assignees  are  entitled  to  recover,  because  &  Wright 
became  a  bankrupt  by  continuing  two  months  in  prison ;  and 
upon  the  trial  the  defence  was,  that  the  defendant  received  the 
money  merely  as  a  messenger,  or  carrier  of  the  money  between 
the  one  party  and  the  other,  and  that  as  such,  and  having  paid 
it  over,  he  was  not  liable.  We  find  no  case  in  which  this  doc- 
trine  of  relation  of  an  act  of  bankruptcy,  committed  by  suffering 
imprisonment,  has  been  carried  so  far  as  to  charge  a;  man  with 
money  received  for  a  trader  lying  in  prison,  at  a  time  before  he 
became  a  bankrupt.  There  was  evidence  tliat  the  brother  knew 
he  was  in  prison ;  and  it  was  urged  for' the  plaintifis,  that  inas- 
much as  every  man  is  supposed  to  know  the  law,  the  defendant 
was  conusant  that  his  brother  would  thereby  become  a  bankrupt. 
Thot^  was  also  evidence  of  a  meeting  of  creditors  to  consider 
the  state  of  &  Wright's  circumstances,  biit*  no  evidence  Uiat  the 

brother 
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brother  knew  it :  according  to  the  decided  cases  the  action  might        1811. 

be  brought  against  the  auctioneer;  bat  it  seems  a  monstrous        

tfaiag  to  say,  that  every  one  who  takes  money  in  the  character  of  ^^ 

t  messenger  or  bearer,  should  be  so  liable ;  it  may  happen  to  F.  Wright. 
ps88  through  the  hands  of  two  or  three  persons,  who  would  each 
be  liable  to  such  an  action.  No  case  goes  that  length,  and  the 
doctrine  of  the  relation  of  the  act  of  bankruptcy,  is  in  all  cases 
fttremely  hard,  and  in  many  shocking,  and  it  is  not  to  be  car- 
ried further  than  we  are  compelled  to  carry  it :  and  therefore  we 
think  we  are  bound  to  say  that  the  defendant  is  not  liable  to  this 
action,  and  the  rule  nisi  to  enter  a  nonsuit  must  be  made 

Absolute. 


Saeratt  and  Anotlier,  Assignees  of  Collier,  a  Bank-     [  200  ] 

nipt,  V.  Austin.  nw.  is. 

THIS  action  was  tried  at  Guildhall,  at  the  sittiniw  after  Tri-  ^^  ^  l*"^"* 
...  ®  ^  exchange  a<s 

miy  term  1811,   upon  admissions.     It  was  an  action  of  ccptaoces,  and 

trow  by  the  assignees  of  a  bankrupt,  against  the  sheriff,  for  the  a^^'^alSro^iUlL 
Iwneof  an  iron  foundery  and  other  goods  taken  in  execution  at  of  the  acccpton 
i^9a\t  of  King;  and  the  only  question  was  as  to  the  sufficiency  of  bankruptcy, 
rf  tfce  petitioning  creditor's  debt     He  and  the  bankrupt  had  ^^f*  *  j°i? . 

%  »uc*>  *  a«w  due 

ortwn  two  bills  on  each  other,  of  precisely  the  same  tenor  and  fromhinntotha 
Atfas,  and  each  had  accepted  the  other's  bills.     Before  any  of  ^J^ratL- 
the  bills  became  due,  the  bankrupt  committed  an  act  of  bank-  minion,  befoic 
roptcy,  upon  which  a  commission  was  issued,  founded  upon  the  paid  h»  o«n 
acceptances  so  given  by  the  bankrupt.     Neither  of  the  bills  was  •cccpunce. 
doe  or  paid  when  this  action  was  brought.     A  verdict  was  found 
for  the  plaintifis,  with  liberty  to  the  defendant  to  move  and  set  it 
mde  and  enter  a  nonsuit. 

'  Skepherdi  Seijt.  in  this  term  obtained  a  rule  nisi  for  thai  pur- 
pose^ upon  the  ground  that  there  was  no  ^<  good  and  valuable 
oonaicleration''  in  the  acceptance  of  accommcxiation  paper,  not 
due,  whereon  to  found  a  commission.  If  it  were  so,  the  bill 
might  be  paid  twice  over ;  for  the  holder  of  the  other  equivalent 
bill  given  in  exchange  would  have  a  right  to  prove  that  bill  as  a 
debt  against  the  bankrupt's  efiects,  if  it  be  not  paid  by  the  ac- 
ceptor when  due,  and  if  he  recovers  that  amount,  there  is  no 
oonsideration  for  the  bill  which  the  bankrupt  has  accepted. 

Bought  Seijt.  on  a  subsequent  day  shewed  cause  against  this 
mle.  These  counter-acceptances  constitute  a  sufficient  debt  [  201  ] 
within  the  statutes  7  6.  1.  e.  SI.  5.  1.  and  5  6.  2.  e.  80.  s.  f2. 
to  support  tUs  commission  of  bankrupt  It  is  clear  that  if  a 
Airdpar^  hitervcneai  a  counter-acceptance  is  a  good  consi* 
Vol.  IV.  L 
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181 1  •  deration  to  constitute  a  debt  to  be  proved  under  the  commii 
Molfe  V.  CasUmy  2  H.  BL  570.  Pattison  v.  Banks,  Cowp. 
only  differs,  in  that  it  relates  to  the  stat.  5  G.  2.,  which  has 
called  a  legislative  exposition  of' the  former  act;  and  it 
there  held  that  all  bonds,  bills,  and  notes,  payable  at  a  fi 
day,  were  comprehended  within  the  second  statute,  tfaougl 
within  the  first.  Crisp  v.  Perrit,  Willes,  467.,  decided  the 
point ;  these  authorities  have  been  followed  in  the  cases  of  I 
saint  V.  Martinnanty  2  T.  R.  1 00.  Martin  v.  Cotirt,  2 
640.  Cffidey  v.  Dunlop^  1  T.  R.  BQ5,  Buckler  v.  Buttiva 
East,  72.  Ex  parte  Walker,  4  Ves.  373.  Ex  parte  Blo^i 
Ves^  531.  These  last  cases  having  decided  that  all  bills  pa 
at  a  future  day  are  a  good  and  valuable  consideration,  and  . 
V.  Casloti  having  decided  that  a  counter-acceptance  is  I 
looked  on,  not  as  an  indemnification,  but  as  a  creating  of  m 
debts,  capable  of  being  proved,  it  is  clear  that  there  is  a 
petitioning  creditor's  debt  in  this  case,  unless  it  be  requin 
is  urged,  that  the  debt  to  support  a  commission  must  be 
difierent  nature  froip  a  debt  which  may  be  proved  under  a 
mission,  but  there  is  no  foundation  for  any  such  distin< 
Before  the  stat.  5  G.  2.  c.  30.  5.  23.  any  person  might  have 
out  a  commission.  Sect.  22.  enables  any  person  to  pi; 
debt  payable  at  a  future  day,  and  s.  23.  prohibits  the  issui 
any  commission,  unless  the  debt  of  the  petitioning  credit 
of  a  certain  amount.  Expounding  the  statute  by  aid  of  iti 
context,  the  debt  which  is  required  for  the  one  purpose^ 
necessarily  be  such  an  one  as  is  defined  to  be  a  debt  fc 
other  purpose.     The  person  who  has  given  the  longest  c 

[  202  ]  ought  to  be  the  most  an  object  of  the  assistance  of  the  k 
ture,  and  is  so,  as  it  appears,  from  the  legislature  having 
fered^  after  several  years  consideration,  to  enact  this  -staL 
1.,  expressly  for  the  protection  of  such  persons,  their  case  b 
been  lefl  without  remedy  under  former  acts.  Upon  the  n 
for  a  rule  nisi  the  Court  observed,  that  it  would  be  singula 
person  might  sue  out  a  commission,  who  perchance,  in  ca 
did  not  pay  his  own  acceptance,  would  never  be  entitl 
equity  to  receive  any  thing  under  it.  But  in  the  case  Ex 
Lingood,  1  Alk.  240.  it  was  held,  that  a  sum  awarded  was  a 
debt  to  support  the  commission,  though  proceedings  were 
ing  to  set  aside  the  award,  there  being  a  debt  then  subsi^tii 
there  is  here,  but  it  being  in  that  case,  as  here,  uncertaioy 
tber  it  might  ultimately  prove  that  the  debt  would  be  paj 
Ex  parte  Crisp.  I  Atk.  134.  was  an  instance  that  a  conun 
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may  issue  upon  the  petition  of  one  who  can  never  entitle  himself        1811. 
td  a  dmdend  under  it,  the  debt  being  due  from  three  partners, 
md  the  commission  issuing  against  one  of  them  only.     An  ac- 
ceptance of  this  sort  constitutes  a  legal   debt,  and  it  is  not  for 
Ais  Court,  but  only  for  a  Court  of  equity,  to  enquire  whether 
toy  equitable  debt  subsists,  or  whether  it  is  extir/guished  or 
i8tis6ed  by  collateral  securities.     In  the  case  of  Chilton  v.  TVi/Jln^ 
^  ffSs.  i7.f  Wilmot^  C.  J.  held,  that  the  drawer  of  a  bill  of  ex^ 
cha&ge  instantly  upon  his  drawing  the  bill  contracts  a  debt. 

Shepherd^  contra.   If  this  doctiine  be  correct,  two  persons  who 
exchange  paper,   may  instantly  after  the  exchange,  sue  out  a 
conn  mission   each  against  the   other;  though  it   is   clear  ^  that 
neither  can  ever  receive  one  farthing  dividend  against  the  other, 
the  two  demands  being  extinguished  by  a  set-ofF.     [Mansfield^ 
C.  J.  There  you  assume  a  term  which  is  not  proved  in  this  case, 
that  the  bill  on  which  the  commission  is  founded  remains  in  the 
hiDds  of  the  drawer ;  for  if  it  be  in  the  hands  of  a  person  to      [  'gos  ] 
whoitaii  he  has  paid  it  over,  there  can  be  no  set-off.     If  the  party 
had  n^otiated  the  bilH  it  would  be  no  answer  to  an  action 
brought  by  the  holder  against  the  acceptor,  to  say  that  the  ac- 
ceptance given   by  the  drawer  as  the  price  of  such  acceptance 
ranained  unpaid.     A  man  who  negotiates  a  bill  must  be  under- 
stood to  have  received  money  for  it :  he  is  security  to  the  person 
from  whom  he  has  received  money  for  it,  that  the  bill  shall  be 
p&id :  upon  an  exchange  of  bills,  the  man  who  has  received  the 
counter-bill,   which  he  has  negotiated,  and  thereupon  has  re- 
ceiTed  money  for  it,  has  in  effect  received  the  money  as  the  price 
ef  his  acceptance.]     The  petitioning  creditor  is  liable  to  pay 
both  bills,  if  they  are  negotiated,  the  one  as  drawer,  the  other  as 
acceptor.     [Heatk^  J.     That  liability  subsists  from  the  very  be- 
ginning, and  arises  from  the  nature  of  the  transaction  :  it  is  no 
consequence  of  the  bankruptcy.]     The  cases  cited,   though  they 
fthew  that  under  the  circumstances  a  bankrupt  may  be  discharged 
by  his  certificate,  do  not  prove   that   the  person   giving  the 
counter-acceptance  might  have  sued  out  a  commission,  nor  even 
that  a  person  who  acquired  the  bill  after  the  commission  issued^ 
coald  have  proved  it  as  a  debt.     [Mansfield^  C.  J.     It  was  once 
Wd  in  the  Court  of  King's  Bench,  in  the  case  of  Horns  v. 
Sickens,  4  T.  R.  714.  that   it  might  be  so,  but  that  case  has 
iuice  been  over-ruled:  the   same  question    occurred    in    this 
Court,  and  we  were  pressed  by  a  decision  of  the  Exchequer 
in  rapport  of  Homh  v.   fViekens^  but  we  held  that  a  creditor 
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[  204  ] 


cannot  be  charged  after  the  commission  issued,  nor  after  the 
act  of  bankruptcy;  but  that  if  A.  holds  an  acceptance  of 
the  bankrupt,  and  omits  to  prove  it,  he  cannot  indorse  it 
over  to  another,  and  thereby  enable  the  new  holder  to  reco- 
ver thereon,  notwithstanding  the  certificate.]  Although  under 
7  6.  .1.  the  petitioning  creditor  might  prove  his  acceptance 
as  a  dcbt,^  the  proof  would  not  ultimately  be  available,  unless 
he  should  pay  his  own  acceptance.  That  is  the  condition  of  the 
acceptance  he  receives,  and  if  not  performed,  there  is  no  debt. 
[Mansfieldj  C.  J.  That  point  was  made  and  over-ruled  in  the 
case  of  Rolfe  v.  Caslorik']  The  argument  is  not,  that  it  is  a  con- 
tingent or  conditional  debt,  which  cannot  be  barred  by  the  cer- 
tificate, but  that  upon  failure  of  the  condition  the  debt  falls  to 
the  ground,  and  consequently  all  the  proceedings  must  fail  which 
are  supported  by  it.  That  there  is  a  well-founded  distinction 
between  sqch  a  debt  as  may  be  proved  under  a  commis&ion  and 
such  an  one  as  will  sustain  a  commission,  appears  firom  the  cases 
of  Hoskins  v.  Duperoy^  9  East^  498,  and  Cothay  v.  Murrajf^  1 
Campb.  334.,  where  it  was  held  that  a  promise  to  give  a  bill 
upon  the  sale  of  good»  for  the  price,  was  not  a  sufficient  debt  to 
support  a  commission,  although  it  is  expressly  named  in  the 
Stat.  7  G.  1.  as  one  of  the  species  of  engagements  payable  at  a 
future  day,  which  that  statute  permits  to  be  proved  with  a  re- 
bate of  interest.  Cur^  adv.  vtdt. 


[  206  ] 


On  a  subsequent  day.  Shepherd  said  that  he  had  been  fur- 
nished with  three  cases  not  in  print,  in  which  Lord  Eldon  and 
Lord  Loughborough^  Chancellors,  had  holden  that  a  party  pos- 
sessed of  counter-bills  shall  not  be  permitted  to  prove  them  till 
lie  has  paid  his  own  bills.  Ex  parte  Everett^  3d  May  1800. 
That  was  the  case  of  a  petition  by  the  assignees  of  DocksoHp 
praying  that  they  might  be  permitted  to  prove  a  debt  under  the 
commission  of  Caldwell  and  Company,  who  had  accepted  bills 
for  Docks^n^  who  had  given  them  counter-bills  which  were  not 
paid.  Lord  Loughborough  held  that  they  could  not  prove  the 
debt  till  the  bills  accepted  by  Dockson  had  been  taken  up.  Ex 
parte  Brawn.  That  was  the  case  of  a  petition  to  prove  on  an  in* 
demnity-bond,  given  in  order  to  indemnify  Broton  against  ano- 
ther bond  which  was  given  before  the  bankruptcy,  and  the 
Court  rejected  the  application.  [Mansfield^  C.  J.  That  was 
clearly  the  law  with  respect  to  all  indemnity-bonds  before  the 
l^te  act  of  parliament,  it  was  tjxe  same  with  bills  before  the  act 
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1G.  L]     Ex  parte  Wordy  28th  June  1794*    That  was  a  petU       ISll. 
tioo  to  be  permitted  to  prove  under  a  commission  of  bankrupt, 
OQ  cross-bills  of  exchange.    The  Chancellor  held  that  the  pe- 
titioner not  having  taken  up  his  own  bills,  he  could  not  be  per- 
mitted to  prove,  and  dismissed  the  petition.     In  Lord  Clanri-* 
CBardii%  case,  Cooke^  S  Ed.  20S.,  before  Lord  ThurUm^  Chancel<« 
lor^  Lord  Clanricarde  had  given  counter-bills  which  he  had 
not  paid :  Lord  TkurUm  permitted  him  to  prove  the  bills  he 
lield,  but  afterwards  expressed  a  doubt  to  Lord  Eldon^  then  at^ 
tomey-general,  whether  he  had  not  gone  too  far  in  that*     [  Mont'- 
JieUij  (X  J.     I  should  have  had  no  doubt,  if  jou  had  not  men- 
tioned these  cases,  that  the  person  who  gave  the  counter-bills 
might  prove  under  the  commission.     The  debt  is  barred  by  the 
oes-tificate,  as  has  been  decided.     Why  is  it  barred  at  law  ?  be- 
lt might  have  been  proved  under  the  bankruptcy.    It  is 
to  say  then,  that  it  cannot  be  proved :  either  the  one  or 
tke  other  dedsion  must  be  wrong.     In  Lord  Clanricard^s  case, 
tise  Chancellor  permitted  Lord  C.  to  prove  his  bills,  but  staid 
th«  dividend.    That  decision,   therefore,  does  not  affect  this 
at  all,  and  it  is  directly  contrary  to  the  cases  you  have  just 
cited. 

Mansfield,  C.  J.  on  this  day  delivered  the  opinion  of  the 
Coiart. 

The  question  here  is,  whether  a  commission  of  bankruptcy 

c^x^  be  supported  on  the  petition  of  a  creditor,  who  was  only  a 

c^'^^ditor  by  holding  a  bill  accepted  by  the  bankrupt,  he  having 

^  Vhe  same  time  accepted  a  counter-bill  drawn  by  the  bankrupt 

^^E^on  him,  which  bill,  accepted  by  the  petitioning  creditor,  ap*      [  206  ] 

not  to  have  been  paid  by  him  at  the  time  when  the  oom- 

kion  was'  taken  out.    The  ground  of  the  objection  is,  that, 

^  ^he  time  of  the  suing  out  of  the  commission,  no  debt  was  ac- 

^'•^lly  due  to  the  petitioning  creditor ;  and  the  question  is,  whe- 

^f^Or,  under  such  circumstances,  he  has  such  a  debt  due  to  him 

^^^liin  the  meaning  of  the  statute,  as  will  enable  him  to  sue  out 

*    commission  of  bankrupt.    That  depends  entirely  upon  the 

®^*ii8truction  of  the  stat.  7  G.  1.  c.  81.;  for  7  G.  Lis  referred  to 

^  5  6.  2.  c.  80.,  and  they  must  be  taken  together,   as  one 

•'^tute.    Now  the  words  of  the  7  G.  1.  are  these:  «<  Whereas 

Merchants  and  other  traders  in  goods  have  been  very  often 

^^liged,  and  more  especially  of  late  years,  to  sell  and  dispose  of 

their  goods  and  merchandizes,  to  such  persons  as  have  occasion 

^^  the  same,  upon  trust,  or  credit,  and  to  take  bills,  bonds,  pro* 

^  missory 
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1811.  miflsory  notes,  or  other  jp^rsona/ (a)  securities  for  tBeir  monieiy 
payable  at  the  end  of  three,  four,  or  six  months,  or, other  ftitttM 
days  of  payment,  and  the  buyers  of  such  goods  becoming  bank** 

Aoimr.  rupts,  and  commissions  of  bankruptcy  being  taken  out  agftmst 
them  before  the  money  upon  such  bonds,  notes,  or  other  seco^ 
rities  became  piiyable,  it  hath  been  a  question,  whether  sadi 
persons,  giving  such  credit  on  such  securities,  should  be  let  in 
to  prove  their  debts,  or  be  admitted  to  have  any  cBvideod,  or 
other  benefit  by  the  commission,  before  such  time  as  such  seen- 
rities  became  payable,  which  hath  been  a  great  discouragement 
to  trade,  and  great  prejudice  to  credit  within  this  realm/'  This 
preamble  speaks  of  the  necessity  of  these  instruments  being  ren* 
dered  available,  and  it  supposes  that  these  bills  are  given  for 
goods ;  it  speaks  of  purchasers  of  goods,   and  has  not  the  least 

[  SOT  J  ^^^  o^  ^7  ^^  being  given  where  a  debt  is  not  clearly  due* 
Then  it  goes  on  to  enact,  '^  That  all  and  every  person  and  per-p 
sons,  who  have  given  credit,  or  at  any  time  or  times  hereafter 
shall  give  credit  on  such  securities  as  aforesaid,  to  any  person  or 
persons,  who  is,  are,  or  shall  become  bankrupts,  upon  a  good 
and  valuable  consideration,  bmajlde,  for  any  sum  or  sums  of 
money,  or  other  matter  or  thing  whatsoever,  which  is  or  shall 
not  be  due  or  payable  at  or  before  the  time  of  such  person's  be- 
coming bankrupt,  shall  be  admitted 'to  prove  his,  her,  and  their 
several  and  respective  bills,  bonds,  and  notes,  or  other  securities, 
promise^  or  agreements  for  the  same,  in  like  manner  as  if  they 
were  made  payable  presently,  and  not  at  a  future  day;  and  shall 
be  ^ititlM  unto,  and  shall  have  and  receive  a  proportionable 
part,  share,  and  dividend  of  such  bankrupt's  estate,  in  proportion 
to  the  other  creditors  of  such  bankrupts,  deducting  only  there- 
out a  rebate  of  interest,  and  discounting  such  securities  payable 
at  future  times,  afler  the  rate  of  Jive  pounds  per  centum  per  an-^ 
num  for  what  he  shall  so  receive,  to  be  computed  from  the  actual 
payment  thereof,  to  the  time  such  debt,  duty,  or  sum  of  monqr 
diould  or  would  have  become  due  and  payable  in  and  by  such 
securities  as  aforesaid."  Here  the  statute  speaks  of  debts  due  at 
a  future  time,  evei*y  word  of  it  supposing  a  debt  to  be  actually 
due.     Then  comes  the  restrictive  clause,  *.  3^  that  such  a  debt 

shall  not  suffice  for  a  petition  to  sue  forth  a  commission ;  then 

« 

{a)  See  Patthon  v.  Banks^  Cowp.  540.,  correcting  the  clerical  error  which* 
iMM  crept  into  the  4to  edition  of  the  statute,  where  it  is  printed  persons  seen- 

comes 


• 


IN  TUK  Firry-sECONi)  Ybar  of  GEOIlGE'llI. 


JO^ 


Sarkatt 
Austin. 


cones  the  statute  5  G.  2.  fi.  SO.  s.  22.»  which  does  nothing  but'        1811. 
repeal  the  restrictive  clause,   that  it  shall  not  suffice  for  a  com- 
mission.   This  statute  does  nothing  for  the  proof  of  debts  which 
are  in  their  nature  contingent.     There  are  other  statutes  which 
eotble  the  party  to  prove  contingent  debts.     This  debt  is  not, 
on  the  face  of  the  instrument,  contingent ;  but  it  is  thus  far,  iri 
thenatare  of  the  transaction,  contingent,  that  till  the  drawer  has 
paid  his  counter-bill,  the  Court  of  Chancery  will  restrain  him      [  808  ] 
from  ceceiving  any  dividend.     Therefore,  though  it  is,  on  the 
&ceof  the  instrument,  a  debt  payable  at  a  future  time,  it  is,  in 
its  nature,  a  contingent  debt.     The  cases  cited  decide  nothing 
on  this  point.     And  it  would  be  a  singular  construction  on  these 
acts,  that  though  a  man,  at  the  time  of  taking  out  a  commis- 
sion, is  not  entitled  to  receive  a  shilling  out  of  the  bankrupt's 
estate^  nor  ever  will  receive  a  shilling,  unless  he  pays  bis  conn- 
ter-hill,  he  shall  be  able  to  stop  the  bankrupt's  trade,  and  take 
all  hii  efiects  into  his  own  hands,  by  this,  which  is  not  impro- 
perly called  a  statutory  execution^  in  order  that  they  may  be 
divided  amongst  all  the  other  creditors  of  the  bankrupt,  though 
huDietf  is  not  entitled  to  receive  any  part  thereof:  ^d  as  no 
case  has  hitherto  decided  that  the  bolder  of  such  a  bill  is  a  cre- 
dto  who  may  sue  out  a  commission,  we  are  bound  to  decide 
upon  principle,  that  he  is  not  such  an  one;  the  Court,  therefore, 
is  of  opinion  that  the  action  cannot  be  maintained,    and  the 
^  nid  to  set  aside  the  verdict  and  enter  a  nonsuit  must  be 
made 

Absolute. 


White  v.  Proctor. 


rPHIS  was  an  action  brought  by  the  plaintiff,  to  recover  from  j'J'^y'j^ 


[  S09  ] 

JVov.  88. 

An  anctkmeer 
it  by  implicm- 

tfae  defendant  the  excise  duty,  which  had  been  paid  to  ticmanai^t 
government  by  the  plaintifis,  who  were  solicitors  for  the  vendor  to  Jgnacon- 
of  an  estate^  and  which  duty  was  to  be  paid  by  the  defendant,  ao-  *~*j^^ 
ooiding  to  the  conditions  of  his  alleged  contract  for  the  purchase  real  esute  on 
of  m  estate  by  auction,  which  had  been  knocked  down  to  him  J^J^t  wa^^. 
by  the  auctioneer.    Upon  the  trial  of  the  cause  at  GuildhalL  at     And  his  wnu 

**  ing  down  the 

name  of  the 
kifhalbidder  in  the  aiietioiieer>a  book  is  asuffioieiitsi|iiattira  to  satlsff  the  stctnteofftaods. 

A»i  If  the  h'^gbest  bidder  is  agent  for  another,  the  aaetioofiees  signatore  of  thci  hi^Vs  name  will 
SIM  Ui>  iHiBM,  i|iaK 
AtleMtiftheyrind^il  {Mesial^  aa«  oowuitiiK  mtbtlM.aflBKtdaring.Uie»l^'aiid  makes  no  ob- 

"^-^  kcidfe  tiie  eotry  made  in  the  book. 

the 
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the  sittings  after  Easter  term  1811,  before  Mansfiddf  C.  J*, 
evidence  was,  that  a  sale  of  lands  by  auction  being  advertised, 
the  auctioneer  was  prepared  with  a  paper  in  the  following  form, 
**  Sale  of  Mr.  Kemet^s  estates  at  the  West-'gate^housey  at  the  town 
of  Newport^  on  Wednesday  the  !26th  day  of  September  1910. 
Comprised  in  six  lots. 


[«10] 


Lots. 

Price  each 

lot  was  put 

1^  at. 

Reserved 

price, 

exdusive  of 

timber  and 

coppice 

wood.   ' 

Purchase 
price. 

Duty  at 
^d.  in  1/. 

Purchaser's 
Dame* 

* 

1 

X* 

£c.  10.         £.  600. 

.  1 

The  2d  condition  of  the  sale  was,  that  the  highest  bidder  should 
sign  a  contract  for  the  purchase :  the  6th  was,  that  the  timber 
and  coppice  wood  should  be  taken  at  a  price  to  be  fixed  before  the 
sale.  Another  was,  that  the  purchaser  should  pay  the  auction 
duty.  At  the  time  of  the  sale  a  paper  was  exhibited  to  the  bid- 
ders, in  which  3700/.  was  stated  as  the  price  of  the  timber  and 
coppices  in  the  first  lot.  The  defendant  was  present,  but  did 
not  bid :  Stokes^  an  attorney,  who  was  the  agent  of  the  defend- 
ant, bid  several  times:  the  defendant  and  &o£tf5  .consulted  to-* 
gether;  they  desired  the  bidding  might  be  suspended,  aind  went 
out  of  the  room,  and  again  consulted  together.  After  their  re- 
turn the  lot  was  knocked  down  to  Stokesj  as  the  highest  bidder, 
for  the  price  of  8600/.,  and  the  auctioneer  immediately  entered 
in  the  fourth  column  of  the  above  mentioned  paper  **  8600/.,'' 
as  the  purchase  price,  in  the  fifth,  "  253/.  1  Ss.,*'  as  the  amount 
of  the  excise  duty,  and  in  the  sixth,  **  Mr.  Stokes"  as  the  name 
of  the  purchaser.  After  the  sale  was  over,  Stokes  being  re- 
quested to  sign  a  written  contract  for  the  purchase,  alleged  that 
he  had  bid  the  sum  of  8600/.  under  a  misunderstandings  con- 
ceiving that  that  sum  was  intended  to  be  Inclusive  of  the  price  of 
the  timber  and  coppice  wood,  whereas  it  was  now  alleged  to  be 
exclusive  of  it,  and  the  defendant  objected  that  Stokes  had  ex- 
ceeded his  authority,  if  the  sum  were  exclusive  of  the  wood,  atid 
expressly  directed  him  not  to  sign  any  contract  There  being 
therefore  no  other  signature  by  the  party  to  be  charged,  than 
the  writing  of  Stokers  name  by  the  auctioneer  in  the  sixth 
column,  it  was  contended  by  the  defendant,  that  this  was  not 
fofficient  to  take  the  caseoutof  the  statute  of  frauds:  the  juiy^ 

however. 
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liowever^ /ouiid  a  ▼erdict  for  the  plaintiff mbgect  U>  tins  point       IS^IU 
raenred,  upon  which 

Besij  Seijt^  in  Trinity  term  last,  obtained  a  rule  Hisi  for  set- 
ting aside  the  verdict,  and  entering  a  noosuit. 

Z.e«s,  Seijt.,  inthis  term,  shewed  causey  contending  that  this 
case  was  governed  by  that  o{  Emmerson  v.  Hedis,  ante  2.  d8., 
where  it  was  mled  that  the  auctioneer  was  an  agent  to  sign  for 
the  pnrx^ser  upon  a  sale  of  land.  The  only  difierence  is,  that 
here  the  name  of  the  auctioneer  is  not  found  signed  or  written 
by  himself  as  it  was  there;  but  that  is  immaterial,  for  it < is  the  [  ^H  ] 
name  of  the  purchaser,  not  of  the  agent,  which  by  the  statute 
is  required  to  be  signed. 

B9stj  ya  support  of  bis  rule.    If  this  were  res  ifUegra  it  might 
Teaaonably  be  doubted,   whether  the  auctioneer  appointed  ex 
'jNirl^  by  the  one  party,  shall  be,  by  necessary  consequence,  an 
agent  lawfolly  authorixed  to  sign  for  the  other.     But  admitting 
that  point  to  bo  decided,  there  is  in  the  present  cose  no  signa- 
tore  either  of  the  party  purchasing,  or  of  his  agent.    lu  Emmer^ 
son  ▼•  Heelisy  the  auctioneer  wrote  his  own  name  in  the  heading 
of  the  paper,  and  the  case  was  decided  on  that  ground.     [^Mans^ 
£eld,  C.  J.    In  that  case  there  was  no  argument  upon  the  cir- 
enmstance  that  the  auctioneer  had  signed,  nor  was  the  case  at 
aH  decided  on  that  ground :  his  saying  **  sold  by  John  WrigM^ 
did  not  make  him  agent  for  the  buyer :  the  only  question  was, 
whether  his  signing  the  purcbasei^s  name  was  done  by  him  as 
agent  for  the  purchaser.]     Here  is  no  signing  of  the  defendant's 
name,  as  purchaser :  the  auctioneer  signs  for  Stokes^  and  there- 
fores,  according  to  Emmerson  v.  Heelis^  this  action  might  have 
been  maintained  against  Stokes :  but  Stokes  is  not  the  defendant, 
but  only  the  defendant's  agent.    By  virtue  of  the  authority  in- 
vested in  him,  Stokes  might  have  signed  the  defendant's  name, 
and  it  would  have  bound  him :  but  delegatus  non  potest  delegare  : 
he  could  not  transfer  to  the  auctioneer  the  power  of  signing  for 
the  defendant,  and  the  defendant  when  called  on  to  sign  himself, 
after  the  sale,  expressly  refused,  and  repudiated  the  signature, 
and  Stokesj  by  the  defendant's  express  direction,  also  refused  to 
sign.    The  second  condition  of  sale  likewise  excludes  a  signa- 
ture by  the  auctioneer,  for  it  is,  that  ^*  the  highest  bidder  should 
ftigu  a  contract  for  the  purchase."    An  auctioneer  may  be  an 
agent  by  implication,  but  it  is  impossible  he  should  be  an  agent 
in  express  contradiction   to  the   directions  of   his  principal. 
[Heathy  J.    Stokes  must  have  appeared    as  principal    to    the     [  212  ] 
•  ,Voi^  IV.  M  auctioneer. 
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auctioneer.  Mansfieldj  C.  J.  If  an  agent  ha»  cut  his  finger  so 
that  he  cannot  write,  and  says  to  another,  write  down  my  name, 
will  not  that  signature  bind  the  principal  ?]     .  >. 

A  Cur.  adv.  vuU. 

Mansfield,  C.  J.  now  delivered  the  opinion  of  the  Court*. 

This  is  an  action  brought  to  recover  the  auction  duty,  paid  by 
the  auctioneer.  On  looking  at  the  case  of  Emmersan  v.  Hedis, 
it  is  impossible  to  distinguish  this  case  from  that.  The  question 
there  was,  first,  whether  the  thing  contracted  for  was  an  interest 
in  land,  and  that  being  decided^  the  next  question  on  which  it' 
turned  was,  whether  there  was  a  signature  of  an  authorized  agent 
for  the  buyer?  and  it  was  there  held  that  entering  the  name  of 
the  buyer  in  the  auctioneer's  book  was  just  the  same  thing  as  if 
the  buyer  bad  written  his  own  name.  There  is  no  distinguish- 
ing the  two  Cases ;  here  the  auctioneer  writes  down  the  name  of 
the  buyer ;  and  therefore  that  is  sufficient,  and  the 

Rule  must  be  discharged. 
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In  the  Fifty-seoond  Year  of  the  Reign  of  Osoroe  IIL 


WnioHT  and  Another  v.  Wakbpobd. 

Jam.  Its. 

THIS  was  a  case  directed  for  the  opinion  of  this  Courty  by  Apowertotru*- 
Lord  EUouj  Chancellor.  By  indentures  of  lease  and  cooientortiM 
release,  bearing  date  respectively  the  10th  and  11th  days  ^^  ^SwJd'u?^ 
June  1776,  the  release  being  of  six  parts,  and  made  between  wnttng  inid«' 
Thomas  Wood  the  elder  and  Ann  his  wife  of  the  first  part;  ^"^jJ^JS* 
Thomas  Wood  the  younger  of  the  second  part;  Mary  Woodf  the  by  tvoor  bmm 
wife  of  Thomas  •  Wood  the  younger,  of  the  third  part;  Edward  SSS!VI2*# 


Bacon  and  Bobert  Hudson  of   the  fourth   part;  the  Right  ^^^^ 
— —  <•!.'•  "^  wwi  par* 

Hcmourable  Horatio  Lord  Walpok  and  Henry  Wilmoit  of  the  toed  if  the  aw 

fifth  part;  and  SSr  Joseph  Mmby  and  John  Smilh  JShsdgen  of  ^^^^j^^ 

the  sixth  part;  in  consideration  of  a  marriage  then  intended^  4e^rcradiatlM 


and  shordy  afterwards  had,  between  Thomas  Wood  the  younger  {JiJ^"" 


and  Mary  his  wife,  and  for  other  considerations,  divers  here-  ^7.^*^ 
ditunentB,  (being  parts  of  the  hereditaments  agreed  to  be  jud,  c  J. 

Aadaa  atttt- 
«  adUsd  8llw  «Hw,yc«n,  wttMMiif  th«  lignms,  Mtiii«,  Mid^clhrory  ftt<lMti»eof  iMkNif  4» 
,  wiHiMJrMpi^yteddMt.    By  three  ai;min^^aii{/6«&l,  C  J.  [  ^SH  ] 

Voi»  IV.  Q  purchased 
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1812.       purchased  by  the  defendant,)  were  settled,  limited,  and  assured 
unto  Edvoard  Bacon  and  Eobert  Hudson,  their  heirs  and  assigns, 

Wright  ^  ^^^  ^ggs^  and  subject  to  the  powers  and  provisoes  in  the 
Wakeford.  same  indenture  of  release  particularly  mentioned ;  and  it  was, 
amongst  other  things,  provided,  that  it  should  be  lawful  for 
Edward  Bacon  and  Robert  Hudson^  and  the  survivor  of  them, 
and  their  heirs,  at  any  time  or  times,  with  the  consent  and 
approbation  of  Thomas  Wood  the  elder  and  Thomas  Wood  the 
younger,  or  the  survivor  of  them,  testified  by  any  writing  or 
writings  under  their  and  bis  bands  and  seals,  or  hand  and  seal, 
attested  by  two  or  more  credible  witnesseiJi  to  make  sale  and 
dispose  of  all  or  any  of  the  hereditaments  and  premises  therein 
mentioned,  and  that  the  receipt  of  Edward  Bacon  and  it.  Hud^ 
Sony  and  the  survivor  of  them,  or  his  heirs,  should  be  a  good 
discharge  .for  the  jAirchase-iBoney.  Aad  by  indentures  of  lease 
and  release  dated  the  Sd  and  4>th  days  of  March  1788,  and 
made  between  Robert  Hudson,  {Edward  Bacon  being  then  dead,) 
of  the  first  part,  Thomas  Wood  the  elder  and  Thomas  Wood  the 
younger  of  the  second  part,  and  Giles  Hibbert,  Esquire,  since 
deceased,  of  the  third  part;  after  reciting  the  before  stated 
indentures  of  the  10th  and  11th  days  oijune  1776,  and  further 
reciting  that  Giles  Hibbert,  with  the  consent  and  approbation 
of  Thomas  Wood  the  elder  and  Thomas  Wood  the  younger, 
testified  by  their  being  parties  to,  and  signing,  sealing,  and 

[  215  ]  delivering  the  said  indentures,  had  contracted  and  agreed  with 
Robert  Hudson  for  the  absolute  purchase  of  the  manor,  mes- 
suages, lands,  tenements,  and  hereditaments,  thereinafter  par- 
ticularly mentioned  and  described,  with  their  appurtenances, 
and  of  the  fee  simple  and  inheritance  thereof,  it  was  witnessed, 
that  in  consideration  of  the  sum  of  15,988/.  to  Robert  Hud$on 
paid  by  Giles  Hibbert,  with  the  consent  and  approbation  of 
Thomas  Wood  the  elder  and  Thomas  Wood  the  younger,  testi- 
fied as  above  mentioned,  Robert  Hudson  did  in  pursuance  and. 
execution  of  the  said  power  for  that  purpose  contauied  in  the 
said  recited  indenture  of  release,  and  of  all  and  every  the 
powers  and  authorities  vested  in  him,  bargain,  sell,  aliene,  and 
release,  and  confirm,  and  Thomas  Wood  the  elder  arid  Thomas 
Wood  the  younger  did  grant,  bargain,  sell,  aliene,  arid  release, 
ratify,  and  confinri,  unto  Giles  Hibbert,  his  heirs  and  assign^, 
among  other  hereditaments,  the  hereditaments  comprized  ili^the 
said  indentures  of  settlement,  and  agreed  to  be  purchased  by 
the  defendant,  to  hold  the  same  with  their  appurtenances  onto 

8  and 
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and  to  the  use  of  Giles  Hiibertf  his  heirs  and  assigns.     But  the       1812. 

memorandum  of  attestation  of  the  execution  of  those  indentures        

of  the  Sd  and  4th  days  of  March  1788,  indorsed  thereon,  is     Wwoht 
contained  in  the  words  and  figures  following,  namely :  ^*  Sealed  Wakuord. 
aad  delivered  by  the  within   named  Bobert  Hudson^  Thomas 
Wood  senior,  and   Thomas   Wood  junior,  in   the  presence  of 
Ckeaiei  BickneUj  Chancety^lane,  and  George  Burleyj  hincdtis- 
InmJ*    And  during  the  lifetime,  and  up  to  the  time  of  the  death 
of  jThomas  Wood  the  elder,  no  other  memorandum  of  attestation 
of  the  execution  of  the  said  indentures  was  indorsed  on  the 
same  indentures  or  either  of  them;  but  after  the  death  of 
TkoMUU  Wood  the  elder,  another  memorandum  was  indorsed 
And  signed  upon  the  same  indenture  of  release,  in  the  words 
following,  (that  is  to  say :)    "  We  do  hereby  attest  and  certify, 
that  the  within  written  indenture,  at  the  time  of  the  execution     [  216  ] 
^^tereo^  as  above  attested,  was  signed,  as  well  as  sealed,  and 
delivered^  by  the  several  parties  within  named,  in  our  presence: 
witness  our  hands,  this  13th  day  ofNcvember  1810.     Charles 
George^  Burley"     And  the  question  for  the  opinion 
tliis  Court  was.  Whether  the  power  of  sale,  as  contained  in 
^  indenture  of  release  bearing  date  the  11th  day  of  June  1776, 
duly  and  effectually  executed  by  the  indentures  of  the  Sd 
^x^d  4th  days  erf  March  1778,  or  either  of  those  indentures? 

Iliis  case  was  argued  in  Easter  term  1811  by  Lens^  Serjt  in 

^Pport  of  the  validity  of  the  execution.     He  contended,  first, 

^t  the  first  execution  was  good  in  substance,  and  the  attesta* 

sufficient;   secondly,  that  if  it  were  not,  the  subsequent 

J^^^niorandum  made  it  sufficient     As  to  the  first  point,  the 

_*^^trument  appears,  upon  view,  to  have  been  signed,  and  is 

Hibited  as  signed.     It  might  indeed  have  been  more  correct, 

the  witnesses  had  precluded  all  question  by  narrating  every 

they  saw ;  but  that  is  not  necessary.    The  difficulty  arises 

*^>m  their  doing  more  than  is  necessary  for  the  purpose,  not 

^^"^^m  their  doing  too  little.     "  Attesting^'  means  witnessing :  if 

^*^  parties  had  executed,  and  the  attestation  had  been  "  wit- 

^^sses  A.  B.  and  C.  D."  that  would  unquestionably  have  been 

*^<fficient.     But  if  the  argument  be,  that  expressio  unius  est 

^^luiio  alieriusy  and  that  because  they  aver  they  did  see  the 

^^ttin^  therefore  it  is  to  be  inferred  they  did  not  see  the  sign- 

^  that  militates  with  all  common  apprehension  and  practice. 

L  hi  the  case  of  a  bond,  if  there  be  a  seal,  the  delivery  is  pre- 

\  mined,  and  though  there  be  no  atte^tatipp,  the  bond  is  good. 

m  Q2  There 
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1812.       There  are  few  cases  in  point :  those  which  bear  on  the  eXecutidll 

I of  wills  under  the  statute  of  frauds,  are  the  most  analogous. 

^^  The  words  of  the  statute  29  Can  2.  c.  S.  s.  5.  are,  "  attested 

*"'\  JCEFORD.  and  •  subscribed  in  the  presence  of  the  devisor  by  three  or  four 
^^'  J  credible  witnesses/'  In  Willes  Rep,  1.,  Bticev.  Smithy  it  was 
held,  that  the  attesting  witnesses  need  not  express  that  thej 
subscribed  their  names  in  the  presence  of  the  testator,  although 
it  is  a  matter  to  be  left  to  a  jury,  whether  they  did  so  subscribe 
in  the  devisor's  presence  or  not  [  Mans/kid^  C.  J.  aecl  If  the 
jury  find  that  they  did  so  subscribe,  there  is  nothing  left  un- 
finished. So,  in  this  case,  the  act  of  Messrs.  Wood^  by  whose 
consent  the  estate  was  to  pass,  is  complete :  nothing  remained 
to  be  done  by  them,  and  although  the  description  of  what  they 
so  did  was  left  imperfect  at  that  time,  it  was  more  completely 
supplied  by  the  subsequent  indorsement  The  conclusion  of 
the  deed  also  expresses  thq^t  the  parties  did  thereunto  set  their 
hands  as  well  as  their  seals,  and  the  attestation  must  be  taken  as 
referring  to  that  declaration  in  the  deed.  The  terms  of  the 
power  are  at  least  substantially  complied  with.  Kthbett  v.  Letj 
Hob.  S12.  S.  A  power  of  revocation  is  to  be  taken  liberally, 
and  the  execution  of  it  favourably.  1 1  Ves.  477.  Macqneen  v. 
Farquhar.  A  power  of  appointment  was  to  be  executed  by  any 
'deed  or  writing  to  be  by  W.  Abney  signed  and  sealed  in  the 
presen<^e  of  two  or  more  witnesses,  or  by  his  last  will  and 
testament  attested  by  three  or  more  credible  witnesses,  and  the 
attestation  of  an  appointment  made  by  deed  noticed  only  the 
sealing  and  delivery,  and  not  the  signing,  yet  Lord  Eldtm^ 
Chancellor,  compelled  a  purchaser  to  accept  a  title  derived 
under  such  appointment  In  that  case,  indeed,  the  words 
•*  attested  by"  did  not  apply  to  the  deed,  but  only  to  the  will ; 
l^ut  hord  Eldtm  there  says,  '^  It  would  be  a  miscarriage  in  a 
'  J^ge  directing  a  jury  not  to  presume  that  the  deed  was  signed 
in  the  presence  of  the  same  witnesses,  in  whose  presence  it  pro- 
fessed to  be  sealed."  He  rested,  however,  die  less  upon  this 
[  C18  ]  authority,  because  the  present  case  was  directed  by  the  same 
learned  person  who  decided  that 

Shepherdy  Seijt,  canirdy  contended  that  the  execution  of  this 
appointment  was  invalid.  As  to  Macqneen  v.  Farquharj  the 
omission  in  the  power  of  the  word  "  attested"  makes  the  whole 
difference.  2  Vent.  350.  Scn/le  v.  Freeland.  Held  that  a  will, 
subscribed  by  two  witnesses,  was  good  as  the  revocation  of  a 
power)  requiidiig  |t  Writing  to  be  executed  in  presence  of  two 

witnesses. 


Wkigii  r 

V. 
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witoesses,  though  bad  as  a  devise.     Again,  many  instruments        1812. 
may  take  effect  as  good  common  law  conveyances,  which  would 
not  be  good  as  executions  of  powers.     2  Freem.  193.  Duke  of 
Mermarle  v.  Monck.     S.  C.  more  fully,  3  Chanc.  Cos.  55.  re-  WAKEfo:ir>. 
ported  by  the  name  of  Bath  v.  Montagu.   The  power  of  revoca- 
tion was  to  be  exercised  by  deed  or  writing  to  be  executed  in 
the  presence  of  six  witnesses,  three  whereof  to  be  peers.     The 
person  empowered  made  a  will  executed  by  three  witnesses,  in 
order  to  revoke  the  uses  of  the  settlement ;  but  it  was  held  by 
the  Lord  Keeper,  two  Chief  Justices,   and  Powell^   B.,   that 
though  it  was  good  as  a  will,  it  was  no  revocation  of  the  power. 
He  who  creates  a  power,  may  invest  it  with  such  conditions 
^d  circumstances  as  he  will ;  and  diey  must  be  all  observed ; 
and  if  he  adds  the  word  "  attested,"  as  a  necessary  conditioli 
of  the  signing,    sealing,    and  delivery,    the  attestation    muist 
embrace  them  all ;  and  it  must  be  simultaneous  with  the  execu- 
tion,  that  there  may  always  be  seen  upon  the  deed,  and  accom- 
panying it,  the  proof  of  tfie  consent  of  these  parties ;  for  it  is 
not  the  passing  of  the  estate  that  is  required  to  be  thus  evi- 
denced, but  the  consent  of  these  two  parties  to  the  alienation 
^  the  land.     Admitting  that  if  the  attestation  were  general, 
^c  due  observance  of  all  the  ceremonies  might  be  presumed, 
Jet  the  same  inference  does  not  arise  from  a  defective  attesta-      [  219  ] . 
^^^    [Mansfieldj  C.  J.  observed,  that  this  deed  did  not  ex- 
P'^essly  require  any  signature,  but  only  said,  "  under  hand  and 
^^^  supposing,  perhaps,  that  all  instruments  sealed  at  this 
^y  are  signed,   unless  where  there  is  great  carelessness,  or' 
*^e  particular  reason.     Formerly  no  signing  was  practised, 
"®^^ause  people  could  not  write,  and  the  seal  was  the  only  mark 
"7  which  they  could  identify  their  act ;  and  even  at  this  day  a 
"^^  is  a  perfectly  good  deed,  (unless  where  the   statute   of 
™Uds  intervenes,)  without  signing;  but  might  it  not  be  argued 
^   &vour  of  this  execution,  that  the  common  words  "  under 
"**^d  and  seal,"  in  their  fair  import  mean  no  more  than  such 
a^  execution  as  is  the  usual  due  execution  of  a  deed,  although 
^^  Would  not  literally  be  under  hand,  unless  the  party  executing 
ogned  it  ?]    That  construction  would  reject  the  essential  word 
**  hands,"  and  in  the  execution  of  this  power  the  performance 
of  all  the  conditions  must  concur;  and  in  these  days,  the  sigr 
natere  is  a  much  stronger  identification  of  the  deed  than  the 
s^bg.     To  hold  that  the  attestation  may  be  added  at  any 
future  time,  would  defeat  the  purpose  for  which  it  was  intended, 

which 
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1812.        which  was  for  the  puspose  of  making  it  known  npon  the  sight 

of  the  deed  whether  any  valid  revocation  ha$  been  executed. 

WiUGHT  jj  ^g  attestation  be  wanting,  the  remainder-man  may  enter, 
Wakbford.  possess,  and  convey,  upon  the  faith  of_  this  defect,  and  the 
witnesses  by  a  subsequent  attestation  made  at  any  time  during 
their  lives,  may  devest  his  or  his  assignee's  estate.  Hawkins  v. 
Kempf  3  Eastf  410.,  where  the  terms  of  the  power  required  the 
deed  of  appointment  to  be  inroUed,  a  deed  of  revocation,  pro- 
perly in  other  respects  executed,  but  not  inroUed  till  after  the 
settior's  death,  was  held  void.  Therefore  at  all  events  the 
amended  attestation  could  not  be  added  but  during  the  life  of 
both  these  Woods.  [Lawenccy  J.  In  that  case  it  was  consi- 
[  220  ]  dered  that  the  inrolment  was  a  thing  to  be  done  personally  by 
the  party,  and  that  his  consent  was  to  be  requisite  thereto,  and 
that  it  was  done  without  his  consent.  That  case  was  decided 
on  the  authority  of  Christopher  Digg^s  case,  1  Rep.  17S. 
Mansfieldi  C.  J.  It  was  considered  that  after  sealing  the  deed,  he 
might  have  said,  "  I  will  not  inrol  it."  But  here,  the  party  re- 
voking has  done  at  the  first  all  that  belongs  to  him  to  do,  the  re- 
maining act  is  not  to  be  done  by  him,  but  by  the  witnesses. 
Lawrencej  J.  And  why  may  not  the  witnesses  add  that  act  at 
any  time  ?  Mansfield^  C.  J.  It  is  admitted  that  they  inight  add 
it  during  the  life  of  the  person  executing,  why  not  equally  after 
his  decease?  The  mischief  of  mesne  conveyances  and  subse- 
quent appointments  taking  effect,  would  be  equal  whether  the 
attestation  be  added  in  his  lifetime  or  afterwards.]  The  opera- 
tion of  the  deed  would  depend  on  the  ci^rice  of  the  witlnesses, 
hs  they  might  either  chuse  or  refuse  afterwards  to  add  their 
names. 

Lens  in  reply.  The  question  turns  solely  on  the  meaning  of 
the  word  "attest,"  which  is  testor  ad.  It  is  a  mere  arbitrary 
assumption  of  the  term,  that  the  witness  must  express  in  writ- 
ing every  thing  that  he  saw.  [Lawrence^  J.  It  has  not  been  un- 
usual, where  a  bond  has  been  executed  without  an  attesting  wit- 
ness, that  a  person  who  was  present  at  the  making  of  it,  and  wh6 
has  been  present  in  court,  has  been  called  upon  at  nisi  prius^ 
then  to  write  his  attestation,  for  the  purpose  of  calling  him  as 
the  attesting  witness.  Chambre,  J.  And  that  practice  has  some- 
times been  rendered  subservient  to  purposes  of  fraud.  I  re- 
member that  in  a  case  where  one  attesting  witness  knew  too 
much  of  a  transaction  to  serve  the  purposes  of  the  plaintiff^  he 
procured  another  person,  who  was  present  at  the  making  of  the 

bond, 
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bond,  to  attest  it,  for  the  puipose  of  preventing  the  necessity  of       1812. 
*<:alliiig  the  first]    Lens  denied  that  if  the  party  executing  the        —^ — 
pofwer  had  done  all  that  rested  on  him  to  make  the  appointment     "^"J^**^ 
complete^  he  could  give  validity  to  another  subsequent  appoint-   WakvoIUIL 
ment;  there  was  no  authority  to  prove  that  he  could  so  retract    t  *^^^  ] 
his  consent,  when  once  given ;  and  therefore  the  mischief  of  sub- 
sequent mesne  appointments  did  not  subsist     The  term  hand 
and  seal  may  be  sfttisfied  by  the  party  putting  his  hand  to  the 
seal.    As  to  ^*  signing,"  signum  in  old  books  doea  not  mean  writr 
ing,  but  any  peculiar  mark,  as  a  seal.    Signata  charta  did  not 
mean  signed  in  writing.     As  to  the  argument^  that  without  the 
fidl  sttestataon,  it  cannot  be  known  by  looking  at  the  dee'd 
whether  there  was  a  good  execution,  the  answer  to  it  is,  that 
upon  inspection  of  the  deed  the  signature  of  the  name  appears, 
and  if  there  be  any  doubt  whether  it  was  duly  affixed,  that 
Awbt  may  be  cleared  up  by  referring  to  the  attesting  witnesses, 
or  to  the  parties  themselves,    for  information.      If  they  had 
attested  that  it  was  signed  and  sealed  in  their  presence,  when 
in  fikct  it  was  not,  that  attestation  would  not  make  it  a  good 
•ppointment     As  to  HatDkins  v.  Kemp,  although  the  inrolling 
^^  held  to  be  a  personal  act,  the  case  probably  did  not  turn 
^foa  that,  for  the  alteration  of  an  estate  between  the  execution  ^ 

and  inroiment  of  a  deed  is  often  fatal.  Co.  Lit.  52.  b.  It  is 
Wd,  that  if  the  lessor  by  his  deed  licence  the  lessee  for  life  or 
Jttw,  (which  is  restrained  by  condition  not  to  aliehe  without 
licence,)  to  aliene,  and  the  lessor  dieth  before  the  lessee  doth . 
^Soie,  yet  is  his  death  no  countermand  of  the  licence,  but  that 
ke  may  aliene,  for  the  licence  exempteth  the  lessee  out  of  the 
penalty  of  the  condition,  and  it  was  executed  on  the  part  of 
4e  lessor  as  much  as  might  be.  The  consent  here  was  com- 
plete, and  the  estate  passed:  it  is  clear,  and  is  admitted,  that 
^  witnesses  might  have  added  the  attestation  half  an  hour  [  222  ] 
^  the  execution:  why  therefore  may  they  not  in  like  manner 

^  it  at  any  subsequent  time? 

Cur.  adv.  vuU. 

On  this  day  the  Judges  of  this  Court  sent  to  the  Lord  Chan- 
^^  the  following  certificate. 

This  case  has  been  argued  before  us  by  counsel,  and  we 
"••^considered  of  it 

I  am  of  opinion  that  the  power  of  sale  in  this  case  was  duly 

^  effisetually  executed  by  the  indentures  of  the  3d  and  4th 

^<A  March  178S.    The  <fiil/ objection  made  to  the  execu- 
tion 
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1812. 

Wmear 
Wakjoorsu 


[  223  ] 


tion  of  the  deeds,  is,  that  the  signing  of  the  consent  oi  the 
Woods  is  not  properly  attested;  but  it  apflears  to  me,  that 
though  the  form  of  attestation  does  not  contain  in  it  the  word 
**  signed,''  the  witnesses  must  be  understood  to  have  attested 
the  signing,  as  well  as  sealing  c£  the  deeds  by  the  two  Woodu 
Whether  the  omission  of  the  word  '^  signed"  in  the  attestation 
arose  from  a  mistake  of  the  witnesses,  or  some  clerk,  who 
wrote  the  attestation  as  in  the  .common  form  of  attesting  the 
execution  of  a  deed,  does  not  appear;  but  whatever  was  the 
cause  of  it,  I  think  that  that  qmi^^n  is  knmaterial. 

From  the  circumstance  of  the  Woods  bcd^  made  parties  to 
the  deed  of  release,  and  joining. in  the  ccmvieyance  of  the  estate, 
it  might  very  naturally  be  supposed,  that  the  thing  to  be  at- 
tested was  not  merely  signing  and  sliding,  but  the  execution  of 
the  deed  in  the  ordinary  way,  and- as  the  deed  was  signed  by  the 
Woodsj  I  diink  that  the  attestation  must  be  understood  to  apply 
to  the  signing,  as  well  as  the  sealing  and  delivery.  Tliough  by 
the  rules  of  law,  signing  is  not  necessary  to  the  completion  of 
a  deed,  yet  by  long  established  an^  universal  practice,  sign- 
ing is  now  considered  as  an  essential  part  of  the  execution  df  a 
deed;  ibid  I  cannot  believe  that  any  m^n  of  busing  now  liv- 
mg,  has  accepted,  or  would  accept  a  deed  that  was  imt  signed, 
or  would  attest  the  execution  of  a  deed  that  w:as  not  signed ; 
and  therefore,  when  the  witnesses  in  this  case  attested  the.  exe- 
cution of  the  deed  by  the  Woods,  they  must  be  imderstood  to  at- 
test the  signing.  I  am  also  of  opinion  that  in  this  ca^e,  if  for 
want  of  the  word  >f  signed"  the  first  attestation  had  been  insuffi*^ 
dent,  the  subsequent  attestation  bydie  same  witnesses  would  have 
supplied  the  defect ;  for  it  appears  to  me,  that  by  the  secpyid  at- 
testation, the  witnesses  must  be  understood  only  to  have  done  that 
more  formally,  which  they  had  in  effect  done  before,  and  which 
they  must  know  to  have  been  done,  by  seeing  their  signature^ ' 
upon  the  instrument  I  am  also  of  opinion,  tiiat  if  the  former  . 
attestation  had  not  been  made,  the  second  attestation  alone 
would  have  been  sufficient ;  as  I  think  that  the  witnesses  might 
at  any  time  after  the  execution  of  the  deeds,  and 'tl}e  con- 
sent of  the  Woods  under  their  hands  a^nd  s^s,  have  signed  th^ 
attestation.  Tlie  word  *^  attest,"  in  its  strict  and  proper  sense, 
I  apprehend,  means  only  witnessing,  or  beiirii;^g  witness  to;  ^and 
the  principal' object  in  requiring,  that  an  instnim^t  should  be 
executed  in  the  presence  of  witnesses  is,  that  t^ey  may  see  that 
the  instrument  is:  properly  and  fairly  executed :  but  in  the  or^ 
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dinaiy  use  of  the  word  ^<  attest,''  as  applied  to  the  execution  of       1812. 

deeds,  it  is  understood  to  require  that  the  witnesses  should  at-        

test  in  writing;  the  principal  end  of  which  seems  to  be,  to  pre-         ^^^ 
serve  evidence  of  the  instruments  being  executed  in  the  pre-  Waketoiu) 
sence  of  the  witnesses  required ;  but  I  know  no  rule,  or  case, 
^ch  requires  that  the  attestation  should  be  immediately  writ- 
ten at  the  time  of  the  execution  of  the  instrument,  or  within  any 
ptftkular  limited  time  after  its  execution;  and,  therefore,  so 
long  as  the  witnesses  live  and  remember  the  transaction,  they     [  224  ] 
may,  I  think,  properly  write  or  sign  their  attestation ;  and  un- 
less there  is  some  evidence  of  fraud  in  the  case,  they  must  be 
pretmned  fairly  to  do  so.     The  death  of  the  party  whose  act  they 
Ai%  to  attest,  does  not,  I  think,  furnish  any  objection  to  their 
signing  the  attestation  after  his  death,  because  when  he  has  once 
sjgaed  or  executed  in  the  presence  of  witnesses  the  instrument 
to  be  attested,  he  has  done  all  that  is  to  be  done  by  him,  Mid,  as 
^  as  respects  him,  it  is  completed,  and  he  cannot  rescind  or   ' 
*iuxui  it,  although  it  will  not  be  effectual  as  against  others,  un- 
less the  person  to  whom  it  is  delivered  shall  procure  the  wit- 
'i^t^es  towftst  it     The  only  objection  that  I  know  to  have  been 
^>^e  to  the  witnesses  signing  their  attestation  at  a  distant  time, 
IS,  that  it  might  afford  an  opportunity  for  fraud ;  but  I  think 
y^^  this  objection  is  of  no  weight*     If  the  fraud  ^yprehended 
^  that  witnesses  niight  be  prevailed  upon  fraudulently  to  attest 
^'^  instrument,  which  they  had  not  seen  executed,  such  fraud 
^onlij  ||0t  be  prevented  by  requiring  that  the  attestation  should 
to  be  signed  at  tlie  time  of  the  execution  of  the  instru- 
,  because  the  witnesses  might  nevertheless,  without  any 
^^^gcr  of  detection,  fraudulently  sign  an  attestation,  and  either 
^^  no  date  to  it,  in  which  case  it  would  be  presumed  to  be 
at  the  time  of  the  execution  of  the  instrument,  or  put  the 
date  with  that  of  the  execution  of  the  instrument.     If  the 
apprdiended  is,  that  the  witnesses  might  be  imposed  upon, 
irevailed  upon  honestly  to  sign  an  instrument  which  they 
Slot  seen  executed,  that  appears  to  me  to  be  quite  beyond 
li^ounds  of  probability. 

J.  Mansfield. 
e  are  of  opinion,  that  the  power  of  sale  in  this  case  was  not 
and  e£fectually  executed  by  the  indenture  of  the  third  and 
days  of  March  1788.     According  to  the  provisions  of  the      [  225  ] 
— ^of  the  11th  of  June  1776,  the  consent  of  Thomas  Wood 
^^^     elder  and  Thomas  Wood  the  younger,  or  the  survivor  of 

them. 
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1612.        them,  was  required  to  the  due  execution  of  that  power,  and  to 
^  this  consent  two  circumstances  were  made' necessary ;   first, 

^,  that  it  should  be  testified  by  some  writing  under  their  hands 

Waxjdobd.  aftd  seals ;  alld,  secondly,  that  the  fects  of  their  putting  their 
hands  and  seals  to  such  writing  should  be  attested  by  two  or 
more  witnesses ;  so  that  the  point  in  question  appears  to  us  to 
be  simply,  whether  the  attestation,  written  in  the  indentures  of 
March  nsSy  asserts  both  these  facts ;  that  is,  whether  the  word 
**  sealed^  necessarily  implies  that  the  parties  who  put  their  seals 
to  it,  put  also  their  hands  to  it,  or  signed  it  in  the  presence  of 
the  witnesses ;  which  we  are  of  opinion  it  does  not  do  according 
to  the  true  interpretation  and  ordinary  sense  of  the  word  "  seal- 
ed.** If  it  were  to  be  determined  as  a  matter  of  feet,  whether  the 
signature  of  the  Woods  was  made  in  the  presence  of  the  same 
witnesses  who  attested  their  having  sealed  the  indenture  of 
March  1788,  a  jury,  under  all  the  circumstances  to  which  their 
attention  might  be  directed,  might,  perhaps  nbt  improperly,  pre- 
sume the  affirmative  of  such  question ;  but  as  a  question  of  law, 
we  think  it  must  be  determined  by  the  true  construction  of  the 
terms  of  the  attestation ;  to  which  it  appears  to  us,  mS,  our  con- 
sideration must  be  confined ;  and  we  do  not  think  that  the  sig- 
nature of  Thomas  Wood  and  his  son  is  comprehended  in  the 
words  made  use  of  in  the  attestation.  And  we  are  further  of 
opinion,  that  the  attestation  required  to  constitute  a  due  and  ef- 
fectual execution  of  the  power,  ought  to  make  a  part  of  the  same 
transaction  with  the  signing  and  sealing*  the  writing  testifying 
the  assent  and  approbation  of  Thomas  Wood  and  his  son ;  such 
being  the  usual  and  common  way  of  attesting  the  execution  of 
all  instruments  requiring  attestation;  which,  we  think,  the  par- 
[  226  ]  ^^s  creating  the  power  had  in  their  contemplation,  and  intended, 
and  not  an  attestaition  to  be  written  at  a  distance  of  time  after 
all  the  parties' had  testified  their  assent  and  approbation. 

J.  Heath. 

S.  Lawrence. 
•    A.  Chambre. 


Shepheri)^ 


IN  THE  Fiimr-sficoKD  Year  of  OEOBGE  IIL  ^ 

1812. 


Shepherd^  Demandant ;  James,  Tenant ;  jan.  83. 

BouoHTON,  Vouchee. 

"DY  niistd^e  the  commissioners  had  reversed  the  christian  Keooreryft- 
name  of  the  demandant,  by  inserting  William  Charles^  in-  umosposing 
stead  of  Charla  William.    On  the  motion  of  Lens^  Sent  the  «»« ^•^'j^^ 

*  name  of  toe  de« 

Court  permitted  the  mistake  to  be  amended.  mandant. 


^^ 


I 


CoLLTER,  Demandant ;  — -,  Tenant  i  Lord  ^^n-  23. 

Chesterfield,  Vouchee. 

N  1745  the  fiither  of  the  defendant  purchased  the  manor  and  RecoTery  a- 
estate  of  Wroxham^  together  with  the  tithes  thereof,  of  Lord  ^ng  tb/  ""' 
Chesterfield  (then  tenant  in  tail),  when  a  recovery  was  suffered,  |«^***  <?r  Wron- 
and  firom  that  time  the  demandant's  father,  and  since  his  decease,  poHcfsion  had 
the  demandant,  had  been  in  possession  of  the  whole  of  the  above  J^J^T^^^dDce 
property.    IJpon  the  motion  of  Lens^  Serjt  the  Court  permitted  its  date,  and  the 
the  retovery  to  be  amended  by  inserting  the  tithes  of  Wroxham,  ^o  be  nS^M 
upon  an  affidavit  by  the  demandant  (who  was  not  bom  at  the  ^  P*^ 
date  of  the  recovery)  of  the  above  &cts,  and  of  his  belief  that 
the  tithes  were  intended  to  be  passed,  and  that  they  were  in- 
clnded  in  the  deed. 


Steel  v.  Bradfield.  [  227  ] 

Jan*  27. 

^T^HE  defendant  had  given  the  plaintiff,  whose  natural  iM>n  hand  the  payee 
-*•    he  was,  a  note  of  hand  for  100/.  money  lent,  upon  the  back  l|jj\^|^^*^^ 
of  which  the  plaintiff  had  made  the  following  memorandum  t  *^I  paid  on  ttipu- 
do  hereby  agree  that  if  the  interest  is  duly  paid  21.  lOs.  at  the  ^^e^Se^the 
end  of  six  months,  and  21.  10s.  on  the  25th  ali  December^  and  so  »^  tbouid  be 
on  continually  on  the  24th  of  June  and  25th  of  December  during  payment  of  the 
my  life,  tiien  the  note  shall  be  given-  up.'*    The  defendant  had  J2SSSd,^L 
pBid  all  interest,  though  not  with  precise  punctuality  as  to  tkm  oommenc- 
the  day  specified  in  the  indorsement,  up  to  January  181 L    He  hetdthat  the ' 
paid  none  in  June  1811,  and  was  preparing  to  pay  a  yearns  in-  Court hadno 
terest  in  January  1812,  when  the  plaintiff  commenced  this  ac-  prooeedingf  on 
don  upon  Uie  note.  SteSS*!^  ^^ 

Felly  COttS. 


Stbbl 
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161d«  Pell^  Serjt  had  in  this  term  obtained,  with  much  difficulty,  a 

rule  nisi  to  stay  the  proceedings  upon  pajrment  of  the  year's  in- 
terest and  the  costs  of  the  writ,  against  which 
Bradfxild.       LenSf  Seijt  now  shewed  cause«   If  5/.  is  all  that  is  due  in  this 
action,  the  defendant  has  a  simple  remedy  to  prevent  further 
expence,  by  paying  that  sum  into  court     If  the  question  be 
whether  it  wa^  the  intention  of  this  instrument  to  give  the  plain- 
tiff any  thing  more  than  an  annuity  of  5/.  for  her  Ufe,  that  ques- 
tion will  be  tried  by  proceeding  in  the  action,  wherein  the  true 
construction  of  the  instrument  will  be  considered.    [The  Court 
observed  that  this  was  not  a  question  on  the  legal  interpretation 
of  the  contract,  according  to  which,  as  the  condition  had  not 
been  observed,  the  plaintiff  must  necessarily  recover  to  the  full 
extent  of  the  note^'but  to  their  supposed  equitable  jurisdiction.] 
C  228  ]     The  condition  (and  it  must  be  remarked  that  this  is  not  enforced 
by  a  penalty,)  upon  which  the  principal  sum  is  to  be  given  up, 
is,  that  the  interest  shall  be  at  all  times  regularly  paid/    If  the 
condition  is  broken,  there  is  no  equity  that  can  restore  it     Even 
in  the  case  of  a  penal  sum  widi  condition  for  payment  by  instal- 
ments, if  one  instfdment  fails,  the  whole  penalty  is  recoverable. 

Pellj  contri^  observed  that  before  the  statute  of  4  Arm.  c.  16. 
s,  12.  the  courts  of  law  used  to  interfere  to  relieve  the  obligor  of 
a  bond  upon  payment  of  the  debt,  and  not  of  the  penalty.  He 
offered  a  judgment  for  the  sum,  with  stay  of  execution  so  long  as 
the  interest  should  be  duly  paid :  in  cases  upon  judgments  en- 
tered up  on  warrants  of  attorney,  this  Court,  he  said^  frequently 
stays  execution  upon  the  pajnnent  of  the  instalments  stipulated. 

Mansfield,  C.  J.  There  have  been  at  least  twenty  motions 
in  this  court  since  I  have  sate  here,  to  restrain  e:tecutions  said 
to  be  levied  against  agreement,  and  upon  the  shewing  cause  it 
has  appeared  diat  there  has  been  a  failure  in  payment  of  the 
instalments,  and  the  nilcs  have  been  discharged. 

Chambre,  J.  There  are  several  cases  in  this  court  where  a 
warrant  of  attorney  has  been  given,  with  stay  of  execution  if  the 
sum  is  paid  by  instalments  regularly,  and  that  if  failure  is  made; 
in  either  of  the  instalments,  then  execution  shall  go  for  the 
whole ;  but  the  Court  have  never  thought  themselves  entitled  to 
stay  the  execution,  or  reinstate  the  parties,  contrary  to  their 
own  express  agreement 

Rule  discharge 


Bragg 


IN  THE  Fifty-second  Year  of  GEORGE  III.  fiSd 

1812. 
Bragg  r.  Anderson.  j^.  29. 

'nr^HIS  was  an  action  upon  a  policy  of  insurance,  at  and  from  A  poliqrataikl 
-^    Utartinique  and  all  or  any  of  the  West  India  islands  to  Zovt-  ai^^M  and^«! 
doHj  npon  the  ship  John  Bent^  beginning  the  adventure  upon  the  f^  ^•''  ^•*" 
goods  firom  the  loading  thereof  on  board  the  ship  at  the'  West  In^  mntB  a'coane 
dies  ;  and  it  should  be  lawful  for  the  ship,  &c.  in  thatvoyage  to  ^^f ^JJ, 
proceed  and  sail  to  and  touch  and  stay  at  any  ports  or  places  Dotintbeboaie- 
whatever,  without  prejudice  to  that  insurance,  at  the  rate  of  ten         ^^•s*« 
guineas  per  cait^  to  return  3/.  per  cent,  for  convoy,  or  2/.  per 
cemi.  for  armed  ship  or  ships,  and  4/.  per  cent,  if  she  sailed  be- 
fore the  first  of  August  /  and  by  a  memorandum  at  the  foot  of 
the  policy  the  insurance  was  declared  to  be  ^^  On  ship/'    The 
cause  was  tried  in  London^  before  Mansfidd^  C.  J.,  at  the  sit- 
tfaiga  affer  Michaelmas  term  in  1811,  when  the  defence  was  a 
deriation,  it  appearing  that  the  ship  sailed  from  Martinique  for 
Si.  Domingo,  which  was  much  out  of  her  direct  course  frdm 
3/kartinique  to  London,  and  took  in  her  cargo  at  Si.  Doming^  , 
and  thence  sailed  for  London,  and  was  captured  on  the  home- 
ward voyage:  it  was  in  proof,  that  at  the  time  of  effecting  thi^ 
policy,  the  ordinary  premium  of  insurance  upon  a  voyage  di- 
Yecdy  from  Martinique  to  Londofi  was  ten  guineas  per  cent., 
while  the  premium  for  a  voyage  direct  firom  St.  Domingo  to  Lan^ 
don  was  not  less  than  18  guineas ;  some  premium  would  also  be 
required  to  cover  the  risk  from  Martinique  to  St.  Domingo. 
The  jury  found  a  verdict  for  the  plaintiff,  subject  to  the  point 
reserved,  whether  the  terms  of  the  policy  warranted  the  course 
which  the  vessel  had  taken. 

PM,  Seijt  now  moved  to  set  aside  the  verdict  for  the  plain-  [  2S0  ] 
til^  and  enter  a  verdict  for  the  defendant:  he  observed  thai 
that  there  had  been  an  inception  of  the-  voyage  from  Martinique, 
after  which,  according  to  the  doctrine  of  the  court  in  Gairdner 
T.  SenMouse,  ante,  3.  16.,  the  vessel  could  not  go  to  other  islands 
not  in  die  course  of  her  direct  homeward  voyage.  >  He  admitted 
that  in  that  case  there  was  an  exception  of  Jamaica  and  St.  Do^ 
wdnga,  hiait  that  made  no  difference;  and,  with  that  exceptioiiy 
the  words  there  were  as  general  as  here,  and  these  words  must 
be  restricted  in  their  construction  to  such  islands  as  lay  in  thd 
direct  course  of  the  homeward  voyage  from  Martinique. 

Mav 8FIELD,  C.  J.    There  is  no  getting  over  these  words ; 

instead  of  all^  you  roust  substitute  the  words  some  of  the  Wesi 

India 
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1819*       India  islands,  such  as  lie  between  Martinique  and  London,  you 

"        would  make  quite  a  new  engagement      Here,  though  from  the 

^^       difference  of  premium,  it  is  possible  the  underwriters  may  not 

AxiDMfiaov.    hav^  attended  to  the  terms  of  this  contract,  and  I  think  it  not 

impossible  that  the  underwriter  may  have  signed  the  contract 

.  without  having  sufficiently  considered  the  nature  of  the  risk  he 

was  to  run^  yet  we  cannot  make  new  contracts  for  persons. 

The  ca$e  of  Gairdner  v.  Senhouse  is  very  distinguishable  from  this. 

Heath,  J.    The  construction  contended  for  would  make  an 

entirely  new  contract  - 

Rule  refused* 


foots* 


[  2S1  ]  Andrioni  v.  Morgan. 

Jan,  31. 

It  is  DO  oijec-  CHSPHEJtD,  Serjt  had  obtained  a  rule  nin'  to  discharge  thi^ 
dKvit  to  boi^  defendant  out;  of  custody  upon  filing  common  bail,  upon  the 
ban,  which  grouud  t^at  the  cause  of  action  was  a  bill  of  exchange  sworn  tp 
defendant^  is  ^  be  due  to  Augu^i  Andrioni^  who  was  a  foreigner  resident  at 
A^!?'*^'^  JDrf-wfen  ;  and  the  deponent,  ^o  could  know  nothing  but  from 
in  Bank-Dotes,  instructions  transmitted  to  hipi  here,  took  on  himself  confidently 
tlffresid^^f °"  ^^  positively  to  swear  that  the  defendant  was  so  indebted,  and 
foreign  ooun-  that  no  t^der  had  been  made  to  the  plaintiff  in  notes  of  the  Go- 
dMi^ta^^'r  vernor  and  C!ompany  of  the  Bank  of  Englaml^  which  it  was  im- 
how  the  depo-    possible  he,  residinir  here,  should  know ;  and  it  did  not  appear 

nent  could  .       /•  «    i         «»i.        i  i.         ^       i  v 

know  these       on  th^  mce  of  the  affidavit  what  relation  the  deponent  bore  to 
the  plaintiff 

Z^enSf  Serjt  shewed  cause.  The  affidavit  is  sufficiently  pre- 
cise that  the  debt  is  due  on  a  bill  of  exchange,  and  that  no  ten- 
der has  been  made.  Since  the  stat  43  G.  3.  c.  44.  s.  2.,  it  ia 
necessary,  in  case  of  any  application  to  the  Court  to  4ischarge 
the  defendant  on  ^count  of  any  supposed  defect  in  the  affidavit 
Xo  hold  to  bail,  that  the  defendant  should  shew  proof  by  affidavit 
that  tender  ha«  b^en  made,  wholly  or  in  part,  in  notes  of  the 
Bank  of  England. 

Heath,  J.  , The  ca3e  of  Pieters  v.  Luytjesy  1.  Bos.  4"  P^'  If 
is  directly  in.  point  The  plaintiff  resided  in  HoiUand^  and  th^ 
.deponent  was  resident  here ;  and  the  same  objection  was  ex«^ 
pressly  taken,  and  the  C!ourt  say  it  is  not  necessary  for  the  am^ 
nection  between  the  deponent  and  the  plaintiff  to  appear  on  the 
fiice  of  tbe  affidavit 

The  rest  of  the  Court  concurring. 

The  rul«  was  discharged. 

Beck 


IN  THE  Fimr-fiEcoKo  Yeab  of  QEORGE  III.  999 

1819. 


^ 

Beck  v.  Sargent.  a^.  3. 

■ 

JDESTf  Seijt  had  obtained  a  rule  nisi  to  set  aside  an  award  thp  awar4  of 
in  this  case,  upon  tKO  grounds ;  one,  that  the  parties  had  ^t"  hfat^^  by 
not  been- heard,  which  was  answered  by  the  affidavits;  2.  that  thetwoarbitrm- 
the  submission  was,  ^^so  that  die  two  arbitrators  should  make  funcu  officio 
their  award  before  or  on  the  21st  day.of  Jttne ;  but  if  no  award  "^^^of  jjl!  Jj* 
should  be  made  before  or  on  that  day,  then  that  ,the  parUes  stranger  join- 
should  observe  the  award  of  an  umpire  to  be  chosen  by  the  ar-  *°^ff  ^^  y^^^ 
bitrators,  so  as  such  umpirage  should  be  made  before  the  28th  of  ^  that  if  arbi- 
Jm."    The  arbitrators  met,  and  did  not  make  their  award,  nor  make  their  a- 
choose  an  umpire,  before  or  on  the  21st..of  Jtt«^;  but  they  ap-  ^^^^^ 
pcHDted  an  umpire  before  the  28th  of  J\tne^  and  the  umpire,  then  b  abide 
together  with  the  arbitrators,  before  the  28th  of  June  made  their  umpire  to  be'** 
i<Mnt  award  in  the  foUowins:  terms :  "  We  the  undersigned  arbi-  ciMfcn  by  the 

*x  t  •         1  1  **  ^  11  111         arbitrators,  the 

trators  and  umpire,  do  award,"  &c.;  and  he  contended,  1.  that  time  for. the  ar- 
tlie  umpire  was  not  chosen  in  due  time ;  2.  that  the  award  was  ^j  ^  ^^ 
Toid,  because  made  by  persons  who  had  no  authority.  plre  com- 

Skepherdi  Serjt  shewed  cause  against  this  rule,  contending  l^etime^for 
Acre  was  no  foundation  for  the  objections.  *^«!''  making 

r        CI    •        .       11  i*\^         .  <•    1  •         1       their  award  ex- 

Uns^  oer|t.,  m  the  absence  of  Besiy  m  support  of  this  rule,  pires. 
Q^lged  that  the  arbitrators  on  the  21st  otjune  were  Jmcti,  qffir 
fih  and  could  not  afterwards  appoint  an  effective  umpire;  or  if 
they  could,  they  could  only  do  it  instantly  at  die  expiration  of 
^  day,  and  not  at  any  indefinite  time  between  that  day  and 
"»e  28th ;  2.  that  the  award  of  three  is  necessarily  the  award 
of  the  majority  of  them,  who  might  happen  to  consist  of  the  two 
arbitrators  in  opposition  to  the  opiniou  of  the  umpire,  and  so  [  2SS  ] 
no  award  of  his ;  and  at  all  events  it  is  not  the  award  of  the 
uiDpire  alone. 

Mansfield,  C.  J.     Before  or  upon  the  2^st  day  otjune^  un- 
til the  last  moment  of  that  day,  the  arbitrators  have  power  to 
agree  in  award,  if  they  do  not  in  the  course  of  that  day  agree  in 
awards  then  they  have  power  to  appoint  an  umpire ;  but  until 
they  fidl  to  make  their  award  on  the  21st  day  oijune^  the  power 
to  a{^int  an  umpire  does  not  begin.     As  to  the  other  point, 
fiiat  the  arbitrators  do  in  making  the  award  is  nothing,  the 
award  is  in  law  the  award  of  the  umpire  alone:  it  is  no  more 
than  if  mere  strangers  had  joined  in  the  award,  which  could  not 
▼iliate. 

HsATHf  J.    It  hai  been  decided  in  very  old  cases,  that  the 

circumstance 
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1812.       circumstance  oif  another  joining  with  the  arbitrator  in  making 
an  award  does  not  vitiate. 

Rule  discharged  with  costs. 


B£CK 


Sarohit* 


F^  4,  De  Tastet  and  Others  v.  Taylor 

If  a  merchant,  'T^HIS  Was  an  BCtion  on  a  policy  of  insurance,    which  was 

hiScile,  and  tiro  tried  at  GuildJuillj  before  Mansfield^  C.  J.,  at  the  sittings 

neutral  mar-  after  Michaelmas  term  1811,  when  a  verdict  was  found  for  the 

nert,  expert  plaintiffs  for  200/.,  subject  to  the  opinion  of  the  Court  on  the 

d^tt^h^'  fi>U«wi*»g  case-    Th«  Po"cy>  dated  the  10th  day  of  Jl%  1810, 
tUe  port  under   was  effected  by  the  pluntifis,  as  well  in  their  own  name  as  for 
ed  to  thd?bn>.  ^^d  in  the  name  of  all  or  any  person  to  whom  the  same  should 
^^vnlBrmA    ^'^"&  °"  ^  hogsheads  of  sugar,  on  board  the  Jupiter^  •  fitmi 
meicliaati,  and  Londjon  to  Archangel,  and  any  port  or  ports,  place  or  places, 
tb^rhtheoen-  ^^^^tsoever  and  wheresoever,  on  the  continent  without  the  Bal' 
trail  becsooM      fk,  backwards  and  forwards,  until  the  goods  were  safely  de- 
actkm  Uroufht,  Uvered  in  the  houses  or  warehouses  of  the  consignee,  with  or 
the broWoiay,  without  simulated  papers,  including  the  risk  of  craft  in  landing, 
carred,  main-    backwards  and  forwards,  at  12  guineas  per  cent.,  to  return  41. 
il^iJrt  t'te'u".  P^  ^^^^  ^^^  arrival.    The  first  cdunt  of  the  declaration  averred 
iimiiTvriten  to  the  interest  to  be  in  John  Daniel  Siockfieth,  and  the  second  in 
lii«  ciT  the  j<»int  Martin  Stockflethj  Paul  Menard,   and  John  Daniel  Stod^h. 
IhreT***^  ^  '^^  ^'^^P*  ^^  ^^  goods  on  board,  sailed  from  London  am  or 
[  *2S4  ]     fthout  the  18th  day  of  May  1810,  bound  for  Archangel^  arrived 
thither,  and,  previous  to  the  cargo  being  safely  defivered  into 
the  houses  or  warehouses  of  the  consignees,  the  same  was  lost 
by  capture  and  confiscation.    The  plaintiffs  were  and  had  been 
many  years  merchants  resident  in  London.    In  April  1810,  they 
purchased,  by  the  directions  of  John  Daniel  Stockfleth,  who  then 
was  and  ever  since  had  been  a  domiciled  merchant,  resident  in 
London,  50  hogsheads  of  sugar,  and  shipped  the  same  in  a  ge- 
neral ship,  a  neutral,  called  the  Jupiter,  firom  London  for  Arch^ 
angd.    Messrs.  Castendick  and  Hentx,   of  London,   were  the 
ship's  brokers,  and  the  king,  on  their  **  petition,  on  behalf  of 
several  British  merchants,  granted  licence  to  Messrs.  Castendick 
and  Hentz,  on  behalf  of  several  British  merchants,  and  permits 
ted  them  to  load  and  export  on  board  the  Jupiter,  D.  6a» 
edjen  master,  a  cargo  of  wine,  brandy,  and  such  goods  as  were 
permitted  by  law  to  be  exported  firom  London  to  AnAangd,  uad 
did  thereby  direct  the  commanders  of  all  his  ships  of  war  and 

privateers 
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privateers  not  to  interrupt  the  said  vessel,  but  to  suffer  her  to        1812. 

proceed."     The  case  further  stated,  that  sugar  was  permitted        

by  law  to  be  exported.     That  the  tonnage  of  the  vessel  aijd  the  Tastet 

time  of  her  clearance  was  regularly  indorsed  on  the  licence,  and  Ta  yix>r. 
the  other  requisites  thereof  complied  with.  That  the  purchase  [  235  ] 
of  the  sugar  in  question  was  made  by  the  said  John  Daniel  Stock" 
pth^  to  be  shipped  on  the  joint  account  of  Jiiniself  and  Martin 
Stodjleth  and  Paul  Menard^  then  and  still  of  Hamburgh^  mer- 
chants. That  in  or  about  January  1811,  Hamburgh  was  an- 
nexed to  the  French  empire,  and  had  thenceforth  continued  an- 
nexed thereto ;  and  that  John  Daniel  Stockfleth  was  indebted  to 
the  plaintiffs  in  a  sum  beyond  the  amount  recoverable  upon  the 
policy  in  question.  The  question  for  the  opinion  of  the  CJourt 
was,  whether  the  plaintiffs  were  entitled  to  recover :  if  so,  the 
verdict  was  to  stand ;  if  not,  a  nonsuit  was  to  be  entered, 

i«w,  Seijt^,  for  the  plaintiff,  after  adverting  to  the  facts,  con- 
tended that  as  Hamburgh  must  be  taken  to  have  been  in  amity 
with  this  country,  or  at  least  not  under  the  dominion  of  the 
Trench  at  the  time  of  the  loss  insured,  which  was  previous  to 
January  1811,  the  date  of  its  annexation  to  the  French  empire, 
J^o  question  would  arise  touching  the  insurance  of  enemy's  pro- 
perty.    The  only  questions  were,  first,    whether  the  licence 
gwnfed  to  Messrs.  Casiendick  and  Hentz,  on  the  behalf  of  se- 
veral British  merchants,  might  be  extended  to  the  joint  proprie- 
toTg  of  goods,  one  of  u^hom  only,  at  the  time  when  such  licence 
^^  granted,  was  a  merchant  domiciled  in  this  coimtr)',  the 
others  being  then  and  still  foreigners  resident  at  Hamburgh  s 
secondly,   whether   those   foreign   proprietors   having  become 
^'en  enemies  at  the  tmie  of  the  action  brought,  the  plaintiffs 
^*D  sue  on  their  behalf.     Upon  the  first  point  he  insisted  that 
the  case  of  Usparicha  v.  Noble^  13  East^  332.,  was  an  authority 
to  shew  that  these  licences  have  received  a  construction  much 
™ore  extensive  than  his  argument  required ;  it  was  said  in  that 
**se,  that  the  crown  might  exempt  any  persons,  or  any  branch 
of  commerce  from  the  disabilities  arising  out  of  a  state  of  war ; 
"^d  its  licence  for  such  purpose  ought  to  receive  the  most  liberal      [  236  ] 
^construction.'     It  was  accordingly  held  that  the  plaintiff,  a  Spa- 
^^^i  domiciled  here  in  time  of  war,  to  whom  a  licence  had 
^  granted  to  ship  goods  to  certain  ports  in  Spain,  might  in- 
p'e  goods,  shipped  by  him  as  agent  fof  two  Spaniards  resident 
^  "Je  hostile  country,  and  maintain  an  action  upon  such  insur- 
^^  on  their  behalf;  so  that,  in  this  case,  if  it  had  been  found 
Vol.  IV.  R  by 
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is  12.        by  the  jury,  that  Hamburgh  was  in  the  hands  of  the  French  at 
'-—  the  time  when  the  licence  was  granted,  and  that  J.  Z).  Sfockfleth 

•   u;  ^;  had  no  interest  in  these  goods,  stilly  according  to  Usparicha  v. 

Taylor.  Noble^  the  plaintiff  would  have  been  entitled  to  recover.  It  is 
found,  however,  that  J.  Z?.  StocJcfleth  was  partly  interested  iiji  this 
adventure,  which  accounts  for  the  introduction  of  the  terms 
**  British  merchants"  into  the  licence,  and  is  sufficient  to  satisfy 
those  terms ;  and  there  was  no  need  to  have  the  licence  directed 
to  him  specifically  by  napie*  Secondly,  he  contended  that  the 
other  proprietors  having  become  ^ien  enemies  since  the  licence^ 
would  not  prevent  the  plaintiff^  from  suing  on  their  behalf,  as  it 
had  been  already  shewn  by  th^  authority  of  Usp(xricha  v.  NoNe, 
that  they  were  protected  by  th^  liceQCe;  and  although  it  might 
be  admitted,  that  the  king  co|ild  not  by  his  licence  remove  the 
personal  disability  of  a  trader  in  respect  of  suit,  so  as  to  enable 
him  to  sue  in  his  own  name,  yet  it  has  been  decided  in  Kensing' 
ton  V.  Jnglisy  8  East,  273.,  that  in  such  case  a  British  agent 
may  ma^lta^l  ^  action  on  behalf  of  an  alien  enemy. 

Shepherd,  Siei^t,  contrd,  admitted,  that  according  to  the  case 

oithelMna  I.  Edwards,  190.9  it  might  perhaps  be  consider^ 

that  Hamburgh,  althoug^i  under  the  temporary  dominion  of  the 

French,  was  not  a  hos^le  state  before  Janufiry  1812,  when  it 

was  ^ne^ed  to  the  French  empire.     He  contended,  howeyov 

Vippn  the  facts  of  the  qise,  ths^t    this  wa^  on  insurance  e£- 

[  237  ]     fect^d  by  J.  D.  Stochfleih,  for  himself  anil  two  aliens,  whp  sincf 

^at  insurance,  X^ut  before  th^  action  brought,  had  become  i^ieii 

enemies.     The  question  is,  if  the  plaintiffs  can  recover  on  their 

bel^alf.     [Mansfield,  C.  J.    I  thpught  it  had  been  settled  by  the 

cases,  that  the  licence  takes  away  the  hostile  character  of  thf 

parties  licensed-]     It  may  be  so  as  to  legalizing  the  adventxue] 

an^,  tl^^refore,  whatever  is  necessary  for  that  purpose  the  licence 

fvill  extend  to.     It  will,  therefore,  protect  all  those  who  are  i|& 

cessary  parties  to  such  an  adve^^re,  such  as  the  consignees 

abroad,  whq,  quoad  hoc,  will  be  adopted  by  the  licence^  and  ex* 

cepted  frpm  the  class  of  eneipies ;  inasii^uch  ^s  i^e  pature  of  th^ 

mlv^r^ture  requires  tl^at  there  should  be  a  consignee^  as  well  ft 

.a  9pnsignpr-     Put  thes^  persons  are  not  ^ubj^ects  of,  nor  residen 

\n  the  ho;$tile  ^untry  to  which  th^  licence  penpits  the  goods  ti 

biie  ejgpprted;  and  it  \s  a  very  different  consideration,  whedie 

the  persons  to  whom  the  licence  is  granted  as  British  merchaat 

shall  thereby  be  at  liberty  to  confer  such  ^  adoption  upon  p^ 

^pns  ^hp^re  q^ither  British  jp^^x^h^pfs,  por  e¥§n  residiOAt  in  thj 
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'conntiy,  not  by  the  consignment  to  them  abroad,  but  by  admit-       1812. 
tii^  them  as  partners  only  in  tlie  same  adventure.    If  this  can  be        ' 
dooe,  there  is  nothing  to  prevent  two  French  merchants  resident         \^^ 
iXPom  from  being  joined  as  partners  with  the  British  mer-      Tatlor^ 
liiats;  and  thus  finding  a  protection  fcnr  their  trade.    [Heathy 
I  The t wo  i£iiiiiiir^^rs  required  no  licence;  they  were  neu- 
tak,  and  might  export  goods  from  this  country  to  Archangel 
vithout  a  licence.    J.  D.  Stockfietih  who  alone  wanted  a.  licence, 
bd  one.    Jian^U,  C  J.    The  licence  was  to  a  British  mer- 
dut,  and  J.  D.  Stockfleth^  who  shipped  the  goods,  and  was  in- 
tBToted  in  them»  was  a  British  merchant,  and  thus  exactly  with- 
in the  terms  of  the  licence ;   imless  it  contain  any  expression  to 
nftnin  it  to  such  goods  as  he  was  solely  interested  in.]    The 
iiomce  must  either  be  restrained  to  British  merchants,  or,  if     [  ^^^  3 
caonded  beycmd  that^  it  must  be  extended  as  well  to  alien  ene- 
aies  as  alien  friends.    A  licence  to  ^  J3.  and  others  has  indeed 
beta  extended  to  all  others  of  whatsoever  description ;  but  there 
vaj  be  extcemely  good  reason  in  many  cases  to  confine  the  li- 
cence^ as  is  done  in  this  case,  to  British  merchants  only*    In 
^iqx)rt  of  Usparicha  v.  iioble^  the  terms  of  the  Ucence  do  not 
ippw:  but  unless  itcontaii]^  the  terms  British  merchasts,  the 
€Me  has  no  apfdication.    Perhaps  where  a  British  merchant, 
mder  a  lic^ice  to  British  merchants  only,  b  engaged  with  alien 
Bittdbants  as  partners  in  the  adventure,  and  insures  his  interest 
separately,  if  ^  loss  hi^peos  he  may  be  entitled  to  recover  to 
^  amount  eS  bis  own  separate  interests,  but  not  so  where  he 
Bpkes  a  joint  insurance  up^n  a  joint  adventure,  which  in  part  is 
iBi^;  for  the  contract  which  was  made  joint  by  the  party, 
enant  be  severed,  so  as  to  be  gobd  pro  tantOf  but  must  either 
^  1^  altogether  or  void  altogether.    3  Bos.  Sf  Pull.  183., 
'  tf^Caaiaetf  v.  Hector  ;  it  was  held,  that  a  petition  founded  on  a 
iAn  due  to  ^  a  British  Qierchant,  and  to  B.  and  CL,  also  Bri- 
All  mercfaantSt  but  resident  and  carrying  on  trade  in  an  hostile 
mntiy^  waa  insufficient  to  support  a  commission  of  bankrupt 
li  Uk^  wmner,^  kore,  though  «7.  D.Stockfleth  would  be  protected 
bf  the  licence  if  he  were  sdiely  interested  in  the  adventure,  yet 
H  tke  Hambwrgf^er^  are  not  protected  by  the  licence,  his  interest 
JicoBtaaBinated  by  the  partnership  with  them,  and  nothing  can 
iwreoovesved  oii  thia  poliqry  because  it  is  effected  on  their  joint 
interest  « 

,:  XtfW  ia  impljF*    If  it  were  material  to  the  present  quesdon,  it 
fcdoHrly  V^ffi,  £^  a  neutEal  to  c<Hne  and  purchase  goods  here, 

R2  and 
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Dk  Tast«t 

V. 

Taylor. 
[  *2S9  ] 


1812.        and  export  them  to  an  enemy's  country.   No  licence  is  require 
in  such  a  case,  either  by  the  law  of  nations,  or  by  our  cm 
navigation  laws.     *  The  defendant's  argument  is  in  direct  oppi 
sition  to  the  cases  of  Kensington  v.  Inglis,  and  Usparickd 
Noble,  and  is  unsupported  by  any  authority.     If,  instead  oft! 
words  Briiish  merchants,  the  name  of «/.  D.  Stockfleth  had  b€€ 
found  in  the  licence,  this  would  have  been  precisely  the  case  < 
Usparicha  v.  Noble :  the  defendant' is  reduced  to  contend,  thi 
although  a  licence  to  J.  Z).  StocJcJleth  by  name  would  ha^ 
sanctioned  the  joint  adventure,  yet  a  licence  to  him  on  beha 
of  British    merchants,    shall    confine    the    adventure    to  th 
goods   of  British  merchants   only^     Usparicha   was    the   sol 
purchaser,  as  J.  D.  Stockfleth  was   in  this   case;   but   Uspi 
richa  had  no  interest  in  the  goods ;  Uiat  case,   therefore,  i 
infinitely  stronger:   for  here  «/.  Z).  Stockfleth   retains  a  bene 
ficial  interest.     The  terms  of  that  licence  do  not  appear,  bi 
it  is  improbable  that  Usparicha^  who  had  no  connection  wit 
any  British   merchant,    should    have  obtained    a   licence   o 
behalf  of  himself  and  any  British  merchants.     [^Mansfieldf  C.  J 
From  the  language  of  Lord  Ellenborough  in  13  East,  340.,  i 
appears,  that  licence  was  to  Usparicha,  on  behalf  of  himself  an^ 
othersJ]     If  this   licence  would,  as   is   admitted,   protect  tb 
jRussian  consignee,  an  alien  enemy,  a  fortiori,  it  will  protect 
neutral   consignee.     Lord  Ellenbormigh  explains  the  effect  c 
these  licences  to  be,  that  they  take  away  the  effect  of  war,  aii< 
render  that  legal  for  all  the  parties  concerned,  which  would  b 
legal  if  there  were  no  war.     The  argument  which  would  ex 
elude  neutrals  from  the  benefit  of  the  licence  because  they  ap 
not   BHtish  merchants,  is  contrary  to  the  whole  current  o 
authorities.     Maccomnelt  v.  Hector  is  irrelevant :  the  principU 
of  that  case  is,  that  no  one  could  become  a  petitioning  credito: 
who  was  not  competent  to  recover  the  debt,  suing  as  a  plain 
tiff  on  the  record  in  an  action  at  law.     The  licence  to  trad< 
removes  the  incapacity  of  trading,   but  does  not  purport  U 
remove  from  an  alien  enemy  the  disability  to  sue  on  the  record 
Even  if  J,  D.  Stockfleth  had  possessed  no  interest  in  the  goods 
these  plaintifis  must  have  succeeded,  within  the  authority  o^ 
Usparicha  v.  Noble.     Nothing  in  the  terms  of  the  licence  re- 
stricts the  protection  to  such  goods  as  British  merchants  alone 
are  interested  in.  • 

Mansfield,  C.  J.     The  objection  that  these  Hamburghers 

are  alien  enemies  may  be  wholly  laid  aside;  for  the  case  ol 

Kensington 


I  240  ] 
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Kendngkm  v.  Inglis  has  decided,  that  if  that  objection  cannot  1812r 
be  raised  against  the  plaintiff  on  the  record,  the  agent  may  sue  ^ — 
in  trust  for  an  alien  enemy  who  is  licensed.     It  appears  that  the  ^^ 

terms  of  the  licence  to  Usparicha  being  general,  the  Court  of     Taylor. 
King's  Bench  adopted  the  construction,  that  he,  having  licence 
to  export  for  the  benefit  of  lUmself  or  otiiers,  might  export  die 
goods  of  any  person  whatever,  and  was  not  bound  to  export 
goods  of  his  own,  as  in  Dejflh  v.  Parrxfy  3  Bou  4*  PM*  S. 
TTbe  single  question  in  the  present  case,  is  that  which  arises 
m  the  joint  interest  of  the  two  persons,  who  are  not  British 
yects.     The  only  difference,  however,  between  this  case  and 
ITsjHiricha  v.  Noble  is,   that  there,  though  the  goods  went  to 
foreigners,  yet  the  price  of  them  came  in  part  to  the  British 
nm^xchant,  of  whom  they  were  bought,  although  he  divided  the 
benefit  of  the  trade  with  aliens.     In  the  other  case  a  Spanish 
coiiisignor  had  the  whole  profit  of  the  export  trade.     The  object 
oP     these  licences  is  to  encourage  the  exportation  of  certain 
goods  fi*om  tliis  country,  the  exportation  of  which  is  considered 
as  sk  national  benefit.     We  therefore  think,  that  J.  D.  Stockfleth^ 
h^ing  himself  interested,  and  the  sole  purchaser,  (and  Lord 
^^Z^nborough^s  doctrine  would  carry  it  much  further,)  is  covered 
^y   this  licence,  and  that  he  does  not  exceed  the  terms  of  his 
"^^nee  by  reason  of  the  joint  interest  which  is  in  these  Ham* 
y^^^hersj  and  that  there  is  consequently  no  objection  to  the     [  J41   J 
,  "^^^irance.     In  Usparicha  v.  NohUy  the  great  objection  contend- 
^   for,  was,  that  the  goods  were  to  go  to  Spanish  subjects,  who 
'''^^^  alien  enemies ;  but  that  was  held  to  be  of  no  force,  for 
^**^t  it  must  always  be  understood,  when  a  licence  to  trade  with 
**^    enemy  was  granted,  that  the  enemy's  subjects  were  to  receive 
~^   goods,  as  we  determined  in  this  court  on   a  voyage   to 
\ia{a).     And  in  consonance  to  the  general  policy  of  the 
which  is  to  encourage  the  exportation  of  these  goods 
"^>Tn  England^  we  must  hold,  upon  the  fair  construction  of  this 
"^^^nce,  that  it  is  no  objection  that  the  property  partly  belongs 
^  these  Hamburghers^  especially  as  J.  D,  Stockfieth  bought  the 
g^^ods  and  shipped  them. 

Heath,  J.     I  am  of  the  same  opinion.     I  think  if  the  voyage 

Viad.  been  successful,  J.  JO.  Stockfieth  would  have  been  a  trustee 

for  these  Hamburghers  as  to  their  share  in  the  adventure.     It  is 

(^}  fayU  T.  Bourdillon,  ante,  3.  544.    And  9tt  Morgan  r.  Ojwaldy  anttf 
5.  554. 
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181S«       dn  adrantage  to  this  country,  that  the  capital  of  foreigners 

— "*       should  be  invested  in  English  produce :  on  the  other  hand  it 

^  would  be  a  disadvantage  to  us,  if  English  ci^ital  were  to  go 

Tayu>iu     abroad  for  the  purpose  of  effecting  the  desired  exportation.    I 

think,  therefore,  tfiat  the  plaintiff  is  entitled  to  recover. 

Judgment  for  the  ^laintifil 


[  242  ]    GuRNEY  and  Others,  Assignees  of  Blackbubn  and 


J«6.4. 


Bankrupts. 


diM?*iwS'  npHIS  was  an  action  of  trover  brought  to  recover  a  quantity  of 

for  his  princi-  -*•   hemp,  which  came  on  to  be  tried  at  the  sittings  at  Guildhall^ 

S^;  ^^^  London^  aRer  last  Trini^  term  before  Mansfield^  C.  }.,  when  a 

ledg«,  add!  to  rer^ict  was  taken  for  the  plaintiffs  for  2500/.,  subject  tp  the 

purchase  which  Opinion  of  the  Court  on  the  following  case*     Blackburn  and 

Sd^^lSTto  •''^^'^  ^^®  merchants  residing  at  Lynn  in  Norfolk  t  the  de- 

a  gtiarapty  by  feudants  Were  JRussta  brokers  residing:  in  London^  and  as  suchf 

bUhTrha    "  occasionally  employed  by  Blackburn  and  Bonner.    By  letter 

goods  were  de-  dated  the  14th  of  December  1810,  Blackburn  and  Bonner^  va 

broker;  the  reply  to  a  letter  previously  written  to  them  by  the  broilers  about 

P*^J^,^  the  price  of  hemp,  wrote  the  defendants  as  follows.  "  If  you 

rupts.    Held  *^  Can  purchase  us  a  parcel  of  new  Biga  BJune^  of  good  quality^ 

coSid**nekh^^  •*  and  such  as  you  approve  on  inspection,  of  20  to  SO  tons,,  at 

detwn  the  «  73^,  per  ton,  payment  by  our  acceptance  at  6  months^  we 

a  stopplge'^  •*  wish  you  to  do  it  directly."     Blackburn  and  Bonner^  by  letter 

tratuuu,  loot  ^^^  ^g  j5ljj  ^f  j^cemhcT.  directed  the  defendants  to  forward 

nad  aoy  lien  on  ' 

them  for  the      One  tou  of  the  hemp,  when  purchased,  to  Mr.  MinetotEIt/j  om 

^Tii  Ws*"*    account  of  Blackburn  and  Banner.    On  the  18th  of  December 

guaranty.         the  defendants  purchased  of  Messrs.  SoUy  and  Sons  28  tons  <^ 

hemp,  on  account  of  Blackburn  and  Bonner^  and  by  letter  dated 

the  20th  of  the  same  month,  addressed  to  them»  wrote  as 

follows :  <*  The  price  of  Bhine  hemp  is  called  74/.  fer  ton  ;  but 

«<  we  bought  you,  on  the  18th  instant,  about  28  tons  of  new 

^  Bhine  hemp,  from  Messrs.  Isaac  Solfy  and  Sons,  at  73^  pep 

^  ton,  payment  by  your  acceptance  at  6  months'  date,  allowing 

[  24?3  ]     «  Jrdiscount  thereon,  and  14  days  for  the  delivery.    We  shall 

*'  receive  this  on  your  accoimt,  and,  as  desired,  send  one  ton 

f^  of  it  ta  Mr.  JC  Mmei^  Ely^  Cambridgeshire,  per  waggon." 

On  the  22d  of  Decembery  SoUtf  and  Sons  delivered  the  hemp  to 

the 
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^e  defendants  on  account  of  Blackburn  and  tioriner.     On  the        181^. 

^*th,   Blackburn  and  Bonner  wrote  to  the  defendants  as  follow :        

^*  We  have  been  duly  favoured  with  your  esteemed  of  the  20th      vJurney 
"  cunrent,  and  observe  thereby  you  have  purchased  for  our       Sharp. 
^  accMDunt  about  28  tons  of  new  Rhine  hemp,  at  73/.  per  ton, 
"  six.    months  at  J  per  cent.,  which  we  approve ;  and  if  you  can 
*<  buy  us  20  to  80  tons  more  on  the  same  terms,  w^  wish  you 
**  to  do  it**     On  the  24th  of  December  the  defendants  sent  one 
ton  of  hemp  fo  iHr.  Minet^  at  Ely^  as  directed;  and  on  the  31st 
S€nt  Blackburn  and  Bonner  the  receipt  for  its  delivery,  and  for 
which  ton  of  bemp  Mr.  ilinet  afterwards  paid  Blackburn  and 
^^ohnef.    On  the  4th  o(  January  1811  the  defendants  forwarded 
to  Blackburn  ancf  Bortner  the  invoice  as  follows : 
^  Messrs.  Blackburn  and  Bonner,  Lyhn.     Bought  of  Isaac 
Sotty  and  Sons,  at  6  months'  credit  £.     s.    d. 

Hemp,  &c. 2089  19    8 

l^iscount,  J--------  ie    2    5 


£i06Sl  \i    S 


invoice  was  accoiApfmied  wi^  a  bill  drawii  if  Sotty  and 
*is  on  Blackburn  and  Sonner  for  the  artlottttt,  wMch  fliey  sreAt 
duly  accepted,  to  the  defendants,  foi^  ^olly  and  SoAs,  aiid 
ch  was  afterwards  delivered  to  Solly  aUd  Sons.  The  defeH- 
at  the  time  of  sal6  guaranteed  the  payment  tb  Messrs. 
^^fy  and  Sons  for  a  commisision  paid  them  by  SoUy  aild'  Sixis, 
^Ihout  which  guaranty  SoUy  and  Sons  would  not  hav6  sold  the 
*^,^i:^ip,  but  such  &cts  were  not  made  known  by  the  defendants  to 
-^*aelJiirf»  and  Bonner.    On  the  15th  of  March  last  Bfackbum 

Amner  became  bankrupts,  and  the  plaintiffs  wei^  chosen     [  244  ] 

signees  of  their  estate  a:nd  effects.    Solly  and  Sons  proved 

the  commission  their  said  debt  of  2063Z.  l?^*  Sd.y  for 

h^  they  sv^ore,  they  held  no  security  except  the  said  bill 

by  the  bankrupts,  and  die  guaranty  of  the  said  defen- 

since  which  proof  the  defendants  had  pmd  Solly  and  Sons 

amount  of  such  acceptance  in  discharge  of  their  guarantee. 

t  plaindffi,  as  assignee^  of  the  bankrupts,  had  demanded  the 

of  the  hemp  frdm  the  defendants,  and  had  offered  to 

them  whatever  charges  were  due  to  them  on  accoimt  there- 

^^  9   but  the  defendants  had  reftised  to  deliver  it  to  the  plaintiffs, 

\x^^stiDg  they  were  entided  to  hold  it  in  discharge  of  their 

guaranty 


L 
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guaranty  given  to  Solly  and  Sons.  The  question  for  the  opinion 
of  the  Court  was,  if  the  plaintiffs  were  entitled  to  recover ;  if 
they  were,  the  verdict  was  to  stand  for  1990/.  17^.  Sd.  If  not, 
a  nonsuit  to  be  entered. 

Petty  Serjt  for  the  plaintiffs,  after  opening  the  case,  was 
stopped  by  the  Cour^  who  called  upon  Lensy  Serjt  to  support 
the  defendants*  claim.  (He  observed  that  the  guaranty  was 
given  without  any  notice  to  the  bankrupts,  (the  vendees)  and 
enquired  therefore  how  they  could  be  affected  by  it) 

Lens  admitted  that  the  defendants  could  not  place  the  bank- 
rupts in  a  worse  situation  by  any  act  done  without  their  know- 
ledge and  approbation ;  but  contended  that  they  were  not  in  a 
worse  situation  by  the  defendants  retaining  the  goods  which  had 
come  into  their  hands,  and  the  price  of  which  they  had  paid, 
until  the  bankrupts  made  good  their  failure.  The  bankrupts 
could  never  have  obtained  the  hemp  but  through  the  purchase 
of  the  defendants ;  for  it  is  stated  in  the  case  that  SoUy  and  Co. 
would  not  have  sold  it,  without  their  guaranty:  if  therefore 
they  claim  the  benefit  of  taking  the  purchase  out  of  the  de- 
fendants' hands,  it  is  but  reasonable  that  it  should  be  upon  the 
terms  of  paying  the  defendants'  price,  who  are  the  meritorious 
parties  to  this  contract  Unless  it  can  be  shewn  that  the  pay- 
ment by  them  to  SoUy  and  Co.  was  a  payment  in  their  own 
wrong,  and  not  for  the  benefit  of  .the  bankrupts,  they  will  be 
entitled  to  stand  in  the  place  of  the  vendors,  and  may  either 
stop  the  goods  in  iransitu^  or  retain  them  for  their  lien  for 
the  price.  The  assignees  will  still  have  the  benefit  of  the 
purchase. 

Mansfield,  C.  J.  The  sale  was  perfectly  complete,  the  bill 
accepted,  and  the  hemp  delivered  to  the  defendants  for  the  use 
of  the  bankrupts.  It  was  a  very  unwis6  contract  on  their  part, 
and  I  am  very  sorry  for  it ;  but  the  goods  were  sold  and  deli- 
vered for  the  bankrupts,  and  the  possession  of  the  defendants 
was  their  possession.  It  was  a  delivery  to  the  bankrupts. 
There  is  no  room  for  any  stoppage  in  transitu ;  the  goods  are 
arrived  at  the  place  of  deliver}',  into  the  possession  of  the 
bankrupts,  for  which  reason  also  no  lien  can  arise. 

Per  Curiam^  Judgment  for  the  plaintiff* 


De 
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De  GaMINDE   r.    PiGOU.  ^  Feb.  a. 

IN  this  case  the  declaration  contained  a  count  upon  a  policy  Up?>  «u  action 
J.  *        .      against  Uie 

of  assurance,  at  and  from  Alicante  to  a  port  of  discharge  ui  underwriter  for 

Great  Britain^  upon  goods  by  ship  or  ships.     The  interest  was  "jJ^^^^Jll^ 
aven^  to  be  in  the  plaintiff,  and  the  loss  to  be  by  capture,  cannot  set  off 
There  were  also  common  counts  for  money  paid  and  expended,  although  they 
money  had  and  received,  and  on  an  account  stated.     The  plea  ^^  "**.^'®'^ 
was  the  general  issue,  accompanied  Mrith  notice  of  set-ofF.   This  unless  he  Ian 
cause  was  tried  before  Mansfield^  C.  J.  and  a  common  jury,  at  JJJjJ*  iJ^ 'f^tT*^ 
the  sittings  at  Guildhall  after  Trinity  term  1811,  when  a  ver-  of  the  relative 
diet  was  found  for  the  plaintiff,  with  damages  32/.  18^.,  subject  Jween"assured, 
to  the  opinion  of  the  Court  on  the  foUowinir  case.     The  de-  broker,  and 

r    J  ,         .,      i      1  1.  n  t        Vrn  i  underwriter,  is 

lenoant  subscribed   the   policy   for   300/.       i  he    goods   were  such  as  to  take 

shipped,  as  in  the  declaration  mentioned,  on  board  the  ships  [{j*  ^JUf„^"y  ®^ 

I^iscado  and  Louisa^  and  were  the  property  of  the  plaintiff.    In  rule,  which  w, 

the  course  of  the  voyage  from  Alicante  to  Gieat  Britain^  the  of"he  under-*^ 

Diseado  was  captured,    and   recaptured.     The   Louisa   sailed  *"^*T  ^^^}^^ 

w  1-11  c  '  premium  is 

wita  convoy  and   arrived,    whereupon  a  return   oi   premium  conclusive  eri- 
l^ecaine  piyable  by  the  terms  of  tlie  policy.     There  was  upon  J^^^^^^Jh^^he 
the  whole  insurance  a  short  interest,  whereupon  also  a  return  has  paid  the 
of  premium  became  payable.     The  premium  in  respect  of  the  underwriter, 
defendant's  subscription  amounted  to  31/.  10^.     Tlie  amount  of 
Ac  loss  by  salvage  paid  to  the  recaptors,  and  of  the  returns  of 
Premium  for  convoy  and  short  interest,  was  agreed  to  be  10/. 
^^^*  ^d,  per  cent.,  being  32/.  185.  on  the  defendant's  subscrip- 
tion.    The   defendant   claimed  under   the   following   circum- 
stances to  set  off  tlie  premium  stated  to  have  been  paid  to  him: 
^^^  insurance  was  ciTected  by  Messrs.  IVcLgstaJfsy  who  were  in- 
s^J^ce  brokers,  by  the  order  of  Messrs.  LarrazahaJ,  Mcnoyo, 
*^^  Tratiager,  merchants  in  London,  who  received  the  orders      [  247  ] 
^^  and  caused  the  insurance  to  be  effected.     The  premium 
^tloned  in  the  policy  to  have  been  received  by  the  defend- 
H    vras  not  paid  to  him,  but  he  debited  Messrs.  Wagstajffs, 
^   tirokers,  with  the  amount  in  account,  and  they  in  their 
^^nt  gave  him  credit  for  the  premium,  according  to  the 
J^*'    mode   of  dealing  between    brokers   and    underwriters. 
"^    brokers  in  the  same  manner  debited  Messrs.  LanazcAal, 
^^^ct^o^  and  Co.  with  the  premiums,  but  they  had  not  been 

paid 


l#lft       paid  the  amount  thereof.     Messrs.  Larrazabalj  Menoyo^  and 

-'^^■^"^        CJo.  in  like  manner  debited  the  plaintiff  with  the  same  in  their 

^^  account  with  him,  but  &ey  had  not  been  pai ^  the  same.  At  the 

PiGOU.       time  when  the  policy  was  effected,  no  communication  was  made 

t6  the  d^efenciaiit  that  t&e  pidtitifif  W^  iii  any  manner  interested 

df  ccmcertted  in  the  iilduf aiice.    IJif  essrs.  t^dgdaff^j  the  brokers, 

itnd  Sf essivsr.  tjafratabdi^  MertoyOj  and  Cky.,  had  f)oth  stopped 

paytaent     The  question  iot  the  opinion  of  the  CJourt  was^ 

H^ethef    the    defendant    could  set  off  the   amount  of  the 

prefftfyitffls  dtle  to  him  as  above  stated  against  the  claim  of  the 

plaintiff  m  this  action,     tf  the  Court  should  be  of  opinion  that 

Yi6  CoxSA^  a  Verdict  was  to  be  entered  for  tiie  plaintiff  for  \L 

S^. :  tf  not,  the  vetdict  was  to  stand. 

Tfdisr  (5ase  was  argued  by  Lens^  Serjt  (in  the  absence  of  Eesij 
SeYjty  for  the  plaintifi^  who  contended  that  there  was  nothing, 
to  take  this"  case  out  of  tiie  ordinary  course  of  dealing  between 
1bK>ke]^  tod  underwriter,  so  as  to  enable  the  underwrite^  to 
maiiitain  hi»  set-off  gainst  the  assured. 

SHepherdj  Serjt>  contra^  cited  Airey  v.  Etandj  1  Park^  6 
JBcL  54. ;  but  observed  that  that  case  depended  on  a  special 
Coiltract  between  tiie  broker  and  the  underwriter,  and  tiierefore 
[  24S>  y  did  not  govern  tiiis  case.  He  observed,  that  if  it  had  appeared 
On  the  (ace  of  tins  case  that  the  imderwriter  had  paid  the  losses 
tod  returns  of  premium  to  the  assured  through  the  medium  of 
premiums  retained  in  the  hands  of  the  broker,  it  might  have 
sufficed ;  but  it  did  not  appear  upon  this  case  how  tiie  accounts 
stood  between  tiie  parties.  He  also  cited  l^e  v.  darkson^  12 
JSfl5/,  507. 

Mansfield,  C.  J.  That  case  depended  upon  the  question, 
whether  by  the  terms  subsisting  between  the  broker  and  tlie 
assured^  tiie  broker  had  authority  to  receive  the  short  interest 
and  losses.  The  assured  may  take  the  policy  out  of  the  broker's 
hands,  and  insist  upon  receiving  the  losses.  The  Court  must 
tiiere  have  proceeded  on  the  groimd  that  the  broker  had  au- 
thority to  receive  the  losses,  for  he  ^eld  the  policies. 

Heath,  J.  That  case  has  nothing  to  do  with  this.  Wten 
the  assured  is  admitted  to  have  paid  the  premium,  it  is,  as  be- 
tween tiie  assured  and  the  underwriter,-  actually  paid.  The 
admbsion  of  the  receipt  of  the  premium  is  an  admission  that  it 
shall  be  allowed  by  the  underwriter  in  account,  and  how  that 
account  stands  between  these  parties  we  do  not  know,  for  it  is 


■w%*\^ 
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not  stated  in  this  ease,  but  it  must  be  allowed  in  account  by       ISIS. 

the  broker  to  the  underwriter.  

DeOaionbb 


Judgment  for  the  plaintiff. 


PiGOU. 


Okabam  v.  Sri/Rt  (a).  F€6.e. 

JENS,  Seijt  opposed  the  justification  of  bail  ia  this  case^  itUtfofficient 

oa  the  ground  that  one  of  them  {John  Calcrqftf,  'Est^  of  bail,  that  he 
BofOone  HaUj  in  the  parish  of  Corfi  Castle^  in  the  county  of  J?*^^!^]^!^ 
Lmd^)  was  a  member  of  parliament,  and  that  no  privileged  ^hmby  the  * 
peison  could  be  bail  on  accoimt  of  the  difficulty  of  proceeding  ^  ^y^^ 
against  him.    The  only  authority  he  cited  was*  id  1st  fUderfin^  i°  ^^"^'^^n 
p.  681  where  the  tipstaff  in  chancery  was  put  in  as  bail,  and  him. 
oljected  to,  as  beii^  prrrileged,  v^iielf  objection  the  Court 
thfire  held  good. 

fer  Curiam.  We  think  he  ought  not  to  be  ball  from  the 
difficulty  of  proceeding  against  him ;  the  justification,  there- 
^  must  be  disallowed.  But  they  gave  time  to  put  m, 
aaotber. 

^>  Est  niaihm  Mrn  ffig$imgtoth 


9B 


Baxter,  Demandant;  Baxter,  Tenant;  Newman,        ^'*^''- 

Vouchee. 

6IOSSET9  Serjt  moved  to  ammd  a  recovery  which  had  ^^^^ 
^      suffered  of  lands  in  Western  TurviUe^  by  inserting  the  insertion  of  a 


P^fiA<£Aifks6my^  upon  an  affidavit  that  they  were  omitted  J*^!" ''^'''** 


certain  close 


1^  — .^ — --^^7   ..j^w^  mm^   «»M«.«.,.»  V——  ^^^j    ..^.w  ^..^..w^  a  certain  Close 

^  mistake  but  it  appeared  that  the  mistake  in  some  sort  }*y>  ^«  cic«c 
Jj^ctrf  the  deed  declaring  the  uses,  as  well  as  the  recovery,  the  deed  de* 
^^  land,  the  title  whereof  he  sought  to  perfect,  was  &  close  ^^*™»  ^ 
^^wd  Fwwed  Hayes^  ^parcel  of  a  larger  estate.  In  the  margin  parish  being  no 
^^  the  deed  to  lead  the  uses  was  a  map  of  the  whole  estate,  ^J^SIn  the 
^  whidb  die  ieeA  referred^  and  upon  the  site  dt  the  several  *J?^"  ^ 
^loKs  in  the  map  were  written  dieir  respective  names.    Upon  map  in  the 
^  WW  written  ^Plowed  HayeSi  in  the  parish  cKA^Amyr  SJJ^^},^^^ 
^Aepsroela  of  (he  deed  aH  the  closes  were  enumerated  by  of  uiecioseand 
^une^  and  amongst  others  Plowed  Hayes  and  MeophmSy  and  ^^[^^^ 
^  Ae  namea  of  ^  fields  okAsX  to  have  follow^  these  together. 
*TO^  M  which  doees  called  PUmei  Hayes  and  Jiikqphams  are    *-    ^^  ^ 

situate 
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1812.  situate  in  the  parish  ot Aylesbury^*  and  all  which  other  closest 
except  Plowed  Hayes  and  Meophams  are  situate  in  the  parish  of 
Demandant.  ^^^^^^  TurvilU;  but  the  former  clause  was  erroneously  omitted, 
so  that  the  deed  stood  thus ;  "  and  all  which  other  closes  ex- 
cept  Plowed  Mayes  and  Meophams  are^  situate  in  the  parish  of 
Western  Turville,"  and  no  parish  was  by  the  context  of  the 
deed  assigned  for  Plowed  Hayes  and  Meophams.  It  was  further 
sworn  that  Plowed  Hayes  was  in  the  parish  of  Aylesbury^  and 
that  it  was  intencled  to  pass. 

The  Court  permitted  the  amendment. 


(IN  THE  EXCHEQUER  CHAMBER.) 

FURLONGE   V.    RUCKER. 


Feb.  8. 


JDEADER  moved  tliat  upon  affirmance  in  error  of  the  judg- 
lowed  on  ment  which  had  been  obtamed  below  m  this  case,  interest 

jiSnncSron^a*  "^^g'^^  ^^  Computed  on  the  amount  of  the  verdict     Tlie  action 
contract  to        below  was   assifmpstt  on  the  following  instrument :   Nov,  26, 
ti5e  acwptor  of   1801.     MessTs.  Rucker,  Having  immediate  occasion  for  500/., 
a  bill  ao  much    you  will  oblige  me  by  accepting  my  draft  at  60  days  for  that 
diridendfofa     sum ;  and  in  case  that  upon  the  settlement  of  fVeifihoWs  afiairs 
esteteXould      *R^ore  than  that  sum  shall  be  coming  to  Messrs.  W.  Furlonge 
fail  short  of  the  and  Sons,  of  Mount  serrate  on  account  of  their  demand,  you 
bill.""  *^     ^    will  then  be  pleased  to  carry  such  suq^lus  to  their  credit;  but 
[  *251  ]     '^^  case  that  less  than  the  sum  of  500/.  shall  be  coming  to  them, 
then  I  do  hereby  engage  to  make  good  the  difference  to  you 
immediately.    (Signed)  Wm,  Furlonge^  jun.     In  consequence  of 
that  solicitation,  the  defendant  in  error  accepted  the  bill  of  the 
plaintiff  in  error  at  60  days'  sight  of  the  same  date  for  500^ 
The  jury  gave  a  verdict  for  501/.  14-5.  ld,y  being  the  amount  of 
tlie  sum  due  to  the  plaintiff  below  for  principal  and  interest, 
after  deducting  therefrom  all  the  amount  of  the  dividends  re- 
ceived from  Weinholfs  effects. 

Mansfield,  C.  J.  at  first  inclined  to  think  it  was  a  mere 
loan  of  money,  without  any  agreement  for  interest. 

But  Heath,  J.  observed,  that  in  a  case  from  Liverpool^ 
where  payment  was  to  be  made  by  a  bill  at  two  months,  interest 
had  been  allowed. 

Macdonald,    C.  B.    thought  he  might  be  considered   as 

5  having' 
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hiring  paid  the  money  on  the  bill,  and  that  this  was  only  a        1812. 
circuitous  way  of  reimbursement. 

Rule  absolute  to  compute  interest.  ^^ 

RUCKER* 

Booth  r.  Druce. 

Fth,  10. 

^TtJ^PHETlD,  Serjt.  on  the  first  day  of  this  term  obtained  a  ^^^'^^^ 

rule  nisi  that  the  warrant  of  attorney  given  to  secure  an  aaanonityofa 

annuity  of  691.  per  annum  might  be  set  aside,  upon  an  affidavit  5^^32„p|i<2][ 

thai  xit  the  time  of  crantinir  the  annuity  it  was  affreed  between  m«<Je  at  a  time 

,  It  .,,1,1  i_?  sulweqaent  to 

the  parties,  that  the  annuity  should  be  redeemable  upon  repay-  the  original 
merat.  of  the  sum  of  500/.,  the  same  sum  in  consideration  of  «»nt  <)f  the 

, .  ,  annaity  and 

whioli  it  had  been  granted,  by  instalments  of  100/.  at  a  time;  enrolment  of 
and     that  upon  payment  of  each  instalment,  one  fifth  part  of  ^^.^^t'to  be 
the  Annuity  should  cease,  and  that  there  was  no  mention  of  this  memorialized, 
agreement  for  redemption  by  instalments  in  tlie  memorial  which 
k^  tieen  inrolled ;  he  also  moved  that  the  plaintiff  might  pay 
^c  costs  of  this  application. 

^^ughan^  Seijt.  now  shewed  cause  against  this  rule  upon 
affid^iTits,  which  stated  that  there  was  contained  in  the  annuity 
deeds  executed  immediately  at  the  time  of  granting  the  annuity, 
a  proviso  for  redemption  upon  repajrment  of  500/.  and  that  that 
proviso  was  noticed  in  the  memorial,  but  not  the  agreement 
noir  stated;  but  that  some  hours  after  the  deeds  had  been 
execsnted,  and  the  memorial  of  the  transaction,  such  as  it  then 
subsisted,  had  been  inrolled,  the  plaintiff,  upon  the  defendant's 
'^T^^st,  indulgently  signed  an  agreement  to  the  following  effect: 
h    '^ho  have  this  day  purchased  an  annuity  of  69/.  for  500/., 

reae^iQa|)]e  for  500/.  at  one  month's  notice,  hereby  agree  that 

It  m^.^  bg  redeemed  by  instalments  of  100/.  at  a  time." 
^^^^yherd^  in  support  of  his  rule,  contended  that  this  case 

^^  similar  to  -a  case  of  Saxxyer  v.  Bunce^  where  it  was  held,  that      [  253  ] 

*  ^*>3equent  transaction  must  be  memorialiased. 

^*-^N8PiELD,  C.  J.    The  very  terms  of  this  paper  answer  this 

■PPli^iation ;  for  they  speak  of  the  plaintiff  having  purchased, 

™^^***'ing  to  this  as  to  a  completed  transaction,  therefore  it  ne^ 

not  \i^  memorialized.     I  take  it  for  granted,  that  in  Sawyer  v. 

Buncc  it  was  found  to  be  a  part  of  the  original  transaction. 

Rule  discharged  (a). 

[fi)  Chamhrti  J*  was  absent  siting  on  a  special  commission  for  the  trial  of 
crit»ii  traitors  taken  in  arms. 

JODDREL 
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Fsi.tu  JODPKEL  V* 


^  ooMcnt  in*     fTHHE  defendant's  attorney  had  obtained,  and  served  upon  the 
^ndg^atupi-  plaintiff's  attorney,  a  summons,  in  order  to  obtaining  a 

nStber']Mvty  Judge's  order  for  changing  the  venue,  upon  which  the  plwitiflTs 
nnleatiMorte  attorney  indorsed  his  consent,  but  neither  par^  ever  attended 
aaiMTvadpw-  before  the  Judge,  nor  had  the  order  been  drawn  up :  after  the 
^b***^  defeadant'3  Attorney  had  obtained  all  the  benefit  which  he 
wanted  iroip  the  order,  he  proceeded  in  direct  breach  ijf  good 
fiuth»  A9  if  DO  such  summons  had  been  served:  and  upon  an 
^plication  to  the  Court  upon  this  subject,  no  relief  was  granted 
him,  tha  CpUFt  holding  that  unless  the  order  is  regularly  drawn 
up  and  served  the  consent  is  of  no  avail;  but  that  the  parties 
may  proc^  9$  if  Ao  jRiqh  summons  had  been  taken  out. 


■»r 


f  ^**  ^  Grimstone  v.  Beljl. 

Tht  Court  will  npHI^  was  an  action  cfguare  impeHt.    The  counsel  who  ad-  - 

relief e  a  iiarty      l.j  ,  «,.     "^.,1:1.  i_j 

fttND  the  tennt    ^   Vised  upoo  the  cause,  finding  that  in  thepleaaings  me  de-- 

i!^^^^?ir^tbe  f^^t  KQA^^  ti^  to  the  advowson  as  appendant  to  his  manor,^ 

endeoce  of  an  fund  seeing  reason  to  advise  him  to  state  his  tide,  as  to  an  ad— 

oquitj  b  oecet-  vowsou  in  gTOss,  directed  him  to  move  to  put  off^the  trial  ion 

Mrj  to  attain    the  ^ake  of  obtaining  time  to  amend  the  pleas,  and  of  diaooivw— 

the  cate.  iBg  evidence  of  certain  &ct8  material  fiur  his  defence,  ftit  wfaidK 

puipose  it  was  expedient  that  he  should  file  &  bill  in  equity  ibrs 

1^  discioveiy:  the  motion  was  accordmgly  made  at  the  YorQ 

assi^e^)  and  the  event  of  it  was,  that  the  parties  agreed  to  reler^ 

the  cause  by  an  order  of  msf  prim:  but  the  d^endant's  ooob— 

^el  did  not  advert  to  the  feet  that  the  order  of  nid  prim  wasx 

^bt^ined  upon  tbe  usuaI  terms,  c<Hitwied  in  a  printed  feyrm,  oi^« 

amongst  odiers,  filing  no  hill  in  equity.    The  defendant  h«vii^ 

Afterwards  fil^  his  biU  for  a  discovery,  found  out  that  he  wasa 

QhoQxious  to  process  of  attafihment  for  a  contempt^  in  ccqai»-  - 

qu^nfoeefn^uch 

jVJ^  SerjiU  BOW  moved  to  amend  the  order  aSmsiprmSj  wbbA 
rule  of  Court  mada  in  pursuance  thareo^  by  strildag  out  tke 
yfQxd^  ^  and  atso  consenting  not  to  bring  any  writ  of  error  or- 
^  any  bill  iijt  eqw^.'^ 
Shqfherdy  Serjt.  opposed  this  motion  in  the  first  ksfner,. 

upoDi 
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upon  the  ground  that  it  would  en^l^le  the  defendant  to  g^  oy^  i9lt* 

the  ensuing  York  assizes.  "■ — 

*  Mansfield,  C.  J.    If  it  be  necessary  for  the  defendant  to  <'Wljrrow» 

bare  evidence  by  the  answer  of  the  defendant  in  equity,  b^ore  Bw^ 

he  can  with  safety  proceed  to  trial,  the  trial  ought  to  be  postr  [  *iB6  ] 
poned  till  after  the  answer  is  put  in.    Neither  is  this  th^  sort  cf 
hill  in  equity  which  the  rule  of  Court  contemplates,  and  which 
means  a  bill  ^ed  to  postpone  the  pajnnent  of  a  debt,  or  for 
other  purposes  of  vexatioifs  delay.    The  Court  granted  9  rule 

•  • 

On  this  day  Shepherd^  admitting  that  they  could  not  with- 
stand this  application,  the  Court  made  the 

Rule  absolute. 


SaWBRIDGE  v.    CoXWEIX*  F«&.19^ 

QlfSLOW,  Serjt  obtained,  on  a  former  day,  a  rule  nisi  calling  ^^^^jf^'^ 
upon  the  plaintiff  to  shew  cause,  why  the  costs  allowed  to  the  costs,  ddiyen 
plaintiff  should  not  be  restricted  to  the  costs  of  the  action  up  to  J[^*2J^S« 
the  24th  of  October^  the  plaintiff  having  taken  out  of  court  11. 145.,  accepts  from 
the  smn  which  the  defendant  had  paid  in,  and  which  he  had  pre-  ,„^  ^iiidi  ^^a 
'iously  tendered  to  the  plaintiff,  on  a  summons,  on  that  day,  and  oferod  to  him 

^^1  1  1,^1,,  1       .  «  before  declva. 

tnattbe  prothonotary,  who  had  allowed  costs  up  to  the  tune  ot  tidi,  he  shall 

WMg  the  money  out  of  court,  might  review  his  taxation.    Lens^  Sp^  ttlftimlT 

&rjt  shewed  cause  against  this  rule,  upon  an  aj£davit  of  the  of  the  plaintiff's 

Ptoitiff  that  on  the  20th  August  1811  he  applied  to  Morton^  his  *^^*®"' 

attorney,  to  bring  an  action  against  the  defendant  for  the  amount 

^  the  plaintiff's  wages  and  monies  paid  for  the  defendant's  use, 

ttnouDting  together  to  14/.  14&    In  the  cases  of  Zeeoin  v.  Caoh 

^  oufe,  2.  20S.,  and  Roberts  v.  Lambert^  ibid.  284.>  it  was  in- 

d^  held  that  if  the  parties  have  agreed  to  take  a  lesser  sum 

than  thfey  sued  for,  or  if,  upon  going  on  to  trial  they  recover  no 

BMire,  they  shall  have  no  costs ;  but  both  those  cases  have  been     [  256  ] 

questioned  in  a  late  decision  of  Burmester  v.  Hilch^  13  East^ 

551. 

Onslauo  admitted  that  if  the  plaintiff,  in  afterwards  accepting 
die  smaller  sum,  had  receded  from  his  rights,  this  rule  must  be 
discharged;  but  this  was  a  case  of  vexation;  for  the  plaintiff 
kept  out  of  the  way  to  avoid  a  tender  till  after  the  declaration 
served,  and  the  plaintiff's  wife,  who  took  the  management  of  all 
peconiaiy  matters  for  him^  reftised  to  accept  the  sum  when 

8  offered 


256 
1812. 

Sawbridge 
v., 

C0XW£LL. 
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offered  her,  the  only  object  of  which  could  be  to  obtain  the  costs 
of  the  declaration ;  for  it  is  positively  sworn  that  no  more  than 
7/.  145.  was  ever  due. 

Mansfield,  C.  J.  Tlie  plaintiff  assigns  no  reason  why  he 
ever  asked  for  more  than  7/.  1 4-5. ;  if  his  affidavit  had  shewn 
that  he  demanded  more  because  he  had  reason  to  require  more, 
but  that  he  had  at  length  accepted  a  less  sum  rather  than  pur- 
sue the  cause,  it  might  be  different;  but  die  defendant  has  posi- 
tively sworn  that  no  more  than  71,  I4ts,  was  due,  and  the  plain- 
tiff has  not  contradicted  him.  It  is  not,  however,  to  be  taken 
as  a  general  nde,  that  because  a  man  does,  pacts  causd^  or  from 
having  no  hope  of  getting  paid  if  he  recovers  more,  ultimately 
accept  a  smaller  sum  than  he  at  one  time  claimed,  he  is  there- 
fore to  pay  the  costs. 

Heath,  J.  The  plaintiff  has  sworn  in  such  a  manner  as  to 
mislead  the  Court,  swearing  tliat  he  instructed  his  attorney  to 
bring  an  action  for  14/.  145.,  but  not  swearing  he  believes  it  to 
be  due. 

Rule  absolute. 


[  257  ] 


Manley,  PlaintifT;  Tattersall  and  Wife,  Deforciants. 


Pine  amended      T  EXS^  Scrjt.  moved  to  amend  a  fine  by  inserting  the  word 
i^HTd'^owsln!  advowson  after  the  word  rectorj'.     It  was  at  first  appre- 

hended  that  the  word  rectory  would  suffice;  but  a  doubt  having 
arisen  as  to  that  point,  it  was  wished  to  insert  the  word  advow- 
son. The  deed  declaring  the  uses  of  the  fine  contains  tlie  words 
advowson,  donative,  &c. 

Pet'  Curiam^  Be  it  so. 


the  word  rec 
tory  being 
thoapcbt  insuf- 
ficient. 


Rex 
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Rex  v.  Benjamim  Walsh,  Esq.  M.P.  quei^  ci»ab^. 

lttf#A.,iuxlat 

^H£  prisoner  was  tried  at  the  Old  Bailey  Sessions,  held  I4th  fM. 
^   Janmry^  1812,  before  Macdanaldy  C  B.    The  first  count  of  ke^£^^. 
the  indictment  charged  him  with  stealing  twenty-two  Bank  €xf  ^*^*JJJjP"*' 
Eiigland  notes,  for  the  payment  of  10002.   each,  and   of  the  totheumper 
value  of  1000/.  each,  and  one  other  for  the  payment  of  200/.,  [i^y^rtSw* 
the  property  of  Sir  Thomas  Plumer.    There  were  other  comits,  the  stock  Ibr 
some  describing  the  property  to  be   a  bill  of  exchange  for  cd!red*thepro. 
^e  payment  of  22,200/.,   and  of  the  value  of  22,200/.,  and  «^   '*?• 
others  describing  it  to  be  a  warrant  for  the  payment  of  the  «tnicted  him  to 
"^^  sum  and  of  the  like  value,  the  same  being  the  property  JJ^uirMbtD 
^'^he  said  Sir  T.  Plumer^  and  the  said  sum  of  money,  for  tbeamouat, 
"^  payment  whereof  they  were  made,  being  due  diereon  to  j^q  ^  ^^  ^ 
"^  said  Sir  T.  Plumer^  the  proprietor  thereof,  against  the  form  ^^y»^^ 
^  the  statute,  &c.    The  jury  found  the  pfiscmer  guilty,  and  the  money  wUli 
^t  he  received  the  draft  of  Sir  T.  Plumer  with  a  fraudulent  de-  ^  "^^i^' 
^'S^  of  appropriating  a  part  of  its  proceeds  to  his  own  use.     A  the  bMiken  of 
question  was  reserved  for  the  consideration  of  the  Judges,  whe-  eh«d[fcMhe  iL 
"*^»'^  under  this  finding,  and  the  circumstances  of  the  case,  the  ?|!^V  ^**^* 
onetice  amounted  to  felony.     The  circumstances  were,  that  the  the  prii)ci|ial 
prisoner  was  a  stock-broker,  and  had  for  some  years  been  em-  ^^jj  ^Jj^wn 
ployed  in  that  capacity  by  the  prosecutor.     In  the  month  of  for  m  larger 
J^3/  1811  the  prosecutor  communicated  to  the  prisoner  that  he  u"' tbelmker 


had  purchased  an  estate,  and  should  have  occasion  to  sell  stock  ^  P**~**fff!  *^* 

<••*!  ii»r.  f  1         I  1  chequer  bilb. 

to  pay  tor  it  by  the  28th  of  September ^  when  the  purchase  was  to  The  broker  re. 
be  completed ;  and  he  consulted  the  prisoner,  *whom  he  wias  in  S'JJftnu'fiMr" 
the  habit  of  consulting  respecting  the  most  advantageous  way  of  the  checks  with 
investing  his  property,  whether  he  should  tlien  sell  out,  or  wait  bcwght  exche- 
until  the  period  when  the  money  was  to  be  paid.     The  stocks  ^^  *?"■  ^'f 

,  .  ,  J    t^  J   •      1  1  .  his  principal, 

irere  at  tliat  time  very  low,  and  the  pnsoner  advised  him  to  post-  and  delivered 
pone  the  sale,  which  he  accordingly  did,  requesting  the  prisoner  b^l^iefi  ofthe 
to  apprize  him  of  such  changes  as  might  occur  in  the  state  of  the  principal,  and 
market     In  October^  the  title  not  being  yet  completed,  he  again  ^^2!e  he  paid 
consulted  the  prisoner  on  the  same  point,  who  repeated  the  same  *""  ^"J^j*"" 
advice,  although  the  stocks  had  materially  risen  in  the  mean  foreign  cain, 
time;  assigning  as  a  reason,  that  the  cominissioners  fot  liqui-  Jlj^jiily^^^^ 
datinir  the  national  debt  would  in  Nooember  increase  their  pur-  >*— ^  ^ith  in. 

°  '^         teiitlunto 

abtooftd,  and 
paid  away  the  rest  in  difcharge  of  other  deht»  of  hi«  ovrr,  and  absconded.    Held  thi|t  thb  was  no 

Vol.  IV.  S  '  ^       '  jChases^     [  ♦259  ] 
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l6li.  chases,  which  circumstance  was  likely  then  to  have  a  fiEtvouralW! 
■J-  ^'  effect  on  the  funds.  About  the  25th  of  November  the  prisom.^ 
^^        learning  that  many  persons  had  bought  largely  into  the  fimi 

Walsh,      on  the  same  speculation  on  which  he  had  himself  relied,  anti. 
patkd  a  fall,  ated  wrote  to  the  prosecutor  advising  him  of 
opurion,  and  of  the  fact  that  the  stocks  would  shut  on  the  3c3. 
'December^  m  ordei*  that  the  sale  might  be  previously 
^e  shortly  after  called  on  the  prosecutor,  and  stated  the 
mfaig.    The  prosecutor  requested  him  to  obtain  further  iafK^/u 
tttiofa,  and  on  the  29th  of  November  requested  thie  prisoner^      if 
mh  continued  in  the  same  way  of  thinking,  to  make  any  bargiEMb 
^S^  respect  to  the  stock,  which  he  thought  proper.     In  con  96- 
^ehce  of  which,  the  price  of  the  stock  having  already  begun     to 
%n,  the  prisoner  on  that  day  contracted  for  the  sale  of  the  stod^lt 
^^d  repi^sented  to  the  prosecutor  that  It  was  to  be  complet:^ 
'in 'lire  2d  of  December,  but  no,  precise  day  was  in  truth  fixed  l^y 
Tffiie  pfturcUaser.     The  prosecutor  not  finding  it  convenient  soor»<r 
\b  attend  at  the  bank,  completed  the  transfer  on  the  5th ;  h^^t 
l[iot  having  instant  occasion  for  the  money,  he  asked  the  p^* 
soner  Wliether  he  had  not  better  invest  it  in  exchequer  blU^ 

C  260  ]     which  the  prisoner  recommended  him  to  do.     The  prisoner   <to 
that  day  received  the  whole  proceeds  of  the  stock :  upon  his  -^* 
'hi^g  that  it  was  too  late  an  hour  for  the  purchase  of  excb^ 
•qiier  bills  on  that  day,  he  was  directed  by  the  prosecutor  to  p^y 
It  to  Messrs.  Goslvtgs,  the  prosecutor's  bankers,  to  his  accoiiiit. 
The  prisoner  paid  it  to  Robaiis  and  Co.  his  own  bankers,  and 
*gave  Messrs.    Goslings  a  check  on   Robaris  for  the  amount* 
•i21,560/.     On  the  following  day  he  waited  on  the  prosecutor* 
who'gave  him  a  check  on  Goslings  for  22,200/.,  to  be  invested 
In  exchequer  bills,  which  were  to  be  brought  back  to  the  pros^^ 
tutor  the  same  day,  but  did  not  accompany  the  delivery  witl^ 
■any  express  stipulation  that  the  money  should  be  paid  to  Grr*^ 

■  lings.    The  prisoner,  who  was  in  great  pecuniary  embarrass*^ 

■  irients,  had,  as  it  appeared  from  some  of  his  letters  which  wef^ 
intercepted,  and  were  read  in  evidence,  meditated  to  emigrate? 
"to  America ;  and  in  order  to  raise  the  means,  intended  to  have 
'appropriated  to  his  own  use  a  large  sum,  with  which  he  expect- 
^ed  to  be  intrusted  about  this  time  by  a  person  named  Oldham^ 
for  the  purpose  of  purchasing  stock,  and  with  this  view  he  had 
on  the  29th  of  jVbwwA^r  applied  to  an  American  broker  to  pro- 
cure him  American  stock,  of  such  sort  as  would  be  most  useful 

*  to  a  person  going  to  America^  io  the  value  of  lO^OOO^ ;  and  if>-    ^ 

t^ted    ^ 


,\ 
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-^Bginted  to  pay  .fdr'it  on  the  4tb  or  5th  of  December  ;  he  had  also      fl&lf- 
<m  the  2d  of  December  applied  to  a  dealer  ih  foreign  coin  to       *-- — r 
j)rocure  him  a  considerable  sum  of  Portugal  gold  coin ;  but  Old-        ^** 
^am  on  the  Sd  December  gave  him  only  1500/.  to  be  invested  in      WAx.sh. 
jstock,  instead  of  the  large  sum  he  expected ;  that  sum  there- 
^re  being  insufficient  to  pay  for  the  American  stock,  the  prisoner 
bandoned  his  design,  and  he  applied  the  sum  in  purchasing 
for  Oldhamj  as  directed.     He  received  of  Goslings^  on 
5th  of  December  J  payment  of  the  check  given  him  by  the 
pjpcxecutor,  and  on  the  same  day,  with  part  of  that  money,  be 
pixirchased  6500/.  exchequer  bills,  and  with  the  residue  he  paid 

the  American  stock,  and  discharged  several  other  debts  of  [  261  ] 
own.  He  lodged  the  exchequer  bills  at  Goslings  for  the 
pz^osecutor's  account,  carried  him  Goslings  receipt  for  them* 
»Ocl  told  him  that  he  had  purchased  of  Messrs.  Coults  exchequer 
bills. for  the  residue  of  the  amount,  but  that  Trotter^  a  partner 
€Joutt^s  bank,  who  was  then  absent  from  London^  had  them 

■ 

er  his  own  key,  and  would  not  return  to  deliver  them  till  the 
following  Saturday,  He  represented  that  he  had  repaid  into 
^^€>sUn^s  hands,  to  remain  there  for  the  mean  time,  the  residue 
the  prosecutor's  money.  He  had  on  the  morning  of  the  5th 
light  with  him  from  the  country  where  he  usually  slept, .  a 
I^^^^tmanteau  of  linen  and  other  necessaries  with  which  he  bad 
I^**c>vided  himself  without  the  knowledge  of  his  family ;  and  on 
^*^^  same  day  he  purchased  some  stockings  in  London^  sayipg 
^'as  going  out  of  town ;  and  having  after  these  transactions 
en  possession  of  the  foreign  gold  coin  and  American  securitiesi 
set  out  for  Falmouth  in  the  mail,  in  which  he  had  previously 
ured  a  place  under  a  fictitious  name,  intending  to  embark 
Lislwn  in  a  packet,  which  according  to  -the  regular  course 
^^Xild  sail  the  day  afler  his  arrival,  and  thence  to  pass  over  to 

He  left  with  his  clerk  a  note  addressed  to  the  prose- 
r,  purporting  to  bear  date  on  Saturday  the  7th  of  December^ 
stating  that  the  business  could  not  be  finished  till  the  follow- 
^J^^  Monday  g  by  the  delivery  of  which  note  upon  the  Sfl/wrdfly, 
^  hoped  to  gain  more  time.  The  bank  notes,  for  steiding 
^"^Vich  this  indictment  was  preferred,  were  intended  to  be  the 
^^^tes  paid  to  the  prisoner  by  Messrs.  Goslings  in  discharge  of 
^^  prosecutor's  check  on  them  payable  to  the  prisoner  for 
'^^%2Q0lij  and  the  biU  of  exchange,  and  the  warrant  also  charged 
tti  Ae  iBdjatmenty  .were  „  intend§d  ,^to  ^be ;  descxig^e  .pf  .^ 

SS 
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1819.  The  case  was  argued  in  the  Exchequer-chamber  before  eleT' 

Judges,  Lawrence^  J.  being  absent,  by 

^^  *  Scarlett  for  the  prisoner.     He  addressed  himself  in  the  & 

Walsh,      place  to  the  counts  on  the  bill  of  exchange  and  the  warrant  ' 

L    ^^^  J    the  payment  of  money,  which  he  contended  could  not  be  s^ 

ported.     The  statute  2  G.  2.  c.  25.  s.  S.  enacts,  <*  that  if  a 

person  or  persons  shall  steal  any  bills  of  exchange,  or  warm 

for  the  pajrment  of  any  money,  &c.  being  the  property  of  a 

other  person,  they  shall  be  deemed  guilty  of  felony  of  the  sai 

nature  and  in  the  same  degree,  and  with  or  without  benefit 

clergy,  in  the  same  manner  as  it  would  have  been  if  the  ofi*e]K: 

had  stolen  any  other  goods  of  like  value  widi  the  money  due 

sudi  bills  or  warrants,  or  secured  thereby,  and  remaining  u 

satisfied.''     This  statute  has  been  considered  as  extending  or 

to  such  securities  of  the  kinds  therein  mentioned  as  are  availal 

while  in  the  hands  of  the  person  from  whom  they  were  stoli 

tor  if  not  then  available,  they  can  neither  be  said  to  be  I 

property  of  any  other  person,  nor  can  any  money  be  said  to 

due  on  such  securities  as  the  statute  requires.     But  a  dt 

drawn  by  a  person  upon  his  own  banker,  cannot  be  deemed 

available  security,  as  long  as  it  remains  in  that  person's  ham 

the  draft  does  not  constitute  any  debt  between  the  drawer  i 

the  banker,  whose  liability  to  the  drawer  remains  precisely 

same  as  before,  not  altered  in  any  respect  by  the  draft  of 

check.     This  instrument  therefore  being  of  no  value  in 

hands  of  the  prosecutor,  cannot  be  described,  as  in  this  ind 

ment,  either  as  a  bill  of  exchange  or  warrant  for  the  paym 

of  money,  the  property  of  the  prosecutor,  and  upon  which 

sum  of  money  for  the  payment  whereof  it  was  made,  was  < 

thereon  to  him ;  and  if  it  cannot,  neither  can  it  be  brou] 

within  tlie  meaning  of  the  act,  as  has  been  decided  in  Pkip^ 

case,  2  East.  P.  C.  599.     But  admitting  that  it  was  a  secui 

within  the  intent  of  the  act,  and  may  be  described  as  in 

above  counts,  there  has  been  no  larceny  committed  in  resj 

[  20S  ]      of  the  banker's  check.     It  was  given  to  the  prisoner  wit 

view  of  purchasing  exchequer  bills  to  the  amount ;  and  so 

from  its  having  been  stolen  by  him,  it  was,  as  to  a  part, 

plied  in  all  respects  to  the  purposes  for  which  it  was  delive 

for  it  was  carried  to  the  banker  upon  whom  drawn,  the  m< 

was  received  on  account  of  it,  and  the  check  itself  left  tb 

and  a  part  of  the  proceeds  afterwards  applied  to  the  purchat 

excllequer  bills,  which  were  also  left  with  the  same  ban 

Ui 
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Unless  therefore  it  can  be  shewn  that  the  prisoner  in  misapply-        1813. 
in^  a  part  of  the  proceeds  of  this  draft,  whilst  the  remainder        — 
ipras  applied  to  its  proposed  object,  may  be  deemed  guilty  of         J^ 
stealing  the  whole  draft,  the  charge  of  felony  has  not  been      Walsh. 
pr'oved  against  him  in  this  respect     The  remaining  question 
then,  which  indeed  is  the  principal  one,  will  turn  upon  the 
Arst  count     There  are  three  points  to  be  considered:  1st, 
nrliether  there  was  a  fraudulent  taking  of  these  bank  notes: 
Sdly*  whether  the  notes  were  the  property  of  the  prosecutor ; 
axxd  lastly,  whether  it  was  done  without  the  consent  of  the  pro- 
secutor.    Upon  all  these  points  the  cases  are  extremely  nice, 
sulytle,  and  difficult  to  construe  according  to  the  definitions  of 
larceny  given  in  the  books.     To  examine  the  latter  point  first, 
the  text  writers  upon  the  subject  of  larceny,  though  they  vary 
somewhat  in  their  definition  of  the  crime,  yet  all  agree  in  this, 
that  there  must  he /rauduletUa  conlra^latio  ret  aliena  animo 
fitranii  itwito  domino.     Co.  PL  Cor.j  S  Inst.  107.     1  Hale,  504. 
RracU  lib.  S.  e.  32.     Glanv.  lib.  7.  c.  17.  and  lib.  10.  c.  15. 
MirronTj  cap*  1.  s.  10.     The  difficulty  which  occurs  in  some  of 
^e  cases  is  to  distinguish  the  ground  upon  which  the  taking 
"^^^^  held  to  be  invito  domino,    llie  carrier's  case,  1  HaUf  504. 
^  fiuniliar,  though  it  is  not  easy  to  understand  the  distinction 
^^re  made,  viz.  that  the  taking  out  a  part  of  the  goods  from 
^®  package  should  be  deemed  a  determination  of  that  posses? 
^on  of  the  carrier  which  commenced  with  the  owner's  consent,      [  264  ] 
^d  yet  that  the  conversion  of  the  whole  package  by  him  would 
'^  amount  to  such  determination.     The  same  observation  is 
VpUcable  to  the  decision  in  the  miller's  case  also,  1  BoU.  Abr. 
'^*  JjL  16.  who  stole  part  of  the  meal  delivered  him  to  grind. 
^^^   without  entering  into  the  reasonableness  of  such  a  disdnc- 
"^^  it  is  enough  to  say  that  in  this  case  the  prosecutor  parted 
"^'^H  with  the  possession  and  the  property,  (supposing  the  notes 
^^'^d  be  said  at  any  time  to  have  been  his  property,)  to  die 
P'^^oner.     But  in  those  cases  the  owner  had  transferred  the 
P^'^^ession  only,  for  an  especial  purpose,  and  with  a  limited 
^J^ct,  and  always  looked  to  the  goods  being  returned.     The 
P'^^'t^er^  therefore  still  remaining  in  the  owner  unaltered  by  the 
^^^^^ige  of  possession,  there  was  reason  in  construing  the  con- 
^^^^^ion  of  any  part  of  it  to  be  against  his  consent :  but  the  same 

^^^^9on  does  not  hold  where  the  owner  has  transferred  both  the 

\ 

P^^^session  and  the  jus  proprietatis  also,  iiot  reserving  to  bim- 
«t\f  any  expectancy  of  a  return  in  specie  of  any  portion.    The 

statute 
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l6li.       statute  21  H.  8.  c.  7.,  which  recites  doubts  whetheir  it  *ere 
— —        felony  at  common  law,  where  servants  abscond  with  caskets, 
^         and  other  jewels,  money,  goods,  and  chattels  delivered  unto 
Wauh,      them  by  their  masters,  seems  to  aim  at  such  a  special  delivery 
to  the  servant,  as  would  transfer  a  possession  to  him,  and  not 
merely  a  charge,  as  in  the  ordinary  cases  of  sheep  committed  to 
a  shepherd,  or  plate  to  a  butler ;  for  those  were  never  doubted* 
The  3  &  4  TV.  4'  ^^'  ^«  9«  ^'  5.  recites  that  it  was  a  practice  to 
hire  lodgings  with  intent  to  have  an  opportunity  to  take  away, 
embezzle,  or  purloin  the  furniture,  and  then  enacts,  that  it  shall 
be  larceny  to  take  away  with  intent  to  steal,  any  furniture  which 
by  contract  or  agreement  shall  be  let  to  use  in  such  lodging. 
Both  these  statutes,  whether  they  be  considered  as  declaratory 
or  enactive,  shew  at  least,  that  where  a  party  has  received  under 
r  ane  -]      *  coutract  a  special  use  in  a  property  delivered  into  his  own 
possession,  there  was  a  doubt  whether  he  could  be  guilty  of 
larceny  by  any  conversion  of  that  property  to  his  own  use  ;   but 
whether  or  not  felony  could  be  committed  where  the  owner  gave 
to  the  bailee  a  special  right  of  possession,  retaining  the  ultimum 
jus  proprietattSy  yet  when  tlie  owner  has  spontaneously  parted 
with  the  ultimum  jus  proprictatisy  it  is  clear  that  the  thing  so 
parted  with  cannot  be  the  subject  of  a  larceny  by  the  person 
receiving  it.  Rex  v.  Nicholson^  Jones  and  Chappel^  2  East.  P.  C. 
669.     Parks's  case,  ibid.  671.     Catherine  Coleman^ s  case,  ibid, 
672.     Atkinsofi's  case,  ibid.  673.     The  last  was  held  to  come 
within  the  statute  33  //.  8.  c.  1.,  which  makes  it  an  oiTence 
punishable  by  imprisonment  and  pillory,  falsely  and  deceitfully  to 
obtain  or  get  into  the  hands  or  possession  of  the  oflTender,  any 
money,  goods,  or  other  things  of  any  person  or  persons,  by  colour 
and  means  of  any  false  token  or  counterfeit  letter  made  in  any 
other  man's  name.    The  distinction  therefore  is,  that  although 
where  the  prisoner,  with  the  consent  of  the  owner,  receives  the 
possession,  his  subsequent  act  may,   under  circumstances,  be 
felony,  yet  where  he  acquires  the  right  of  property  with  consent 
of  the  owner,  no  subsequent  application  of  it  by  the  prisoner  can 
constitute  a  felony,  though  it  may,  if  other  circumstances  concur, 
be  an  offence  witliin  the  last-mentioned  statute,  or  within  the 
statute  of  false  jpretences,  30  G.  2.  c,  24.  s.  1.,  which,  like  the 
former,  speaks  of  an  intent  to  cheat  and  defraud.     This  is  the 
mere  case,  where  a  man  contracts  to  do  a  thing  which  is  in  the 
course  of  his  trade,  for  a  certain  commission :  the  money  paid 
^  him  on  this  contract  creates  a  debt,  and  nothing  but  a  debt. 

Supposing 
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^WWjf  <»»f  tkc  9<t^  had  been  (wh^ch  tb^j  nQTer  wercj^       18  If 

iht  pinqp^-^jr  of  the  prosf  oitqr,  tl^  contract  wi^  not  that  the 

frTPifgntor  should  receive  back  these  identical  notes,  but  some^ 

ttinff  in  lieu  of  them.    If  these  notes  ever  were  the  property  of      Walsh. 

t^  prosecutor,  he  might  bring  trover  for  them,  ^d  a  t^^der  of     [  266  ] 

Oilher  notes  or  of  guineas  would  be  no  answ^  to  the  action : 

%(^  wer^  ^ot  his  pr^erty,  he  could  not  bring  trover,  though 

lie  mi^t  bring  ap  m^on  for  n^pney  had  fu[id  'rf|ceived,  or  &r 

VMevlent,  and  ft  tender  of  other  notes  would  be  an  answer  to 

t'tit  action.     Therfi  is  no  one  cf^p  of  adjudged  felcm^s  in  Y^i^ 

^  die  anivsttis furandi  were  ftb^^nt,  trover  ^ould  i\oi  liei  and  (| 

Qo^tenion  be  proved,  and  if  there  were  no  conversion,  &Qn 

^!9P  would  be  no  felony.     But  i^  the  next  glacf,  the  progemr 

4  iktsfi  ide]^cal  notes,  nev/sr  ^as  yested  in  Uie  pipsecutor.  '  u 

I  penon  should  fend  a  Sj^pr{ii\t  w^th  authority  to  Teceiye  notes 

•fid  to  bring  them  to  him,  it  would  be  different :  but  it  ^ 

proved  to  be  no  part  of  this  contract,  that  fhe  prisoner  sho^d 

J^^^y?  ^  property  at  the  banker's  desk.    |f  he  hgd  Ejid  Ae 

*eck  to  marts,  his  owp  baii)ter,  jt 'fipul^  not  l^^  s^id  that 

WkfB?  Bobarts  received  the  «}9^  Cif  Goslinp^  they  tjecjune  tb^ 

B'OiecntOF's  property ;  nor  when  the  pn§oi^er  received  the  notes 

•Chis  own  banker.  There  is  i}p  period  Aen,  ^hen  die  proper^ 

^4^  SPte^  could  vest  in  die  prosjccutpr.     1  Hale,  505.,  afty 

QcmieQing  die  statute  21  //.  8.  c.  7.)  cites  a  case  |rpm  Dalton^ 

h  108.  J.  the  servant  of  JB.  receives  the  rents  of  J?.,  and  ani/Tto 

f^andi  earries  them  away,  this  is  not  felpny  at  common  lai|^| 

^tteaii^  A.  had  it  by  delivery ;  por  by  the  statute,  {because  he 

'M  it  not  from  his  master  or  mistress.     T Heath,  J.     It  was 

vf^rmuied  to  be  no  felony  in  a  similar  case.  Rex  v.  Bazetjff 

f  Xast.  P.  C  571.,  where  bank-notes  \fere  pa'd  into  a  banker's, 

^9*  delivery  to  a  clerk  in  the  ban]c,  and  he  put  the  notes  in  his 

^OckjBt;  for  they  never  were  in  the  pps^ssion  of  the  banker, 

fe|$  master.]     This  case  would  support  the  proposition,  even  ilf 

H^  prisoner  had  been  a  mere  f  ery^t  of  the  prosecutor,  but  in 

^ct  he  was  no  servant.     Unless  therefore  this  came  within  th^ 

'  '^^oent  statute,  as  a  receipt  by  the  prisoner  from  another  person^      [  267  ] 

Bootes  on  account  of  his  rnaster,  it  is  no  felony.  It  is  true  that 

^jory  fonnd  fraud ;  but  fraud  alone  will  not  constitute  felpny, 

fHfk  the  case  of  a  &lse  niessage  or  token,  which  obtained  die 

i     tV^tjf^  is  no  felony.    There  is  no  case  of  constructiye  felony^ 

I     »  f^B*  4b«W  »  not  sopgi^  act  of  drcHinyentipn,  fraud,  or 

I  die 
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the  means  by  which  the  posse^sicm  is  obtained ;  so  that  there  if 
a  trespass,  and  not  a  mere  design  to  fraudulently  take.     As  in* 
the  case  of  the  recovery  of  land  by  a  judgment  in  ejectment,  and' 
taking  and  selling  the  property  on  the  land,  Fart's  case,  KeL 
44.     So,  in  taking  a  horse  by  replevin  from  the  sheriff.    Le 
Motfs  case,  KeL  42.     Here  is  no  act  of  the  prisoner,  which  is 
conducive  to  getting  the  possession.     The  first  advice,  not  to 
sell,  was  good,  and  another  person  of  judgment,  whom  the 
prosecutor  consulted,  concurred  in  it.     He  does  not  recom- 
mend himself  as  agent  to  the  prosecutor,  nor  allege  any  thing 
false,  like  Aieklesy  1  Leach^  330.,  who  introduced  himself  to 
discount  a  bill,  and  obtained  the  bill  by  an  express  fraudulent 
allegation.     The  advice  to  invest  the  money  in  exchequer-bills 
was  good.     If  the  mere  circumstance  of  misapplying  a  sum 
received  under  an  implied  contract  to  apply  it  in  the  course  of 
trade,  be  sufficient  to  constitute  a  felony,  any  banker^  factor,  or 
other  merchant,  who  should  find  his  circumstances  declininj^ 
and  should  determine  that  thereafter  he  would  spend  all  the 
money  he  should  receive,  would  be  a  felon.  [Lord  EUenbonmgk^ 
C.  J.  observed  on  the  circumstance  which  appeared,  that  the 
prisoner  came  to  lAnccirfS'Inn  for  the  purpose  of  repeating  his 
advice,  and  that  he  wrote  notes  to  the  prosecutor  to  that  eflfect} 
That  advice,  however,  was  good,  there  was  no  delusion  prac- 
tised, or  at  least  no  otherwise  than  in  impressing  ox\  the  prose- 
cutor's mind  the  idea  that  the  prisoner  would  deal  honestly  with 
the  proceeds. '  It  would  have  been  difierent  if  he  had  knowingly 
given  any  false  representation  of  the  state  of  the  market,  or  the 
circumstances  of  the  fiinds,  when  he  knew  diey  would  be  other- 
wise.    IMam/iiUj  C.  J.  observed  that  the  question  whether 
these  notes  were  the  property  of  the  prosecutor,  would  beget 
nice  questions  under  certain  circumstances,  as  if  the  prisoner 
Jiad  dropped  down  dead  with  the  notes  in  his  pocket,  a  court  of 
equity  would  have  restrained  his  executor  from  parting  with 
them ;  or  if,  after  the  prisoner  had  got  die  notes,  the  proseco^ 
tor  had  countermanded  the  authority,  whether  a  court  of  equity 
would  not  have  compelled  the  prisoner  tp  give  up  the  notes.    It 
is  laying  down  the  proposition  too  widely,  to  say  that  the  notes 
could  b^  in  no  case  the  property  of  the  prosecutor.]     The  aid 
cases  say.money  has  no  ear  mark,  and  bank-notes  are  to  that 
purpose  money. 

Gurnet/  was  heard  for  the  prosecution,  partly  oh  the  same 
daj,  but  t>rincq)aUy  on  a  day  subsequent  to  the  term^  at  &r- 
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^^emuft'Im'Hattj  before   ten  Judges,  Lamrence  fltnd  Chambre^        ]812« 

being   absent      He   recapitulated  all   the  circumstances        

liidi  shewed  a  fraudulent  and  premeditated  design  in  the  pri-  ^ 

and  contended  that  they  constituted  in  law  a  larceny,      Walsh. 
bich  is,  according  to  Braeton^  lib.  S.Jbl.  150.,  a  fraudulent 
t^wking  of  the  property  of  another,  with  an  intention  of  stealings 
SLgaasX  the  will  of  the  owner.     There  was  in  this  case  a  fraudu- 
lent taking  with  intent  to  steal,  against  the  will  of  the  owner, 
Imaiattttd.     Tlie  taking  was  fraudulent;  if  the  prisoner  had 
dkdared  his  r^l  purpose,  he  never  would  have  obtained  it 
ItwasiiRoifo  dominoj  because  if  he  had  declared  his  real  pur* 
^fMse,  he  never  would  have  been  permitted  to  take  the  notes. 
It  is  said  that  there  was  no  larceny,  because  the  draft  on  the 
lanker  was  of  no  value  in  the  drawer's  hands.    Pkipat^s  case 
does  not  bear,  out  this  proposition ;  for  tliere  the  note  was  ready     [  269  ] 
initttti  on  paper,  and  with  pen  and  ink  the  property  of  the  pri- 
soner, and  the  drawer  executed  it  with  the  knife  at  his  throat 
Ttis  case  is  the  same  as  if  the  prosecutor  had  gone  with  the 
prisoner  to  Goslings  bank,  and  told  them  to  give  the  prisoner 
^€0OL|  in  which  case  the  notes  clearly  would  be  the  prosecu- 
^s  prc^ierty.     It  make^  qp  difference  that  stock-broking  was 
^  the  course  of  the  pri3oner's  business.    The  case  of  NichoUon^ 
<^iiiei^  and  Chappcl  is  not  i^plicable :  Cartwright,  the  prosecutor, 
^^Ut  oigage  in  the  gaming;  in  the  first  instance  he  won,  and  in- 
^^^!>lded  to  part  with  die  property,  and  from  all  controul  over  it 
^  creiY  shape.     Colen^^  case  is  a  case  of  money  obtained  on 
^  &be  pretence,  the  nam^  of  a  third  person  being  introduced, 
'^^id  jikinson^s  case  is  the  same ;  the  prisoixer  se^t  Dale  with  a 
^^tter,  with  directions  to  tell  Dunn  tha^  he  was  sent  by  Broad 
^^^  borrow  SL;  tlmt  was  completely  a  case  of  false  pretences. 
^^%b  class  of  cases  b  materiaUy  distinguishable  from  the  present 
Tlie  prosecutor  had  not,  a§  is  supposed,  pa|ted  with  uUi" 
\JM$  proprietatis.     If  the  prosecutor  had  found  the  prisoner 
^Sring  in  the  street  with  this  money  in  his  pqcket,  he  might  law- 
^^illjhave  taken  it  out,  if  he  had  seen  the  prisoner  paying  the  notes 
L      ^lo  be  Berdi  for  the  American  stock,  he  might  have  assumed  them. 
I      ^^HieQ  the  baiiker  had  parted  with  the  notes  to  the  prisoner, 
I      ^^lej  were  no.  longer  the  banker's  notes,  and  they  were  not  the 
1       pviniiei^Si  because  diey  were  delivered  to  him  for  a  special  pur- 
\       V^mt.    8  EaiL  P.  C.  673«     Goidd^  J.  lays  down  die  rule  as 
%       dwiy  settled^  that  the  possession  of  personal  chattels  follows 
%      Ik  ri((ht  of  pnqperty  in  them ;  the  possession  of  the  ser^-ant  wa^ 
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iBlli  ihA  pouQissHm  of  tho  rm^t^H  whiqh  cqii14  not  l^  dbyowWri  ^  ^ 
tortioitt  ittkwg  ft^om  tbe  senran^  and  tihat  thut  nilo  1)$M  «i  «|| 
G8SQS  where  torvanti  had  not  the.  absolute  dominioji  Oliver  pjBfa 

WALftflr;     peii^ybiitwcnreeslxu&tjedwithiitiQraparticuW  Thkb 

[  *  270  ]  tfaexdEbre,  was  the  possession  of  the  prosecutor.  Tb^  firg^  C9ii 
oeipt  by  the  derk  or  servant  in  the  cases  which  hiiye  beeni  hfiUl 
BOt  to  be  felony,  is  lawful ;  and  in  CharlwoodHs  ease,  8  IlaH.  P« 
C*  689.  the  distinction  is  taken^  whether  the  possession  coiMi. 
tx>  him  without  the  prisoner's  having  pre-conceived  any  felonkm 
intention ;  and  in  all  the  cases  of  embezzlement  by  bankers'  sei^ 
yeiit^  it  is  to  be  observed,  the  possession  was  obtained  without 
any  previous  intent  of  conversion  to  the  prisoner's  own  use.  hk 
Ae  Silk  thramtet^%  case,  Kelyngy  35,  it  was  held  felony  tn 
steal  silk,  in  one  who  came  to  work  in  the  prosecutor's  omi 
house,  and  to  whom  the  silk  was  there  delivered.  There  avt 
other  cases  where  a  possession,  not  of  the  owner,  has  been  takw 
to  be  his  possession.  1  Hawk.  P.  C  c.  33.  5.  13.  Even  thl^ 
possession  of  a  thief  is  in  law  the  possession  of  the  ownaiv 
Meeres^s  case.  1  Sho.  51.  That  was  a  case  before  the  statute  f£ 
3  and  4i  W.  S^  M.  c.  9.  s,  5.  of  robbing  ready-^fumished  lodgingBt 
and  it  was  held  to  be  no  felony,  because  the  first  possession  9t 
the  prisoner  was  lawful,  and  there  w&s  no  intention  to  •sted 
when  the  man  took  the  lodgings,  and  the  original  possesion  ber 
mg  lawful  and  with  the  consent  of  the  party,  there  could  be  no 
taking  afterwards ;  but  if  it  had  appeared  clearly  that  the  intMt 
tion  of  the  party  was  iiot  to  have  the  benefit  of  the  lodging!, 
but  to  get  possession  of  the  goods,  it  should  be  felony.  Hawk. 
lib,  1.  c^  33.  5.  24<. .  contains  a  very  sensible  observation,  that  k 
brings  a  contemj[>t  upon  the  justice  of  the  nation,  to  suSer  ila 
laws  to  be  defeated  by  such  little  contrivances.  Kdyfig^  81.  it 
was  held  that  there  was  no  felony  where  there  was  no  drespaos; 
but  the  case  in  IS  Ed.  4.  Jol.  9.  pi.  5.  is  a  str<mgeF  cfise,  where  a 
carrier  broke  open  certain  packs,  which  were  delivered  to  hkn 
to  carry,  and  it  was  resolved  to  be  felony,  because  his  suba^ 
quent  act  was  Evidence  of  the  prior  felonious  intent,  but  Kelyng 

[  S71  ]  thoi^ht  that  the  case  of  the  lodgings  was  much  stronger  than 
this  of  the  carrier.  Co.  PI.  Cor.  64.  Kel.  44.,  the  raising  «faiia« 
and-<nry  in  the  night,  and  getting  a  constable  to  open  a  hoaaoi 
and  then  stealing  therein  is  burglary;  and  if  one  cheapenii^ 
a  horse,  and  trying  him,  ride  off  with  him,  it  is  felony.  Aq4 
^^^ly^9  C.  J.  doubted  of  the  case  of  a  carrier  selling  the  ?iiiiolo 
t)f  a  ion  of  winei  tkJHvcrcd  him  tocttnyi  which  in  ^8'JS<fr4>  9.4u» 

2  was 
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keld  to  be  no  felony.     It  is  said  that  in  the  priiieipal  C8M 
fc^ve  wiuf  i^o  felony,  because  it  never  was  intended  that  the  fft^ 
icrutoT  dhould  have  possession  of  tlie  goods  again ;  but  a  6on- 
oor,  who  never  intends  to  have  the  goods  again,  may,  if  they 
stolen  from  his  carrier,  in  an  indictment  for  larceny,  l3f 
s.«ft  to  be  the  consignor's  own  property.     Wynne^s  case,  2  East. 
'•  C.  664.,  is  a  still  stronger  case,  for  the  hackney  coachman 
LAS  itot  even  a  charge  of  the  goods  brought  into  his  coach  by  the 
person  hiring  it :   die  goods  are  legally  left  in  his  possessiofh 
Gorhsright  v.   Green^  8    Ves.  405.     Possession  forms  no  part 
wlaterer  of  the  definition  of  felony.     The  defendants  demurred 
to  answer  to  a  bill  in  Chancery,  because  they  should  have  ac 
cnsed  themselves  of  felony,  where  they  had  taken  guineas  se^ 
creted  in  a  bureau,  which  was  delivered  to  them  to  be  repaired, 
the  money  being  there  unknown  to  the  owner,  and  Lord  Eldon 
«Doted  the  demurrer.     There  is  a  series  of  cases  respecting  the 
wpiring  property  with  the  will  of  the  owner,  in  one  sense,  bc- 
ciasc  it  b  with  an  understanding  that  the  property  is  to  be 
onployed  for  one  purpose,  and  it  is  applied  to  another.     71 
^^1. 275.     Chissor's  case,  cheapening  goods  and  running  away 
»iththem,  was  held  felony,  and  in  the  judgment  is  cited  Fan^s 
CMC,  above  cited.     In  that  case,  when  the  woman  put  the  cra^- 
^  into  the  prisoner's  hands  it  depended  on  him  whether  he 
^l^oold  ever  return  them  again :  if  he  had  put  down  75.  instead 
rf  5fc,  he  might  lawfully  have  taken  them.     All  the  cases  of 
Airdropping  are  in  point.     In  Patch's  case,  2  East.  P.  C  678., 
^*as  held  a  felony,  and  the  opinions  of  the  three  Judges  were 
tionded  on  this,  that  the  possession  was  obtained  by  fraud,  and 
^property  was  not  altered,  for  it  was  the  intention  of  the  pro- 
mentor  to  have  it  again.     Gurney  admitted  that  if  the  prosecutor 
«rf  parted  w^ith  the  entire  property,  it  was  not  a  stealing  by  the 
priwner.    2  East.  P.  C.  679.     Humphrey  Moore  was  indicted 
&  stealing  20  guineas  and  4  doubloons,  oi  John  Field.     The 
joy  were  of  opinion  the  parties  were  all  confederated  for  the 
poipose  of  obtaining  money ;  nine  Judges,  Lord  Mansfield^  C.  J. 
fceiog  absent,  thought  the  money  and  doubloons  were  delivered 
«»  a  pledge,  not  as  a  loan  i  Lord  Loughborough^  C.  J.  and  Skyn- 
mr^  C  B.  thought  the  doubloons  were  money,  and  the  money 
latf  and  that  the  prosecutor  had  parted  with  the  property. 
&^  Jokn  WatsorCs  case,  2  East.  P.  C,  680,  S.  C  2  Leach^  730. 
Other  cased  are,  Paradicis  case,  2  East.  P.  C  565.  where  a 
derk  was  directed  \)y  his  master  to  send  aWay  &  bill  by  the  post, 
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1812.       but  stole  it  and  absconded ;  in  Easter  term  1766,  al}  the  Judges, 

except  Lord  Camden^  who  was  absent,  held  it  larceny,  on  the 

^^         ground  that  the  possession    still    remained  with  the  master. 

Walsh.  That  is  a  stronger  case  than  this,  for  it  was  not  there  found  that 
the  prisoner  obtained  the  possession  with  intent  to  steal.  Case 
of  Wm.  WaUoTh  2  East.  P.  C.  562.  IHeath,  J.  That  case  has 
been  overruled.]  The  judges  there  held  that  there  was  no  fe» 
lony,  because  the  great  feature  of  a  fraudulent  obtaining  with 
intent  to  steal  was  wanting.  But  in  Lavendet^s  case,  2  East,  P. 
C  566.9  where  a  servant  absconding  with  money  given  him  by 
his  master,  to  be  carried  to  another  person,  was  held  guilty  of 
f<^lony,  Wm.  WatsorCs  case,  was  held  not  to  be  law,  for  that  he 
was  commissioned  to  merchandize  with  the  money.     Chipchas^s 

[  27S  ]  case,  2  Leack  805.,  is  next :  the  prisoner,  who  was  cashier  to 
the  prosecutors,  in  the  course  of  his  ordinary  businesis,  carried 
bills  to  their  banker's,  and  received  money  for  them,  and  ab* 
sconded  with  it;  and  it  was  urged  that  it  was  only  a  breach  of 
trust;  but  Heathy  J.  held  it  a  clear  felony.  Case  otSkarpless 
and  Greatorexy  2  East.  P.  C,  75.  Persons  took  lodgings,  and 
ordered  goods  thither,  the  tradesman's  servant  brought  them 
and  left  them,  and  the  prisoner  carried  them  off;  it  was  urged  to 
be  no  felony,  for  the  servant  of  the  vendor  had  willingly  parted 
with  the  goods ;  yet  the  Judges  held  it  felony,  for  even  if  there 
had  been  no  prior  intent  to  steal,  there  was  not  a  sufficient  de-> 
livery  to  change  the  property.  In  Wilkin^s  case,  2  East.  P.  C^ 
673.,  the  servant,  under  a  delusion,  willingly  parted  with  the 
goods ;  it  was  held  by  Gould^  J.  that  the  possession  of  the  servant 
was  as  the  possession  of  the  master,  and  that  there  was  not  a  suffi- 
<;ient  delivery  to  diange  the  possession.  Noah  Piercers  case,  2 
East^  P.  C.  673*,  the  prisoner  went  to  a  post-office,  pretending 
to  be  a  mail  guard,  and  obtained  from  the  post-master  the  bags 
of  letters,  and  the  question  was,  whether  he  was  guilty  of  a  capi- 
tal offence  in  stealing  out  of  the  post-office,  and  not  of  a  mere 
larceny ;  and  all  the  Judges  held  him  guilty  of  the  capital  of- 
fence, because  of  the  artifice.  In  Pearls  case,  2  East.  P.  C, 
685.,  who  was  indicted  for  horse  stealing,  committed  in  selling 
a  mare  he  had  hired ;  seven  out  of  eleven  Judges  thought  it  a 
clear  felony,  two  thought  it  not  a  felony,  two  doubted  whether 
the  statute  of  &lse  tokens  had  not  made  a  difference :  a9  to 
the  question  whether  the  mode  of  obtaining  the  mare,  on  pre- 
tence of  going  to  Suttofij  would  amount  to  a  trespass  in  that 
^ase,  Raymond^  C*  J>  cited  LU.  s*  7L    *<  If  I  lend  to  one  my 
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Attf  to  tatbe  his  land,  or  my  oxen  to  plough  the  land,  and  he      .  1812. 
kiUeth  my  cattle,  I  may  have  an  action  of  trespass  against  him 
notwithstanding  the  lending  ;**  ten  Judges  therefore  held  the 
ofbce  to  be  felony.     CharlxvooiTs  *  case,  2  East.  P.  C»  691.  ace.      Walmi. 
JUejar  SempU^s  case,  2  East.  P.  C,  691.  ace.     Another  caste    C  *^"*  ^ 
very  important  in  considering  this  question,  is  that  of  Aickks^  2 
£tsf.  P.  C,  675.     He  was  tried  for  stealing  a  bill  of  exchange ; 
tie  bill  was  delivered  to  him  to  get  discounted,  in  consequence 
of  lus  having  left  his  address  with  the  prosecutor.     The  prose- 
cutor suspecting  the  prisoner,  desired  his  servant  not  to  lose 
sigiitof  him,  but  the  prisoner  eluded  him,  and  went  off  with  the 
UlL    Two  points  were  made,  first,  whether  the  prisoner  had  a 
preconcerted  design  to  get  the  notes  into  his  possession  witli  an 
intent  to  steal  it;  and  next,  whether  the  prosecutor  intended  to 
pirt  with  the  note  to  the  prisoner,  without  having  the  money 
pud  first.    The  jury  found  the  affirmative  of  the  first,  and  the 
'^^gstive  of  the  second  question,  and  concluded  that  the  prisoner 
*^  gnil^ ;  and  all  the  judges  held  the  conviction  proper.    The 
ProMGUtor  in  that  case,  indeed,  must  have  retained  the  property 
^  Ae  bill,  for  if  the  prisoner  had  taken  it  with  an  honest  intent 
^<>  discount  it,  and  had  not  succeeded,  he  must  bave  returned  it 
^  the  prosecutor.     '^  Hex  v.  Oliver,  a  MS.  case  before  Wood,  B. 
^orikumberland  Summer  assizes  1811.,    The  prisoner  was  in- 
dicted for  stealing  952.,  under  the  following  circumstances.     The 
PHsoner  having  obtained  a  quantity  of  gold,  went  to  a  public 
v^ouse  in  the  neighbourhood  oi  Newcastle-upon'Thfne :  William 
^^tiik  the  prosecutor,  who  was  groom  to  Sir  James  Hall,  and 
^^lio  had  about  him  notes  belonging  to  his  master,  to  a  consider- 
able amount,  happened  to  enter  the  room  where  the  prisoner 
^*^;  soon  afterwards  the  prisoner  took  an  occasion  to  make  a 
^^i^play  of  his  gold,  when  a  conversation  respecting  it  ensued 
^^ctween  the  prisoner  and  the  prosecutor ;  the  prosecutor  ex- 
Pvcned  a  wish  that  the  prisoner  would  oblige  him  by  some  gold 
'^Heichange  for  notes  and  silver;  the  gold  was  not  to  be  pur- 
^lutted  at  an  advanced  price,  but  was  to  be  taken  at  its  legal      [  275  ] 
^^ntnqr.    The  prisoner  stated  that  if  it  would  be  any  material 
^ccooimodation  to  the  prosecutor,  and  the  prosecutor  would  do 
lun  the  same  kindness  on  a  future  occasion,  he  would  let  him 
."**<(  some  gold,  in  exchange  for  notes  and  silver ;  this  was  done 
to  \  013^  amount.    The  prisoner  then  observed  that  if  it  would 
"6  Qt  iny  material  service  to  the  prosecutor,  he  would  procure 
'''^  *  WisideraUe  further  quantity  of  gold,  if  the  prosecutor 

would 
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JISIB.  would  lajr  doiTO  jQote3  to  the  mnount :  upon  tlii^  the  pco^eq^ 
paid  to  the  prison^  95L  in  bank-notes,  which  the  prisoner  toi 
up,  >a&d  •went  Put,  promising  to  return  immediately  with  tl 

VI Aim.  gold.  The  .prisoner  did, not  return,  and  the  prosecutor  nev 
jaw  him  again  till  h^  was  apprehended.  Upon  these  &cts  beii 
proved.  Woody  B.  held,  that  the  case  clearly  did  amount  to  la 
ceny,  if  the  jury  believed  the  intention  of  the  prisoner  was  to  n 
away  with  the  notes,  and  never  to  return  with  the  gold;  wheth> 
the  prisoner  had  at  the  time  the  animus  furandi^  was  the  sole  poL 
upon  which  the  question  turned.  As  to  what  had  been  sa 
with  regard  to  the  parting  with  the  property,  it  had  in  tr« 
never  been  parted  witli  at  all.  That  could  only  be  done 
contract,  which  required  the  assent  of  two  minds,  that  here  ip 
not  the  assent  of  die  mind  either  of  the  prosecutor  or  of  "i 
^prisoner;  the  prosecutor  only  meant  to  part  with  his  notes 
the  faith  of  having  the  gold  in  return,  and  the  prisoner  ne^ 
meant  to  barter,  but  to  steal."  Case  of  R.  Monday ^  2  East, 
C.  594-.  The  prisoner  obtained  possession  of  a  hpuse  uad 
an  agreement  for  a  lease  of  twenty-one  years,  and  stripped  it 
all  die  lead.  The  jury  found  that  he  took  the  house  with  i 
tent- to  steal,  and  found  him  guilty  of  the  charge;  and  he  wi 
imprisoned  two  years.  Campbeirs  case,  2  Leack^  642.  Tb 
prisoner  absconded  with  a  bank-note,  sent  to  him  with  a  requcs 
that    he  would  give  change  for  it;  this  was  held  to  be  lai 

[  276  ]  ceny,  but  not  in  a  dwelling-house,  because  it  was  in  the  fO& 
session  of  the  person ;  yet  there  the  prisoner  was  not  guilty  c 
any  fraud  in  obtaining  the  possession.  The  prosecutrix  sel 
the  note  to  him;  she  never  expected  to  see  the  note  again;  • 
was  never  to  be  returned  in  specie.  The  two  cases  of  Spcas 
'and  of  Abraphaty  2  East.  P.  C.  568  &  9.  are  relevant  to  tli5 
point  Spears  was  indicted  for  stealing  40  bushels  of  oats:  li 
was  sent  to  get  a  barge  load  of  oats,  in  bulk:  he  ordered* 
quarters  to  be  put  in  sacks,  the  rest  in  bulk,  and  stole  that  whic 
•was  in  sacks.     [Heathy  3.    That  case  went  upon  the  groua 

•  that  the  com  was  in  the  prosecutor's  barges,  which  was  the  sam 

•  thing  as  if  it  had  been  in  his  granary.]  The  other  was  a  pec 
secution  for  stealing  five  quarters  of  oats :  the  prisoner  and  anc 
«ther  came  in  a  boat  alongside  a  Dutch  vessel  laden  with  oob 
which  the  prisoner's  master  had  purchased,  and  which  were  the 
dififehapging,  and  handed  in  10  sacks  to  be  filled  and  tied^  sag 
'ii^  they 'Were  totgaby  a^Quntry  lug^xMit,  and  haviog  oblaaia 
>^llNsn,'lie  Mid  tthem  fcr^>hia.»waeuse ;^md itAwa^^hALnrifaiMj 
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Tt  ¥%s  said,  that  it  was  no  part  of  the  contract  with  the^prisoii^       iVli. 

^Q<at  he  should  take  this  check  Co  Ooslin^s,  and  that  iie  inrght        

Wvfe  taken  it  to  his  own  banker;  but  the  prosecutor  swore  he  .^^ 

^!tpected  the  prisoner  would  go  to  Gosling\  and  he  did  in  fact      t^ALsfr. 
'((o  there  with  it^  and  it  was  the  natural  course  of  things  thA  he 
Aould  do  so.     It  was  said,  that  the  prosecutor  meant  to  credit 
Ae  prisoner  with  this  sum,  and  it  constituted  him  a  debtor.     1V> 
1  debt,  it  is  necessary  that  there  should  be  a  contract;  to  a  con* 
^tract,  the  consent  of  two  minds,  both  willing  the  same  thing,  ia 
^'eqnisite.     It  is  idle  to  say  that  the  prosecutor  meant  to  give 
(Credit  for  22,000/.  to  one  who  was  kno\^7i  not  to  be  worth  tts 
toany  hundreds,  having  recently  been  a  bankrupt,  and  whoife 
former  conduct  was  known.     The  prisoner  was  the  agent  of  the 
'prosecutor.     The  notes  became  the  prosecutor's  property  at  the 
n^oment  when  they  were  handed  over  the  counter  in  exchange  ,  [  ^77  1 
'for  the  check :  if  some  one  had  at  that  moment  come  in  with 
^ews  which  occasioned  the  house  to  stop  their  payments,  the 
Prisoner  would  have  had  a  right  to  claim  those  notes  as  the  pro- 
of the  prosecutor ;  and  to  refiise  to  restore  them  to  the 
ers  who  had  the  check.     It  is  said  there  must  be  something 
fraud  and  circumvention  to  convert  a  voluntary  delivery  to'a 
^tscny,  as  in  Semple^s  and  Pearls  cases.     There  cannot  be  in 
case  more  of  circumvention  practised  than  here ;  the  pri- 
r  was  not  to  go  and  merchandize  with  the  money  in  any 
^y  which  he  thought  best  for  his  employer ;  if  he  had  employed 
*^  even  for  an  honest  purpose,  being  a  different  purpose  from 
for  which  he  received  it,  he  would  have  been  guilty  of  a 
Tersion.     It  is  asked  where  the  trespass  is  in  this  case.     The 
difficulty  is,  of  proving  that  the  prisoner  took  the  notes 
an  intent  to  convert  them  to  his  own  use ;  but  when  that  is 
by  the  subsequent  conversion,  the  trespass  is  clear.     As  to 
counts  laid  on  the  draft,  as  to  which  it  is  argued  that  it  could 
be  larceny  to  take  it,  because  the  intent  of  the  statute  2  G. 
C.25.  was  to  make  stealing  a  draft  a  felony  only  where  it  was 
the  custody  of  others  than  the  drawer,  the  answer  is,  that  In 
y  cases  the  purview  of  a  statute  has  reached  beyond  the  ap- 
t  intent  of  the  statute.     Thus  the  statutes  of  forging  wills, 
^  Gf.  2.  c.  25.  and  31  G.  2.  c.  10.  s,  34-.  were  meant  to  protect  heirs 
^  law  against  forged  wills ;  yet  the  forging  the  will  of  a  per^n 
uvli^,  with  intent  to  defraud,  is  held  to  be  within  those  acts. 
ttere  the  jury  hltve  found  that  the  prisoner  took  the  money  with 
^^^rtent'to  steal  ittrwhidi  stdBces.    This  is  no  extenmon  of  ^e 

law 
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1812.       law  of  larceny,  as  it  is  recognized  by  tlie  FletOj  Bract an^  Hbti 

Mirrour,  and  Lord  Coke.     The  Fleta  and  Bracton  have  the 

'^^'^  word  fraudulently,  the  Mirrour  the  word  treacherously.  Lord 
Walsh.  Coke  uses  the  word  fraudulent  Here  it  is  found  that  the  taking 
[  278  ]  was  fraudulent,  and  all  the  authorities  shew  that  property  is  taken 
invito  domino,  where  it  is  taken  with  an  intent  of  the  owner  thai 
,  it  should  be  applied  to  a  different  purpose  fit)m  tliat  to  whicl 
.  the  taker  applies  it,  as  is  the  case  here.  East.  2  P.  C.  682.  put! 
the  law  well.  First,  that  where  notwithstanding  a  delivery  bi 
the  owner  in  fiict,  the  legal  possession  remains  exclusively  u 
him,  larceny  may  be  committed,  exactly  the  same  as  if  no  sud 
delivery  had  been  made.  Secondly,  tliat  where,  by  the  deliver)^ 
a  special  propei:ty,  and  consequently  a  legal  possession,  apao 
from  any  felonious  intent,  would  be  transferred,  there,  if  it  hi 
found  that  such  delivery  were  fraudulently  procured  with  a  fa 
lonious  intent  to  convert  the  property  so  acquired;  then  ale 
the  taking  amounts  to  larceny.  So  in  2  P.  C.  554e.  East  atm 
from  the  MSS.  of  CAappel,  J.,  ^^  though  the  possession  be  d^ 
livered  by  the  owner  for .  a  particular  purpose,  yet  if  it  be  ol 
tained  by  any  fraud,  it  amounts  to  a  tortious  taking,  in  the  san 
degree  as  if  the  party  had  taken  it  without  any  delivery  from  tU 
owner;  though  otherwise,  if  tlie  delivery  be  obtained  on  a  tnu 
without  fraud." 

Scarletty  in  reply,  supported  the  points  he  had  made,  Iff 
That  no  fraud  had  been  practised  by  the  prisoner  in  obtainin 
the  property.  2dly,  That  the  property  of  the  bank  notes  neve 
was  in  jthe  prosecutor.  3dly,  That  if  it  ever  was  in  him,  he  hai 
parted  with  the  property  both  of  the  notes  and  of  the  draft,  oi 
a  trust ;  and  never  intended  either  of  them  should  be  returned 
All  the  circumstances  of  fraud  on  which  so  much  stress  ha 
been  laid  are  mere  indications  of  the  animns  fwrandi :  such  ar 
the  contract  for  the  American  stock,  the  prisoner's  taking  hi 
place  in  the  mail,  his  buying  stockings,  and  providing  line 
and  foreign  coin.  But  these  were  no  port  of  any  fraud  practise 
on  the  prosecutor  to  induce  him  to  part  with  the  possessioi 
[  279  ]  I'l^y  were  miknown  to  him.  And  it  is  observable,  that  whe 
the  stock  was  sold,  all  the  proceeds  went  into  the  hands  of  th 
prosecutor.  Here  then  is  a  pause  in  this  transaction.  Th 
property  is  then  in  the  hands  of  the  prosecutor.  There  wa 
hitherto  no  felony.  The  felony,  if  any,  was  in  getting  it  bac 
again.  But  the  prosecutor  stated,  that  he  knew  not  but  tha 
the  proposition  for  purchasing  exchequer  bills  might  very  pro 

5  babl 
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X^SLlaly  have  first  come  from  himself,  and  on  that  day  the  prose-*       1812. 
<;rtx.^or  entrusts  the  prisoner  with  the  money,  to  leave  at  the 
prosecutor's  bankers,  'and  desires  him  to  call  and  receive  a  ^^ 

cHeck  for  it  the  next  day.     It  does  not  appear  that  he  ever      Walsh* 
asked  the  prosecutor  whether  he  should  lay  it  out  in  exchequer 
bilk    It  does  not  appear  that  on  the  5th  of  December^  when 
tlie  prisoner  came  to  the  prosecutor's  chambers,  he  urged  him 
to  bay  exchequer  bills,  or  practised  sxiy  Jraudtdenta  contrectatioy^ 
and  the  jury  have  not  here  foimd  a  covinous  obtaining.     Next; 
the  notes  never  were  the  prosecutor's :  it  is  supposed  that  they.  • 

became  his  at^e  moment  when  they  were  put  into  the  hands 
of  the  prisoner.     This  wholly  militates  with  Bazelej/s  case. 
He,  being  a  banker's  clerk,  had  a  sum  paid  him  for  his  master; 
one  of  the  bills,  instead  of  putting  it  into  the  till,  he  put  into 
his  own  pocket     There  the  jury  in  effect,  though  not  in  terms, 
found  a  fraudulent  intent,   in  finding  him  guilty.      But  tliere 
Ac  Court  held  that  the  property  of  the  bill  never  vested  in  the 
D^aster:  so  here  the  property  of  these  notes  never  vested  in  the 
piX)secutor,  although  this  check,  which  was  payable  to  the  pri- 
^Ber  or  bearer,  was  given  for  a  particular  purpose,  the  moment 
*f  ^as  put  into  the  prisoner's  hands,  it  became  a  matter  of  in- 
^^i^erence,  so  long  as  the  proceeds  should  be  applied  to  that 
P^^Jpose,  who  had  the  check;  it  was  no  part  of  the  contract 
V^t  the  prisoner  should  go  to  receive  the  notes  or  turn  the 
dieck  into  money.    No  authority  is  cited  to  shew  that  an  action 
^*    trespass  lies  on  this  finding.     It  might  be,  as  it  was  said, 
^^^portant  to  consider  whether  if  the  prisoner  had  dropped     [  280  ] 
^^'•m  dead  with  this  money  about  him,  a  Court  of  equity  would 
*«serve  this  property  for  the  prosecutor.     Supposing  that  any 
V  of  creditors  were  now  lying  in  wait  to  become  accessaries 
-r  the  &ct,  and  to  divide  this  property,  doubtless  a  Court  of 
^/jl^ity    would   interfere.      But   that   very   interference   would 
r^^^^blish  this  point  for  the  prisoner.     A  Court  of  equity  might 
fere  on  either  one  of  these  two  grounds,  1st,  to  enforce  a 
ic  performance   of  the   contract  to  purchase  tliese  ex- 
^juer  bills;  2dly,  that  it  is  a  case  of  trust;   and  that  tlie 
^ignees  might  be  told,  that  they  shall  not  take  tlie  property 
Lout  executing  the  trust;  but  both  of  these  grounds  rest  on 
Tery  foundation  that  the  legal  property  is  in  the  trustee, 
all  that  this  Court  has  to  do  with,  is  to  be  satisfied  that 
*^«re  is  no  case  where  fraud  between  a  cetiui  que  trust  and  a 
.^Xiistee  has  been  .held  to  amount  to  a  felony.    The  reason  why 
Vol.  IV.  T  Uit 
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1612.'      the  forgery  of  the  will  of  a  living  person  is  felony,  is  becau 

-^ —        it  is  within  the  words  of  the  statute;  but  this  case  is  not  with 

^7         the  words  of  the  stat  2  G.  2.  c.  25.  s.  3.     Suppose  a  Strang 

Walsh,      wrongfully  destroys  a  check  prepared  for  use,  the  drawer  loa 

nothing:  he  has  the  same  credit  on  his  banker  as  before.    Lf 

ceny  must  be  complete  by  the  taking,  and  what  is  afterwai 

done  with  the  thing  stolen  signifies  not.    Not  so  if  the  Strang 

takes  a  bill  of  exchange  and  destroys  it ;   for  though  acts 

parliament  give  modes  of  replacing  it,  if  destroyed,  yet  1 

tort  destroys  a  valuable  property,  it  takes  from  the  owner  tl 

which  would  enforce  a  payment  from  another,  which  a  ch« 

will  not  do.     But  further,  there  is  no  misapplication  of  t 

check,  therefore  no  thefl  of  it      The  thefl,  if  any,  is  of  1 

fiotes  received  for  the  check.     And  it  is  inconsistent  to  say  1 

prisoner  stole  the  check,  when  he  applied  it,  as  it  was  his  di 

to  apply  it,  viz.  to  receive  the  money  on  it:  therefore  there  u 

tio  stealing  of  the  check. 

[  281  ]         As  to  the  cases  cited,  it  might  be  difficult  to  reconcile  all 

them  to  the  original  definition  of  felony,  which  certainly  w 

of  a  taking  without  the  knowledge  of  the  owner ;  but  mei 

being  invented  to  take  them  with  the  knowledge  and  will  of 

owner,  the  Courts  held  that  to  be  within  the  definition.     C 

class  of  cases  is,  where  an  owner  delivers  up  tfie  manual  p 

session  of  goods,  but  retains  the  legal  possession,  because 

retains  the  property :  Such  are  the  Silk-throwster^s  case,  Aick 

and  Campbeirs  cases,  though  the  last  may  seem  in  some  in 

.   .  sure  to  clash  with  Coleman's  case.    In  CampbelFs  case  there  ' 

no  consent  that  the  prisoner  should  have  the  note  first,  i 

give  the  change  afterwards;  he  obtained  it  from  the  servi 

whose   possession  was  the  mistresses'  possession,  without 

mistresses'  consent,  for  the  servant  was  not  directed  to  ] 

with  it,  but  on  receiving  the  change.     So,  in  Oliva^s  case 

contract  was    incomplete,    the  prosecutor  putting  down 

money,  Oliver  takes  it  up,  even  without  consent,  which 

clearly  a  trespass.     Another  class  of  cases  is  that,  where 

owner  parts  with  the  legal  possession  by  delivery,  but  ret 

the  property  and  the  possession  in  himself,  yet  gives  a  pos 

sion  to  the  other  as  against  strangers,  as  where  a  man  giv< 

chattel  to  a  friend  to  keep,  which  is  a  mere  charge  or  bailm 

Some  cases  say  that  in  such  case  there  can  be  no  felony, 

the  trustee)  because  it  is  a  trust     Glanvili  lib.  10.  c.  IS.) 

loans,  mentioning  the  case  of  a  man  who  lends  to  a  friend 

a  spe< 


*»a^ 
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t  specific  purpose,  who  keeps  the  thing  beyond  the  time,  or  1812.. 
applies  it  to  another  purpose,  says  a  jurto  omnimodl  excusatwr. 
modem  cases  go  not  quite  that  length,  but  they  approach 
the  principle,  and  therefore  are  the  rather  to  be  adhered  to.  Wauii/ 
Siach  is  the  carrier's  case,  Kd.  81.  It  may,  perhaps,  be  re*, 
oondled  upon  the  principle  that  the  possession  of  a  personal 
<J:iattel  follows  the  property,  and  that  where  he  violates  that  [  282  ] 
iTVst,  it  may  be  considered  as  a  new  taking,  6  Carpenter's  case,' 
G  Co.  290.,  it  is  held  that  if  legal  possession  be  given  by  the 
party,  no  subsequent  abuse  will  make  the  act  a  trespass  ab 
smHos  but  only  from  the  time  of  exceeding.  So  if  the  carrier 
b^'caks  the  parcel,  he  commits  felony,  because  the  breaking 
actually  makes  a  new  taking,  and  commences  a  new  possession} 
but  if  he  merely  detains  the  goods,  it  may  be  a  continuation  of 
™c  same  possession.  This  appears  more  plausible  than  the 
'^^sson  assigned  in  Kelt/ngy  that  it  is  evidence  of  an  original 
^lomops  intent;  for  he  might,  with  a  truly  innocent  intention, 
^*^tain  the  goods  a  year,  and  yet  commence  a  felony  at  the  end 
^^  it.  The  third  class  of  cases  is  that,  where  the  owner  gives  a 
P^^a^ession  not  only  as  against  strangers,  but  an  usufructuary 
P^^sseision  against  himself  he  still  retaining  the  property. 
Such  ate  the  cases  of  hired  lodgings.  Raven's  case,  KeL  24. 
81.,  it  was  held  no  felony;  yet  Kelyngj  C.  J.  doubted 
^rwards,  but  he  does  not  at  last  say  it  is  felony,  but  that  it 
^  deserving  of  consideration ;  and  this  case  is  less  strong  than 
*be  carrier's  case.  Meere^s  case,  Sho.  50.,  (stealing  from  a  hired 
*^^dging,)  was  argued  by  Shctooer  and  Northey^  and  the  Judges 
^^ooght  it  a  case  of  doubt,  but  held  that  it  was  no  felony. 
otlexferij  C.  J.  held  it  was  a  felony,  because  the  sheriff  might 
^e  the  goods  under  a  writ  of  Jieri  facias  against  the  landlord: 
^^^  that  reason  is  not  law;  ZBayley^  J.  accJ]  and  the  pregnant 
^*^ference  is,  that  if  the  sheriff  could  not  take  them,  it  could 
^^  no  felony.  In  the  silk-thrawstet's  case  the  taking  was  in 
*^^  master^s  house ;  but  if  the  owner  of  cloth  delivers  it  out  to 
tailor,  to  make  up,  and  he  steals  it,  that  is  no  felony.  Numer- 
acts  have  passed  to  inflict  a  particular  punishment  on  the 
[emeanor,  (it  not  being  a  felony,)  where  a  weaver  or  other 
^^^^Aufitcturer  embezzles  wool,  cotton,  or  other  materials  dealt 
'^'•t  to  him  to  be  carried  to  his  home,  and  to  be  there  work^  [  28S  ] 
^t^  ;  but  none  of  those  cases  was  ever  held  to  be  a  felony.  In 
^^^  ease  erf  Curtwright  v.  Green^   Lord  Eldan  went  on  the  ver^ 

T  2  ground 
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1813.  ground  that  the  guineas  were  never  meant  to  be  delivei^  with 
the  drawers,  nor  to  be  parted  with.  The  last  class  of  cases  is 
that,  where  the  property  as  well  as  the  possession  has  been 
Walsh*  .  parted  with  by  the  proprietor,  and  no  one  case  has  ever  be^ 
reported,  where  the  misapplication  of  things  so  circumstanced 
has  been  held  felony.  Such  are  NichoUotCs  case,  Catharine 
C6Umari%  case,  and  others,  cited  before,  and  in  every  one  of 
those  cases  the  jury  found  there  was  a  receiving  with  a  fraudu- 
lent design,  yet  it  was  held  no  felony.  This  case  is  exactly 
analogous.  Ingeniously  is  put  the  case  of  consignor  and  con- 
signee, where  goods  are  given  to  a  carrier,  yet  if  they  are  stolen  in 
the  custody  of  the  carrier,  they  may  in  an  indictment  be  laid 
to  be  the  goods  of  tjie  consignor,  but  the  terms  of  the  case  are 
against  the  argument :  for  if  the  goods  are  delivered  to  the 
carrier,  at  the  risk  of  the  consignee,  the  consignor  looks  only 
for  an  equivalent,  not  to  have  the  goods  back ;  and  then  they 
cannot  be  laid  to  be  the  consignor's  goods ;  if  indeed  they  are 
sent  at  the  risk  of  the  consignor,  they  are  still  in  the  posses- 
sion of  the  consignor,  although  in  the  charge  of  the  carrier. 
All  the  cases  of  ring-dropping  are  cases  where  the  proper^ 
has  been  delivered  only  as  a  pledge,  and  has  been  run  away 
with  alio  intuitu^  and  where  there  has  been  no  delivery  there- 
fore of  the  possession.  The  cases  next  to  be  considered  are 
those  of  constnictive  felony.  Pear's  case.  Pear  solicits  the 
horse,  and  procures  it  to  be  delivered  to  him.  That  case,  and 
likewise  Semple^s  case,  3  East,  P.  C.  691.,  differ  materially 
from  the  principal  case  in  this,  that  the  owners  never  meant  to 
part  with  the  property.  This  case  differs  not, from  the  case 
where  a  man  buys  goods,  and  never  intends  to  pay  for  them. 
C  ^84  2  In  the  numerous  cases  which  daily  occur,  where  a  person  at 
the  verge  of  bankruptcy  goes  on  buying  goods,  it  must  be  pre- 
sumed that  he  never  intends  to  pay  for  them ;  for  he  knows  he 
never  can.  Yet  this  will  not  constitute  felony.  So,  a  trades- 
man in  the  country  remits  a  bill  to  a  factor  here,  to  procure 
him  goods,  who  negotiates  it  for  his  own  benefit,  that  is  no 
felony.  If  the  prisoner  had  simply  said  to  the  prosecutor,  my 
banker  has  given  me  too  great  credit,  and  I  cannot  get  him  to 
pay  my  check  till  Wednesday,  would  that  be  felony  ?  Yet  in 
that  case  it  would  have  been  equally  a  design  to  receive  the 
money  fraudulently,  and  apply  it  to  his  own  use.  In  Chissoi's 
case,  a  leading  case  of  a  numerous  class;  the  second  reason 

given 
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given  isf  that  the  contract  was  not  perfected.     Here  the  con*        1812. 
tract  was  perfected.     It  was  therefore  no  felony.  ' 

Cur.  adv.  vuU. 

No  judgment  was  ever  publicly  pronounced  in  this  case,  but      Wai^su 

the  prisoner  was  liberated.  In  the  same  year  an  act  was  passed, 

52  Gm  3.  c.  63.  making  it  felony  in*  brokers,  bankers,  and  others, 

to  embezzle  securities  deposited  with  them  for  safe  custody,  or 

for  any  special  purpose,  in  violation  of  good  faith,  and  contrary 

tp  t}ie  special  purpose  for  which  they  were  deposited. 
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In  the  Fifty-second  Year  of  the  Reign  of  George  II 


^^j7  CoTTERiLL  y.  Cuff  and  Others. 

In  anumpsii  it   HpHE  plaintiff  declared  that  in  consideration  that  he  the  pi 

'iTd^SltiLi  ^ff»  at  the  request  of  the  defendants,  bargained  for 

shewB  80  much  agreed  to  buy  from  the  defendants  a  certain  quantity,  to 

beneficial  to      259  bales  of  bacon,  then  in  the  possession  of  the  defends 

the  piamtiffm    ^^  ^  certain  rate  or  price,  to  wit,  the  rate  or  price  of  72 

comprehends     lings  per  hundred  weight,  to  be  paid  to  them  by  the  plaint 

tte  Slure  of     manner  then  and  there  agreed  upon  between  them,  (that 

which  the  say,)  by  approved  bills  at  two  months,  in   14  days  from 

"      "        time,  the  defendants  promised  the  plaintiff  that  the  bacon 

[  886  ]      prime  bacon ;  and  although  the  plaintiff  afterwards  did  so 

receive,  and  pay  for  the  same  bacon,  yet  the  defendantSg 

regarding  their  promise,  deceived  and  defrauded  him  in 

to  wit,  that  a  great  part,  to  wit,  159  bales  of  the  bacon 

not  prime  bacon,  but  on  the  contrary  thereof  was  of  verj 

and  inferior  quality,  and  wholly  unmerchantable  and  imp: 


COTTXltlLZi; 
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t^l^  to -the  plaintifT.    There  were  other  counts  stating  the  mode        181  f. 
payment  in  different  ways,  but  all  founded  on  an  allegation 
the  defendants  promised  that  the  bacon  was  of  a  good 
lity,  and  alleged  a  breach  in  the  badness  of  the  quality.        Cuff,' 
n  the  trial  of  the  cause  at  the  London  sittings  after  Hilary 
XD  1812,  before  Mansfield y  C.  J.,  the  evidence  was,  that  the 
on  in  question  was  sold  with  other  bacon  under  the  foUow- 
invoice:    London^  31st  May  1811.     Sold  for  Messrs.  Cuff^ 
i^^Jcinson^  and  Co.  to  Mr.  Edmund  Cotterill  sen.,  229  bales 
singed  bacon,  {Strangeman^)  72s.     200  do.  do.  do.  do, 
Q  fViade^)  10s.  per  cwt.  payable  per  approved  bills,  at  2  months, 
14  days  from  this  time.     An  average  for  taint  and  short 
ght  on  fVade^Sy  and  an  average  for  short  weight  only  on 
eman's.     125  fVade'sy  here,  75  do.,  Active,  ?59  Strange^ 
's,  here.     Rickd.  Ellis.     The  delivery  of  the  goods,  pay- 
t,  and  defect  of  quality  being  proved,  the  jury  found  a  ver-, 
for  the  plaintiff,  which 
Vaughan,  Seijt.  now  moved  to  set  aside,  upon  the  alleged 
of  a  variance  between  the  declaration  and  the  contract 
for  the  contract,  he  said,  was  for  prime  singed  bacon,. 
Strangemari^  manufacture,  at  7*2<s.,  and  the  plaintiff  had  only 
l^xted  the  ingredient  of  its  being  prime,  and  had  left  the  resi- 
of  the  contract  unnoticed.     He  had  also  separated  tliis  part 
the  contract,  which  was  entire,  from  that  part  which  related 
tie  contract  for  200  bales  of  Waders  manufacture,  at  705.,  and 
^^^m  the  distinction  made,  that  there  was  no  average  for  taint  in      [  287  ] 
^^ngeman*s  bacon,  tut  that  there  was  on  Wad^s.     It  was  also 
essential  ingredient  that  the  bacon  was  to  be  singed,  not 
^^^Ided,  and  that  it  was  to  be  Strangeman^s  manufacture,  not 
^^^t  of  apy  other  person.     He  also  complained  of  excess  of 
^^^^luiges,    upon  which  point  the  Court  differed  from  him  in 
^I>iiiian. 

^I^Iansfield,  CJ.     The  only  point  the  plaintiff  disputes  with  } 

^f^^  defendant  is,  that  the  bacon  is  not  prime  bacon;  and  there- 
it  is  enough  for  him  to  aver  the  contract  for  bacon  possess- 
that  quality.     If  there  were  twenty  other  qualifications  an- 
*^^^ed  to  the  contract,  would  it  be  necessary  to  state  them  all  ? 
Chambre,  J.    The  plaintiff  must  state  all  that  relates  to  the 
P^^t  of  which  he  complains ;  beyond  that  he  needs  not  go. 
■*  *^ere  is  no  complaint  of  fSulure  in  any  other  particular.     He 
y^^^  not  coipplain  that  the  bacon  is  not  of  Strangeman's  manu- 
^^^^Ure^  or  that  it  is  not  singed;  it  is  sufficient  to  state  so  much     . 

8  of 
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1812.       of  the  contract,  as  shews  the  particular  promise,  for  the  breacff 

whereof  he  complains.    Is  it  necessary  to  set  out  the  whole  of  li 

GOTTEiuLL    jg^^  jf  j^  relates  not  to  .the  matter  in  issue  ? 

Cunr.  The  Gourt  refused  the  rulq^ 


Wilson  *o.  Vysar. 


[    288  ] 

^^'"  ^  \\eik  nP^^S  was  an  action  for  goods  sold  and  delivered,  tried  at  the 
pa  II  wrong  •*•  London  sittings  after  Hilary  term  before  Mansfield^  C.  J., 
paymcn"  ^  when  a  verdict  was  found  for  the  plaintiff,  reserving  the  point 
though  the  par-  which  arose  under  the  following  circumstances.  The  defence 
paid  it  if  pre-  was  payment  A  bill  drawn  by  HM  on  Bettridge^  and  accepted 
^ted  m  4ae     jjy  jji,jj^  ^j^  given  for  the  goods,  and  indorsed  over  by  the  de- 

fendant  to  the  plaintiff:  it  was  not  presented  for  payment  when 
due ;  the  acceptor  became  unable  to  pay  it ;  and  in  consequence 
,  of  the  laches,  pajrment  was  refiised  by  the  drawer  and  the  der 

fendant  To  rebut  this  defence  the  plaintiff  proved  that  the 
bill  was  drawn  on  a  stamp  of  inferior  value,  and  therefore  could 
not  be  given  in  evidence.  In  answer  to  this  argument,  it  was 
sworn,  that  if  it  had  been  presented  at  the  time  of  maturity,  it 
would  have  been  paid,  notwithstanding  the  defect  of  stamp,  and 
that  a  clerk  of  the  acceptor  had  received  express  orders  fron^ 
his  master  to  pay  it,  and  had  sufficient  assets  in  his  hands  at  that 
time  for  the  piurpose.  Therefore  this  piece  of  paper,  though  it 
could  not  be  called  a  bill,  nor  could  be  produced  in  evidence  as 
such,  would  have  been  value  equivalent  to  the  goods,  if  therQ 
had  not  been  laches. 

Shepherd^  Serjt  on  this  ground  now  moved  for  a  new  trial  ^ 
but  the  Court  held  they  could  in  no  light  consider  it  as  pay?; 
ment,  and  refused  the  rule,  % 


^.  *?!L  •  J^OE  on  Demise  of  Messiter  v.  Dynelet. 

^?!»buaiJiu*'  JR^^'^>  Serjt  applied  on  behalf  of  the  defendant,  tiiat  the  writ 
ateidictiB  of  execution  in  this  case  might  be  stayed  until  four  days 

oi^rwrit'o?  ®^^  *^  plaintiff  should  have  chosen  to  tax  his  costs,  upon  th^ 
habere  facias  grouud  that  the  defendant  wished  to  bring  a  writ  of  error,  and 
N^thout'waiting  ^^  obtained  the  allowance  of  error;  but  that  the  plaintiff  nol 
to  tax  bis  cobu,  having  chosen  to  tax  his  costs,  without  which  the  amount  of  the 

the  defeodant*s  ^         o    i  .  \.    i       i     -i    .  u  i. 

writ  of  error      penalty  of  the  recognizance  of  the  bail  m  error  could  not  u6 

m"  II?€?S?«.  *^^^»  ^^  ^^  ^^^  operate  as  a  super ^^dsas.     It  was  said  in  Brfft 
'        *  d.  Mobsofi 
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d.  Jiobson  V.  EgertOTij  Barnes^  212.,  that  the  Court  would  inter-        1812*. 
fer^  in  this  manner.  "Z 

^he  Court  held,  that  if  the  plaintiff  chos^  to  w^ve  the  taxation  ^^     . 

of  his  costs,  and  proceed  for  the  possession  only,  it  was  compe-     Dymelsy. 
tent  for  him  so  to  do,  although  in  that  case  the  allowance  of 
error  was  no  supersedeas ;  and  instanced  the  case  of  a  person 
who,  having  recovered  in  the  King's  Bench,  a  verdict  for  2,000/., 
and  foreseeing  that  error  would  be  brought  for  delay,  waived 
lus  costs  and  took  the  defendant  in  execution :  and  the  Court 
held  that  it  was  all  regular,   and  that  the  writ  of  error  was  in 
that  case  no  supersedeas. 

Rule  refused. 


[   290  ] 

Busk  v.  Walsh  and  Another.  jpru^i. 

I^HIS  was  an  action  for  money  had  and  received,  brought  to  The  plaintiff 
111  /»  .      1     .  1  i?    i_      havini?  paid  a 

recover  back  the  sum  of  378/.,  bemg  the  amount  oi  tn^  premium  on  an 
premiums  which  the  plaintiff  had  paid  to  the  defendants  upon  jjl^j^ie!^ 
several  instruments  called  "peace  or  war  policies,"  whereby  the  fendaotooafu- 
defencjants  undertook  to  pay  the  plaintiff  the  sums  subscribed  ^^  i  he  n^k 
^y  them,  in  case  preliminaries  of  peace  were  not  siirned  between  wa«detennincd, 

Ctp-^^*    t>   '.    '  1    -n  1.  r-  -J  .1-        •      Claimed  to  be 

^-^'^eat  Britain  and  France  on  or  betore  certam  days  therem  allowed  to 
rained.     The  illegality  of  these  wagers,  as  well  as  the  right  to  P^the**^^ 
^^scind  them  before  the  time  arrived  which  was  to  detiprmine  mission  of 
*"e  risk,  being  admitted,  as  settled  by  the  authority  of  Aubert  ^^^  JftcrwarL 
^'  fValsh^  ante,  3.  277.  the  only  question  in  this  case  was,  whe-  iMwed  again«t 
tiler  there  had  been  a  sufficient  renunciation  of  the  contract  by  the  amount  uf 
^^e    plaintiff  under  the   following   circumstances.     Walsh  and  {J*^^  P'j^^^^^ 
"  ^"^6//  were  partners,  and  after  the  subscription  pf  the  policies  by  tbc  cooimts- 


^^^riiTiitted  an  act  of  bankruptcy,  a  commission  w^  sued  out,  coimnLioo  be- 

^y  M'ere  declare4  bankrupts,  and  many  of  the  creditors  pro-  injr  afterwards 

heeled  to  prove  their  debts  under  the  commission.     Amongst  plaintiff  after 

*^*^^rs,  the  plaintiffs,  by  their  solicitor  applied  to  prove  as  a  debt  ^^?  "*  ^f}*[j]e 

^     Sums    they    had    paid    as   premiums    on  these  policies;  bankrupt  to  re- 

**5  ^^^  commissioners  being  of  opinion  that  these  sums  were  ^emiumsVitb- 

*/^*^     on  an  illegal  consideration,  and  could  not  be  recovered  out  further  na- 

^■^>  rejected  the  proof.     The  plaintiff  had  not  in  express  terms  the  claim  made 

^^^  any  declaration  to  the  defendants  of  his  intention  to  re-  ".P**°  ^^® ""  . 

8C\r%.l    *i,  r   •  rru  xi  i  sijfnee*  was  suf- 

*^-»  the  policies.     1  he  commission  was  soon  atterwards  super-  ficient  notice  to 

^^^a  by  consent  of  the  creditors.     The  jury,  upon  the  trial  of  oftbtJiaSs 

^  ^^ause  Bt  Guildhall,  before  Mansfield,  C.  J.,  at  the  sittings  intention  t«re- 

r^^r  Mchadmas  term  1811,  found  a  verdict  for  th^  plaintiff.      ^ui^  '"'^** 

fjcnsy 
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1812.  LenSf  Seijt  in  Hilary  term  last  had  obtained  a  rule  nisi  to  set 

"^  aside  this  verdict  and  enter  a  nonsuit,  upon  the  ground  thflft 

9.  there  was  no  proof  that  the  contract  had  been  rescinded  before 

Walsh,      the  determination  of  the  event  insured. 

Shepherd  and  Marshall^  Seijts.  in  this  term  shewed  cause,  and 
contended  that  the  claim  made  before  the  commissioners  to  re- 
ceive back  the  premiums  was  the  most  open,  public,  and  notorious 
renunciation  of  the  contract  that  could  have  been  made.  The 
rights  of  the  bankrupt  were  at  that  time  all  well  vested  in  the  com- 
missioners, therefore  it  would  have  been  idle  to  have  then  notified 
to  the  defendants  the  renunciation  of  the  contract,  since  they, 
had  no  disposing  power  over  the  estate.  The  act  of  the  com- 
missioners in  rejecting  his  claim  was  immaterial ;  if  they  had 

f  allowed  it,  which  they  would  have  certainly  done  could  they  then 

have  foreseen  the  decision  of  this  Court  in  the  case  of  Walsh 
V.  Nesbii,  that  act  of  third  persons  could  not  have  made  any 
diiSerence.  It  is  clear  that  an  action  brought  would  have  suffi- 
ciently rescinded  the  contract,  and  pending  the  commission 
which  had  regularly  issued,  a  claim  to  prove  under  it  was  equi- 
valent to  an  action. 

Ijens  and  Best^  Serjts.  contra.  The  commissioners  having 
refiised  the  application,  the  matter  remained  in  the  same  state 
as  it  was  in  before  the  application  made.  It  was  made,  indeed, 
only  with  a  view  of  hedging^  as  the  defendants  were  then  un- 
able to  pay,  and  this  action,  which,  if  brought  in  time,  would 
have  rescinded  the  contract,  was  not  brought  till  after  the  re- 
nunciation made. 

Mansfield,  C.  J.     I  never  could  understand  where  was  the 

[  292  3  good  sense  of  altering  the  law  from  that  which  it  certainly  be- 
fore was,  that  if  persons  entered  into  an  illegal  contract,  they 
were  not  to  have  the  aid  of  the  law  to  help  them  out  of  their 
difficulties,  but  must  be  left  to  get  out  of  them  as  well  as  they 
could ;  but  the  law  is  now  changed,  so  that  if  a  man  declares 
his  dissent  from  an  illegal  wager  before  the  event  happens,  even 
if  it  is  the  very  day  before  the  event  happens  {a)  he  may  reco- 
ver 

{a)  Qtuere  whether  this  inference  from  the  caaes  decided  be  not  somewliat 
largier  than  they  wanant:  perhaps  the  line  may  be,  that  so  long  as  the  risk 
remains  unaltered,  (not  so  long  as  the  event  has  not  happened,)  the  contract 
may  be  resdnded :  in  some  cases  every  hour's  lapse  of  time  varies  the  risk,  in 
others  the  risk  remains  unaltered  for  a  long  time,  e.g^y  so  soon  as  a  state  lot* 
teryiscreatedby  act  of  parliament,  an  illegal  wager  may  be  laid  that  a  parti- 
cular ticket  will  be  drawn  a  prLpe^  there  are  three  months  before  the  dn^y^fingi 
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Ter  back  the  money  he  has  paid.     In  this  case,  I  think  the        1812. 
plaintiff  did  tell  his  intention  of  rescinding  the  contract  to  the        — — 
defendant  himself,  when  he  txAd  it  to  the  commissioners.     To 
whom  did  he  apply?    To  the  commissioners,  who  were  trustees     Walsh. 
for  the  creditors  at  large,  and  after  that  trust  performed,  they 
were  trustees  of  the  surplus  for  the  bankrupt.     I  think  there- 
fore that  the   notice  given  to    them  sufficiently  declared  to 
the  bankrupt  that  the  plaintiff  rescinded  the  contract 

Heath  and  Chambers,  Js.    coincided  in  opinion  that  the 
amtract  was  rescinded. 

on  the  last  day  before  the  drawiog»  the  chance  that  that  number  will  be  drawn 
a  prize,  remains  precisely  the  same  as  before.    An  illegal  wager  is  made,  that 
tlie  Emperor  of  Franect  aged  47,  will  not  lire  ten  years :  at  the  end  of  nine 
yean,  ekren  months,  and  twenty-nine  days  he  is  alive,  and  theevent  is  not 
ila  yet  determined ;  but  the  value  of  the  risk  is  very  gready  altered ;  the 
viheof  die  probability  that  he  will  attain  that  age,  is,  at  the  time  of  making 
die  wager,  (assuming  that  emperors  live  as  long  as  French  annuitants  in  gene^ 
hi,)  only  8S6.,  or  little  more  than  four-fifths  of  certainty ;  at  the  end  of  nine 
yariyebren  months,  and  twenty-nine  days,  it  is  more  than  999.,  or  more 
thoadioiMand  to  one.    8o,  on  events  which  require  much  space  and  tune 
tocfatthem:  as  a  bet  that  a  French  army  shall  march  intoD^Mi  within 
Aiceyears:  if  no  French  expedition  leaves  Europe  within  two  years  and 
dem  months,  it  is  morally  impossible  that  the  conquest  can  take  place  within 
(ktine;  yet  the  event  has  not  happened.    If  a  locus  panitentue  is  allowed  in  , 

>*di  eases,  and  the  contract  may  be  determined  at  any  time  before  the  event 
hiacpired,  instead  of  repressing  the  spirit  <£ gaming,  it  gives  the  fiiaudulent 
.'WBtier  an  opportunity  of  knowing,  in  all  cases,  with  moral  certainty  what 
defeat  will  be  before  he  makes  his  final  election  whether  to  draw  his  bet  or 
Poceed  with  it*    In  the  case  of  Auber$  v.  Waishi  it  was  not  adverted  to  by 
^  Goaosel  on  either  side,  that  the  risk  did  not  remain  unaltered ;  but  in 
;  ^as  the  making  of  peace  is  a  work  of  time,  being  usually  preceded  by 
^Qanon  of  embassadors,  and  various  other  diplomadc  forms,  it  could  not 
^tadnpDn  the  last  day  before  the  expiration  of  the  wager,  if  no  embassa- 
^Ittd  then  met,  that  the  chance  then  remained  unaltered  of  the  prelimina- 
'i^  of  peace  being  signed  on  the  morrow.    If  the  party  who  pays  money 
,  ^  as  illegal  wager  may  recover  it  back  after  the  relative  condition  and 
<^>nce  of  the  two  parties  is  at  all  changed,  it  is  difficult  to  assign  a  reason 
vr  the  distincdon  why  he  may  not  also  recover  it  back  afier  the  eventisab- 
''^deiieniiiiied. 


AUBERT 
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A^2u  AuBERT  V.  Walsh  and  Another. 

^I^tild* ^^  npHIS  was  an  action  for  money  had  and  received,  brought  to 
mentor  a  check  ■*•  recover  back  the  premiums  paid  upon  policies  similar  to 
is  noTtufficieut  -^  those  in  the  last  case.  The  defendants  gave  notice  of  set-off, 
^ridenoe  of  a      and  proved  on  the  trial  numerous  checks  drawn  by  the  defend- 

debt  in  order  ,  ,  .     .  • 

to  support  a  ants  on  their  bankers,  and  delivered  to  the  plaintiff,  to  whom 
b^^ewn"Ii^'  the  bankers  had  paid  them.  It  appeared  there  had  been  trans- 
what  connider-  actions  as  between  these  parties  to  a  very  large  amount  The 
<ler  what  cir«'  plaintiff  objected  that  it  was  necessary  to  shew  on  what  consi- 
runistaooei,       deration,  or  for  what  purpose,  these  checks  were  delivered,  in 

the  check  was  i  .  *«  <■    i         i  i.  i 

given.  order  to  apply  them  to  this  set-off;  and  that  they  did  not  prove 

any  payment,  without  evidence  of  the  circumstances  under  which 
[  294  ]      they  were  given.     A  verdict  passed  for  the  plaintiff,  and  a  rule 
tiisi  had,  in  the  last  term,  been  obtained  to  set  it  aside. 

Shepherd  and  Best,  Serjts.  would  npw  have  supported  the 
rule,  but  the  Court  iuterposfsd. 

Mansfield,  C  J.  I  am  sure  I  remember  a  case  before  Lord 
Mansfield,  C.  J.  in  which  a  check  giv^n  was  produced  as  evi- 
dence of  a  debt,  and  his  Lordship  held  that  tliat  alone  was 
not  sufficient 

Chambre,  J.  All  our  accounts  would  be  in  inextricable 
confusion  if  such  evidence  were  allowed. 

Rule  discharged. 
I^ens  and  Marshall,  Serjts.  contra. 


April  ^a.     Driver,  on  the  Demise  of  Berry,  v.  Thompson  and 

Another. 

A  feme  covert,    /ipHIS  was   an  ejectment,   brought   to  recover  a  copyhold 
copyhold  lands,  cottage  and  eleven  acres  of  land,  in  the  parish  of  Bambj^ 

ut^ZTy^^"^  on-the-Marsh,  in  the  county  of  York.  The  plaintiff  claimed  as 
mined  sepa-  the  nephew  and  devisee  of  Mary  Thompson,  deceased ;  the  de- 
hiisband7by  the  fondant  was  the  heir  at  law  of  Joseph  Thompson,  her  husband. 
steward  of  the  Upon  the  trial  of  tliis  cause,  at  the  York  summer  assizes  1811, 
But  by'spe.  before  Chambre,  J.,  the  evidence  was,  that  "  at  a  court  held  on 
rial  custom  i»he  ^y^^  ^^  j      ^f  December  1806,  it  was  found  that  *  Joseph  Thomp^ 

rately  examin-   son  and  Monfhis  wife,  (she  the  said  Mary  being  first  examined 
cuatomary'^     before  two  customary  tenants  and  consenting,)  by  surrender  in 

tenants. 

If  a  copyhold  be  surrendered  to  such  uses  as  a  feme  covert  shall,  by  will  or  codicil,  appoint,  a  paper 
purporting  to  be  a  wUI|  though  made  by  her,  liTing  her  husbaodi  »  a  good  exeoQtioii. 

[  ^295  ]  writings 
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Driven 

ThOMP80H# 


^writing,  dated  the  28th  of  June  then  last,  surrendered  tlie  pre-        lfrl2. 
mises,  (of  which  they  were  seised  in  right  of  the  wife,)  to  the 
use  and  behoof  of  the  said  Joseph  Thompson  and  Mary  his  wife, 
and  their  assigns,  for  the  term  of  their  natural  lives,  and  the 
liieofdie  survivor  of  them ;  and  from  and  immediately  after  the 
decease  of  the  survivor  of  them,  to  the  use  of  such  person  or 
persons,  and  for  such  estate  and  estates,  uses,  intents  and  pur- 
poses, and  under  and  subject  to  such  powers, .  provisoes,  pay- 
ments, limitations,  restrictions,   and   agreements,  as   the   said 
ACcEiy,  the  wife  of  the  said  Joseph  Thompson^  had  already,  or 
thereafter  should,  in  and  by  her  last  will  and  testament,  or  any 
codicil  thereto,  to  be  by  her  duly  executed  in  the  presence  of, 
*iid  attested  by,  three  or  more  credible  witnesses,  give,  devise, 
direct,  limit,  or  appoint  the  same."     Mmy  Thompson^  by  her 
^^ill,  dated  the  5th  of  November  1807,  devised  "  all  her  mes- 
s^uages,  cottages,  lands,  grounds,  tenements,  and  hereditaments, 
whatsoever  and  wheresoever,  as  well  freehold  as  copyhold,  (the 
copyhold  having  been  duly  surrendered  to  the  use  of  her  will,) 
^wito  her  nephew  John  Berry ^  (the  plaintifTs  lessor,)  his  heirs 
«nd  assigns  for  ever,"  subject  to  certain  legacies  and  annuities. 
-Mny  Thompson  died  on  the  21st  of  November  1809,  her  hus- 
Wd  Joseph  died  on  the  5th  of  April  1811.     The  title  thus 
principally  depending  on  the  documentary  evidence,  the  parties 
Merely  laid  before  the  Judge  the  briefs  containing  copies  of 
«ese  documents,  and  little  other  evidence  was  given :  for  the 
plaintiff  were  cited  at  the  trial  the  cases  of  Compton  v.  CoUinsony 
1  ff.  B/.  334.,  and  Taylor  v.  Phillips^  1  Vcs.  229. ;  and  for  the 
defendant  was  cited  the  case  of  George^  on  demise  of  Thombury, 

^•" -,  AmbL  627.     A  verdict  passed  for  the  plaintiff,  sub- 

J^  to  the  objection  made  for  the  defendant  at  the  trial,  that  a     C  296  ] 
*Bie  covert  could  not  make  a  will  to  pass  real  estate. 

Ckytonf  Serjt  in  Michaelmas  term  1811,  moved  for  a  rule 

*tt  to  set  aside  the  verdict  and  enter  a  nonsuit,  upon  these 

F^^nsids ;  first,  he  argued  that  a  feme  covert  cannot  in  general 

'^ttke  a  will ;  and  though  she  may  dispose  of  real  property, 

o4er  freehold  or  copyhold  ;  yet  in  either  case,  it  is  necessary 

tbat  there  should  be  a  private  examination,  in  order  to  ascertain 

dttt  she  is  not  unduly  influenced  by  her  husband.     In  the  case 

tf  copyhold  land  this  examination  must  be  made  by  the  steward. 

Irish  y.  Bivers^  Cro.  £1.717.     5rd  res.     "  Admitting  that  the 

surrender  of  a  feme  covert,  being  sole  examined,  should  bind 

ber  by  the  custom,  whether  such  a  surrender  upon  her  exaiqi- 

2  nation 
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1819.       nation  made  before  two  tenants  of  the  manor,  such  surrenders 

before  them  beinir  used  to  be  made,  shall  be  crood.     And  all 

Driver  ^  o 

^^  the  Court  agreed,  that  by  especial  custom  to  warrant  it,  it  may 

TROMFflOK.  be  good,  otherwise  not  Because  it  is  a  judicial  act  more  proper 
to  be  done  in  court''  For  the  law  presumes  that  the  steward 
will  take  care  to  put  the  proper  questions,  but  two  custoihary 
tenants  may  be  ignorant  men,  not  knowing  to  what  point  they 
shall  direct  their  enquiries.  And  in  the  presei^t  case  there  was 
no  evidence  given  of  any  such  special  custom  within  the  manor, 
to  warrant  this  departure  from  the  general  law  of  the  land. 
Secondly,  the  surrender  is  bad,  because  a  feme  covert  cannot 
make  a  wiU,  and  although  she  may  make  a  declaration  of  uses, 
yet  this  instrument  purports  to  be  a  will,  and  is  therefore  bad^ 
[^Heathj  J.  A  power  reserved  to  a  feme  covert  to  declare  uses 
of  her  own  estate,  is  to  be  construed  &vourably.]  Thirdly,  in 
the  event  which  has  happened,  of  the  husband  surviving  the 
wife,  the  appointment  is  void,  because  it  exceeds  the  power. 
The  feme  covert  makes  the  will,  living  her  husband,  the  powei* 
r  297  ]  ^>  ^^^  i^  ^^6  ^^  survives  her  husband,  she  may  make  k 
wUl. 

Mansfield,  C.  J.  There  seems  to  be  great  weight  in  the 
first  point:  as  to  the  other,  the  copyhold  estate  passes  by  th6 
surrender ;  not  by  the  will. 

Rule  nisi. 

Skepherdj  Serjt  on  this  day  would  have  shewn  cause,  but 
was  stopped  by  the  Court,  who  expressed  a*  desire  to  hear 
Clayton  in  support  of  the  rule. 

Clayton  would  have  insisted  on  his  first  point,  but  ZCha^^^ 
J.  observed,  that  it  had  been  for  the  first  time  suggested  since 
the  trial.  Mansfield,  C.  J.  We  must  presume  that  the  reason 
why  the  objection,  which  is  a  very  obvious  one,  was  not  made 
at  the  trial,  was,  that  both  parties  well  knew  there  was  such  a 
custom  within  the  manor,  and  that  if  the  objection  had  been 
made,  it  would,  no  doubt,  have  been  answered  by  proving  the 
custom.]  Secondly,  the  power  is  not  well  executed  by  Mary 
in  her  husband's  lifetime,  for  it  was  to  be  executed  by  will'; 
and  until  she  should  survive  him,  she  was  incapable  to  make  a 
will.  Powers  must  be  stricdy  pursued.  Lord  Darlington  v. 
PuUeney,  1  Cawp.  260.  ZMansfieldj  C.  J.  It  is  unnecessary  to 
cite  cases  to  prove  that  a  power  to  appoint  by  deed  cannot  be 
well  executed  by  will,  and  vice  versd,  which  is  all  that  is  estab- 
lished by  that  case.    But  yoiu:  objection  here  is,  that  this 

power 
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power  is  to  be  executed  by  a  will,  and  that  a  feme  covert  cannot 
make  a  will.     But  a  thousand  cases,  in  all  the  Chancery  re- 
ports, arise  on  the  wills  of  femes  covert ;  and  the  Courts  of 
eqmty  have  gone  even  so  far  as  to  say  that  a  woman  who  has  a 
separate  estate  may  make  a  will  without  a  ^  power.]     Clayton 
would  have  cited  Eyre  v.  Longford,  1  P.  Wms.  740.  Srd  res^t 
aind  odier  cases,  but  the  Court 

Discharged  the  rule. 


1812. 

Diuysa 
«.  .. 
Thobcpson. 

C  298  ] 


(IN  THE  EXCHEQUER.CHAMBER.) 


Hammel  v.  Abel. 

f^ASELEE  moved  for  interest  on  the  affirmance  of  the  judg^ 
ment  of  the  Court  below.  The  action  was  assumpsit  on  the 
common  money  counts,  for  the  balance  of  an  account  between 
merchants,  and  there  was  a  count  for  interest  on  that  balance. 
1^  judgment  in  this  case  was  by  default.  He  cited  Marshall 
▼•  Pode,  18  East,  98. 

Rule  absolute. 


Interest  illowod 
on  the  affirm- 
ance of  a  judg- 
ment obtained 
for  the  balance 
of  ai  toerchabt'i 
account,'  and'  ** 
for  interest  on 
that  balance. 


(IN  THE  EXCHEQUER-CHAMBER.) 


MiDDLETON  V.  GiLL. 

Q^SELEE  moved  for  interest  on  the  affirmance  of  a  judg- 
iQeot 
ASfr  opposed  it  on  the  ground  that  the  action  was  brought 
«*  non-payment  of  the  price  of  a  quantity  of  Riga  Rhine  hemp^ 
to  be  paid  for  by  a  bill  of  certain  date,  to  be  accepted  by  the  de- 
fcwlants.  The  plaintiffs  tendered  a  bill  for  acceptance,  which 
"^  defendants  refused  to  accept,  upon  the  ground  that  the 
^ole  quantity  of  hemp  had  not  been  delivered. 

Mansfield,  C.  J.  That  would  have  been  a  defence  on  the 
trial,  if  you  had  proved  it;  but  as  the  judgment  is  for  the 
plaiiitiff  below,  the  fact  must  have  been  otherwise.     If  the  bill 
lud  been  delivered,  it  would  have  borne  interest  from  the  time 
h.  became  payable,  and  we  cannot  permit  a  person  to  take  ad- 
vantage 


April  22. 

Interest  allowed 
upon  the  affirm- 
ance of  a  judg- 
ment for  goods 
sold  and  de- 
livered, which 
were  to  have 
been  paid  for 
by  a  bill,  th« 
bill  not  having 
been  given. 
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1812.       vantage  of  his  own  wrong,  and  after  refiising  to  pay  for  hi^ 
goods,  to  pay  the*  less  when  compelled  by  law,  because  he  has 
^^  been  injurious. 

Gill.  Rule  absolute. 


MroDtKTON 


i    I         ill 


^p"^^^'  GrOLDSMiTH  ».  Levy  and  Another. 

« 

there  is  no  HpHIS  action  had  been  commenced  against  two  partners/ 
liro^eding  One  of  whom  was  resident  at  Surinam^  and  the  plaintiff 

against  two,  of  proceeded  by  summons  and  dishingas  against  the  goods  of  the 
abroad  and  thd  two  defendants,  whereupon  the  defendant  resident  here  ap- 
aoMrfOThhn  P®^^^  ^^^  himself,  but  said  he  had  no  authority  to  appear  for 
bqt  appears  for  his  partner;  and  Best,  Seijt  had  on  a  former  day  obtaihed  a 
thflnTby  prX'  ^^  ^'^^  ^  ^^  aside  the  distringas  and  subsequent  proceedings, 
ecedmg  to  oot-  and  to  restore  the  simi  of  405.  which  had  been  levied,  upon  asi 

lawry  agamst 

bim  who  is  affidavit  that  the  goods  seized  were  the  goods  of  the  defendant 
*^"'^'  who  appeared,  and  that  there  were  no  joint  effects  of  tfie  two 

defendants  in  England. 

Shepherdy  Seijt  opposed  this  rule,  on  account  of  the  incon- 
venience which  would  ensue,  if  there  were  no  way  of  proceed- 
ing against  two  partners,  one  of  whom  was  absent  from  Eng^ 
landf  except  by  proceeding  to  outlawry ;  and  he  laid  die  blame 
of  thi9  on  the  late  statute  51  6.  S.  c.  124. 

Mansfield,  C.  J.  I  do  not  know  how  we  can  help  the  plain-* 
tiff.  The  act  of  parliament  has  made  no  difference  in  the  law 
[  SOOf  ]  ^  ^is  respect.  Any  person  who  foresaw  this  difficulty  would 
never  deal  with  a  trader  here  who  has  a  partner  t^esident  abroad^ 
unless  the  trader  would  agree  that  the  purchaser  may  compel 
an  appearance  of  both  partners  by  distringas  on  the  goods  of  the 
partner  resident  in  England. 

Rule  absolute. 


The 
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The  Kino  v.  Collicott.  j^frUiUL 

'T^HTE  prisoner  was  indicted  on  the  statute  44  Geo.  3.  c.  98.  if^ventmen- 

Ibr  feloniously  forging  and  counterfeiting,  and  procuring  to  terfeit  tump 
be  forged  and  counterfeited  a  certain  mark,  provided  and  used  ^JJjJ*  dlj^*^ 
m  pursuance  of  a  certain  act  of  parliament,  intituled,  <^  an  act  to  i«r  in  othen, 
repeal  the  several  duties  under  the  commissioners  for  managing  ^amp,  aiSi  cut 
the  duties  upon  stamped  vellum,  parchment  and  paper,  in  Great  ^!%^U^ 
Briiaiuy  and  to  grant  new  and  additional  duties  in  lieu  thereof''  utten  the  «- 
therel^  then  and  there  to  defraud  his  majesty  of  the  duties  JII!!"''"^^ 
charged  and  imposed  by  the  said  act,  against  the  form  of  the  cealing  the 
statute.      The  second    count   charged   him   with   feloniously  thTdiaiiaiUar 
uttering  a  certain  paper  with  a  forged  and  counterfeit  mark,  r^rtbcutout 
which  mark  was  forged  and  counterfeited  to  resemble  a  certain  a  forsery  and 
™ark  provided  and  used  in  pursuance  of  that  act,  (setting  out  "^^Jf^CTiyn 
"^©  title,)  the  prisoner,  at  the  time  he  so  uttered  the  paper,  with  the  offcnoe  of 
the  said  forged  mark  thereupon,  well  knowing  the  same  mark  to  h  if  «w»gh  to 
.     'orged  and  counterfeit     There  was  another  count  for  vend-  <*«cribe  itw  i 
^^g  and  selling  a  paper  with  a  forged  mark  knowingly,  and  three  and  used  in 
other  counts  similar  to  the  former,  except  that  they  described  it  J^"^J*^i^^." 
f*  a  stamp.     The  prisoner  was  tried  at  the  Old  Bailey  sessions  ment,  without 
***  ^ebmary  1812.     The  evidence  was,  that  die  prisoner  was  a  tSpn»ioii*or  ^ 
render  of  patent  medicines,  and  sold  certain  boxes  of  Dr.  JebVs  inscription,  or 
P^s,  with  the  counterfeit  label  on  them.     Many  of  these  coiin-  amoaatordut] 
terf^i^  labels  *were  found  in  his  possession,  entire.     They  were  ^^"^  ^^ 
^*  ^^  oblong  form,  coloured  with  red  ink,  similarly  to  tlie  stamps    [  *301  ] 
^^   patent  medicines  issued  by  government,  and  having,  like 
^'n,  at  one  end  the  word  "stamp,"  and  at  the  other  end  the  word 
^  office,**  printed  transversely,  and  on  a  blank  on  the  first-men- 
^^^ed  end,  printed  longitudinally,  the  words  "  value  above  15." 
^^^  on  a  blank  on  the  other  end,  also  printed  longitudinally,  the 
^^^^8   **  not  exceeding  2s.  6d.^"  as  tlie  legal  stamps  also  have ; 
^'^^  having  in  the  centre  a  white  circle,  which  in  the  counterfeit 
^*^^  all  blank,  except  that  it  bore  the  words,  "  Jones^  Bristol^* 
P*** XI ted  thereon;  whereas  in  the  legal  stamp,  that  circular  space 
^'^^«  circumscribed  with  a  red  ring,  and  inscribed  with  another 
^'^^ller  red  ring,  and  in  the  circular  space  between  the  two  rings 
^^X"e   printed  the  words,  "  Duty  three-pence ;"  and  on  the  space 
^*^^^iii  the  inner  red  ring  on  the  legal  stamp  was  impressed  in 
^^tl   i»ik  the  figure  of  a  crown.     When  the  prisoner  used  these 
Vol.  IV.  U  stamps 
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1816.        stamps  he  cut  out  the  circular  space  bearing  the  words  ^^  Jones, 

-^ Bristol,^  and  pasted  on  the  packets  of  medicine  the  two  ends  of 

The  King  ^j^^  j^j^^j  without  the  middle  part,  and  concealed  the  deficiency 
CoLUCOTT.  of  that  part  by  a  waxen  seal  extending  over  it  Stamps  were 
uttered  in  this,  state  by  the  prisoner  affixed  to  the  pills  which  he 
sold.  TTie  jury  foimd  him  guilty.  But  two  objections  were 
made  for  the  prisoner ;  first,  that  the  forged  stamp  was  not  a 
sufficiently  near  resemblance  of  the  genuine  stamp  to  constitute 
forgery ;  secondly,  that  the  indictment  was  deficient  in  this  re-' 
spect,  that  it  ^did  not  set  out  or  describe  what  the  stamp  was  that 
was  forged.  The  case  was  argued  this  day  in  the  Exchequer- 
chamber,  before  ten  Judges,  Lawt^eiice  and  Bayley,  Js.  being  ab- 
sent, by 

Curwood  for  tlie  prisoner.  The  act  directs  the  commissioners, 
[  302  ]  to  use  a  stamp  denoting  the  amount  of  duty  to  be  paid.  The 
words  *'  Duty  three-pence"  are  therefore  an  essential  part  of 
the  stamp.  And  to  make  this  an  offence  against  the  act,  the 
prisoner  must  counterfeit,  at  least,  all  the  essential  parts.  If 
there  had  been  evidence  of  what  the  centre  of  the  stamp  pro- 
duced at  the  trial  had  been,  that  might  have  been  for  the  con- 
sideration of  the  jury,'  whether  there  was  or  was  not  a  sufficient 
resemblance  to  enable  them  to  say  it  was  an  imitation  of  the 
•genuine  stamp.  It  is  not  indeed  necessary  that  the  counterfeit 
should  be  a  perfect  resemblance ;  but  it  is  necessary  it  should 
have  so  much  general  resemblance  as  to  deceive  an  ordinary 
observer.  If  the  difference  be  conspicuous,  it  is  no  forgery,  as 
in  the  case  of  a  Fleet  bank  note,  for  which  no  indictment 
coidd  be  supported,  although  some  parts  of  it  are  so  like  a  ge- 
nuine bank  of  England  note,  that  they  might  deceive  any  one. 
Joneses  case,  2  East.  P.  C.  883.  This  resembles  the  case  of 
coining,  where  under  an  indictment  for  forging  half-a-crown, 
.evidence  of  the  forgery  of  a  three  shilling  bank  token  could  not 
be  received.  Secondly,  the  indictment  ought  to  have  set  out  a 
description  of  the  stamp  forged,  or  a  fac  simile  of  it,  as  is  done 
in  the  case  of  forgery  of  bank  notes.  If  the  indictment  had  set 
out  the  part  omitted,  the  distinction  would  have  been  apparent, 
and  tlieri  there  would  either  have  been  a  variance  upon  the  evi- 
dence, or  the  indictment  would  have  been  certainly  bad  on  the 
face  of  it. 

Gfwm^'for  the  crown.  This  is  the  first  case  on  this  statute, 
therefore  there  were  tio  pr^edents  to  follow :  but  this  is  analo- 
gous to  thecltse  rf  "B^x  v.  iuUer^  1  Bos.  4"  P^*  180.,  where  1 

argued 


The  Kino 
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argued  for  the  prisoner,  that  it  was  necessary  in  an  indictment       1 81 6. 
for  endeavouring  to  seduce  soldiers  from  their  allegiance,  to 
shew  the  means  by  which  the  prisoner  endeavoured  to  seduce 
iliem;  but  the  Court  held  it  unnecessary.     The  statute  41  G.  3.    Collicott. 
r.  39.  was  intended  to  comprehend  the  case  where  a  prisoner      [  303  3 
w-as  intending  to  make  and  utter  an  incomplete  thing  to  be 
finished  by  another,  but  in  this  case  the  thing  is  uttered  as  com- 
plete. 

CufiDoodf  in  reply.  This,  when  it  was  originally  made,  was. 
perfectly  distinguishable  from  the  legal  stamp:  the  prisoner's 
calling  it  a  stamp,  on  offering,  or  vending  it  as  such,  will  not  make 
it  a  sufficient  resemblance ;  for  that  featiire  existed  in  Jones*s 
case,  wlio  called  his  note  a  bank  note,  and  put  it  away  as  such. 
Lord  Elle\borough,  C.  J.  How  can  the  anterior  state  of 
this  thing  mak^  any  difference  ?  If  the  part  of  difference  is  ex- 
tinguished, it  is  the  same  as  if  it  had  never  existed.  Suppose 
a  man  were  to  coin  a  coin  with  the  name  and  head  of  a  foreign 
prince,  and  then  efface  it,  so  that  it  would  look  like  a  defaced 
^lisk  coin,  would  not  that  be  a  forgery?  In  Joneses  case 
there  was  not  the  similitude  to  deceive :  it  did  not,  on  die  face 
rfthe  bill,  purport  to  be  what  he  said  it  was. 

Mansfield,  C.  J.    Joneses  crime  was  that  of  telling  a  false* 
hood. 

Cur.  adv.  vtdi. 
lie  Judges  held  the  offence  of  uttering  a  forged  stamp  was 
^^plete,  by  uttering  thus  much  of  it :  but  there  being  a  ques- 
"On  whether  the  offence  was  properly  laid  in  London^  where  the 
prisoner  was  indicted,  his  house  being  in  Middlesex,  where  he 
h«d  delivered  the  goods  to  his  servant  to  carry  to  an  inn  in 
^^wi,  in  order  to  be  sent  by  a  carrier  to  an  innocent  pur- 
chaser at  Bath  ;  and  there  being  a  difference  of  opinion  among 
the  Judges,  although  a  majority  held  the  offence  complete  in 
London^  no  sentence  having  been  passed,  he  was  tried  again 
opon  another  indictment  for  an  offence  unquestionably  com- 
mitted in  London^  and  convicted. 


U2  (IN 
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(IN  THE  EXCHEQUER-CHAMBER.) 

jifirii^.  The  King  v.  Hammon. 

AlMmlwr*sclerfc  npHE  prisoner  wtis  tried  at  the  Old  Bailey  sessions  in  February 
tjoutsamiVthe  1812,  before  Heath  and  Baylet/f  Js.,  upon  an  indictment 

ledger  to  the      which  charged  that  he,  in  the  dwellinir-house  of  Thomas  Birch 

credit  of  a  ciit-  ^  , "  ,  i_      i 

tomer,  and  tells  and  Abraham  Henry  Chambers^  feloniously  did  steal  two  bank 
this  wm*tJ1ii2  ^^^^  ^^^  ^^  payment  of  50/.  each,  and  of  the  value  of  50/.  each, 
aeooaatsaadoa  the  property  of  T.  Birch  and  A.  H.  Chambers^  the  money  pay- 
obtaiDf  from  the  *hle  upon  the  notcs  being  then  unsatisfied  to  them  the  proprie^ 
customer  his      ^rs,  afi^iinst  tlie  form  of  the  statute.     Upon  the  evidence  the 

check  on  the  ^     '  -©  ,         ,        ,  rrn 

Imnkers,  which  Circumstances  of  the  case  appeared  to  be  these.  Ine  prosecu- 
wLyfUo^'imself  ^^^^  ^^'^^'^  bankers,  and  the  prisoner  was  their  fourth  clerk.  It 
by  bank-notes    was  his  ordinaiT  department  to  keep  and   attend  to  a  book 

fwtun  t\%m  till  •/  x  r 

and  enters  in  Called  tlie  cash  book ;  but  sometimes  when  urged  by  pressure 
the  waste-book    of  business,  or  on  other  particular  occasions,  he  did  pay  away 

a  true  account  i»         i       i  /  r»^i  fi       •  • 

of  the  check,  money  tor  checks  at  the  counter.  The  course  ot  business  in 
^J^'^j^'JjJy  their  bank  with  respect  to  the  keeping  of  their  accounts,  was 
to  **  a  man."  tliis :  whenever  monies  were  paid  out  of  or  into  their  bank,  the 
felonious  taking  ^^^  entry  of  them  was  made  in  a  book  called  the  waste  book, 

of  thenotM  qu  the  debtor  side  of  which  were  kept  two  columns,  in  tlie  one 
litMnthe  till.  ^  .   . 

was  entered  the  description  of  the  person  receiving  tlie  money, 
the  numbers  and  dates  of  the  notes  or  smiis  paid  out  to  him,  and 
the  amount  of  each ;  in  another  column  was  entered  the  descrip- 
tion and  amount  of  the  instrument  or  order  in  satisfaction  of 
which  the  sum  was  so  paid  out,  and  on  the  creditor  side  in  like 
manner  was  entered  the  description  of  the  person  paying  money 
into  the  bank,  and  the  dates,  amount,  and  numbers  of  the  notes 
paid  in.  From  the  waste  book  the  amount  of  the  pajTiient  was 
[  305  ]  transferred  to  a  book  called  the  cash  book,  in  which,  on  the  cre- 
ditor's side,  was  nothing  more  than  one  column,  headed  "  Cash 
.  in  the  top  line,  and  in  each  following  line  the  abbreviation  "  D% 
and  in  another  column  the  sum  of  each  payment.  And  on  the 
debtor  side  of  this  book  was  entered  the  name  of  the  person  pay- 
ing the  money  and  the  sum  paid  in.  Tlie  cash  book  was  cast  up 
every  evening,  and  formed  the  regular  check  against  the  amount 
of  the  money  in  the  till.  From  the  cash  book  the  entries  of  pay- 
ments were  transferred  to  a  book  called  the  ledger,  in  which 
were  kept  distinct  accounts  between  the  bankers  and  each  of 

their 
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tir  customers,  and  a  fourth  book,  called  the  customers'  book,        1812. 
l^^longing  to  each  individual  customer,  contained  a  duplicate  of 
person's  account  in  the  ledger.     All  the  transactions  which 
place  during  the  hours  of  business  in  every  day,  were  in     HAicicoir 
evening  entered  in  the  cash  book,  and  thence  trxmsfi^rred 
the  ledger,  from  whence  the  account  was  at  intervals  trans- 
'Cexnred  into  the  customer's  book.     A  witness,  named  Vale  kept  a 
l>cunking  account  with  the  prosecutors,  and  the  prisoner  had  per- 
suaded him  from  time  to  time  to  give  the  prisoner  accommoda- 
ti<:»xi  bills,  for  payment  of  which  tlie  prisoner  provided  by  pre- 
tended payments  made  to  Birch  and  Chambers^  to  tlie  account  of 
V^aJe*     On  the  19th  of  December  1811  the  prisoner  called  on 
Vaie  and  delivered  to  him  his  customer's  book,  wherein  he  said 
^  •  had  lately  made  up   VaWs  account  to  that  time,  and  had 
therein  given  Vale  credit  for  a  sum  of  200/.,  which  the  prisoner 
said  he  had  lately  paid  in  to  Vale*s  account;  the  book  did  in 
f^ct,  contain  the  entry  of  200/.  to  the  credit  of  Val^s  account,  in 
™e   prisoner's  hand-writing ;  and  upon  the  credit  of  this  sum 
^^ie  gave  him  a  bill  for  200/.  at  two  months  date,  on  a  stamp 
''■^Wcli  the  prisoner  produced  :  on  the  10th  oi  January  1812  the 
P^'^^oner  called  on  him  again,  and  brought  him  back  that  bill^ 
^^yixig  he  did  not  then  want  it,  but  requested  to  have  in  lieu 
"^^J'^of  a  check  drawn  by  Vale  on  Birch  and  Chambers^  in  fyr     [  S06  ] 
^^Ur  ctplomer  or  bearer,  for  100/.,  and  a  bill  for  100/.,  both  of 
^«iich  the  witness  accordingly  gave  him,  and  received  back  and 
'^'^xxi^^liiitely  destroyed  the  bill  for  200/.     The  prisoner  had  been 
^^^  assiduous  in  assisting  the  clerk  whose  department  it  was 
t^ass  the  ledger,  in  performing  that  service  for  him,  pardcu- 
7^*y  in  that  volume  in  which  Valets  account  was  kept,  and  in 
^*  ledger,  under  the  date  of  19th  December j  appeared  in  the 


nei^s  hand-writing  an  entry  of  200/.  to  the  credit  of  Val^s 
^^oiint,  correspondent  with  that  which  he  had  entered  in  the 
^^mer's  book,  but  no  corresponding  entry  to  that  aam  ap- 

either  in  the  cash  book  or  the  waste  book,  nor  had  Vale 

^.        ^ct  paid  in  any  such  sum.     On  the  10th  of  January  1812, 

^^   ^^  J^risoner  taking  advantage  of  a  press  of  business  which  de- 

^^  *>^d  some  of  the  clerks  whose  ordinary  business  it  was  to  pay 

^^    ^^   veceive  money  at  the  counter,  stationed  himself  at  the  coun- 

'^  r  a  short  time,  during  which  he  made  four  entries  in  the 

of  the  waste  book  which  contained  the  entries  of  monies 

z  the  second  of  them  was  in  the  column  denoting  the  de« 

X^'tion  of  persons  paying,  and  notes  received ;  ^*  Man  50/.  No. 

15451. 
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ISlSii        154!i5L  and  501.  No.  10790—100/.;*'  and  opposite  to  it,  m  the 
other  column,  containing  the  description  of  the  instrument  upon 
which  k  was  paid,  <^  100/.  Jjohn  Vale,*  which  was  imderstood 
to  mean,  that  on  that  day  a  man  had  brought  a  check  of  John 
Vale^Sf  and  that  it  was  paid  to  him  by.  those  two  bank  notes  of 
50/.  each.     The  two  notes  in  question  had  been  paid  into  the 
house  in  the  course  of  the  same  day,  and  were  proved  to  ha^e 
afterwards  been  in  the  possession  of  the  prisoner;  so  that  it  ap- 
peared that  he  had  taken  them  out  of  the  drawer  and  put  them 
into  his  pocket,  in  payment  of  the  real  check  for  200/.  so  given 
him  on  that  day  by  Fale^  and  which  check  was  found,  together 
with  the  other  checks  which  the  house  had  that  day  paid.    Upon 
the  11th  of  January  1812  there  was  an  apparent  balance  upon 
the  account  of  Vale  in  his  favour,  although  in  reality  when  the 
amount  of  the  several  fictitious  sums  for  which  credit  had  thus 
been  given  him  in  repeated  instances,  was  deducted,  he  was 
debtor  to  thel)ankers  in  several  hundred  pounds.     For  the  pri- 
soner, it  was  objected,  that  as  these  notes  had  been  paid  by  the 
prisoner  in  the  usual  course  of  business  in  discharge  of  a  real 
instrument,  drawn  by  a  customer  who  had  a  right  to  draw  it  on 
his  bankers,  and  which  they  were  compellable  to  pay,  if  he  had 
a  balance. there,  the  notes  were  properly  and  legally  paid  away; 
and  although  there  was  gross  fraud,  there  was  no  felony.     For 
the  prosecutors  it  was  insisted,  that  as  the  prisoner  had  obtained 
possession  of  the  check  by  fr-aud,  and  liad  fraudulently  entered 
the  fictitious  credits,  witliout  which  the  check  would  never  have 
been  drawn,  or,  if  drawn,  never  could  have  been  honored,  this 
amounted  to  a  felony.     The  Court  reserved  the  point,  as  being 
a  new  case,  for  the  consideration  of  the  twelve  Judges;  and  the 
jury  found  the  prisoner  guilty,  also  finding  the  facts,  that  the 
,  prisoner  paid  himself  the  money,  and  that  at  the  time  he  made 
the  false  entries  in  the  ledger  and  customer's  book,  he  did  it 
firaudulently,  with  design  to  enable  himself  to  get  the  money  of 
Birch  and  Chambers :  they  also  would  have  added  as  a  fact,  that 
AS  the  prisoner  had  the  check  for  100/.,  he  had  a  right  to  pay 
himself  the  money ;  but  the  Court  told  them  that  was  a  question 
jof  law,  of  which  the  prisoner  would  have  the  benefit. 

The  case  was  argued  on  this  day  before  ten  Judges,  Lanh 
rence^  J.,  who  was  indisposed,  and  Bayley,  J.  (being  absent)  by 
.   F.  La^»es  for  the  prisoner.     Admitting  the  reprcsentati(»i  of 

I  SOS  ]     the.pcisoner  to  Vale,  that  he  had  paid  200/.  to  his  credit,  (on  the, 
&itb  of  which  he  obtajin^  this  checks)  t^  b^  fiilse,  it  anKHintS: 

only 
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only  to  this,  that  he  obtained  from  Vale  upon  false  pretences  a       1812. 

check  for  100/. :  but  the  fraud  was  on  Vale,  not  on  Birch  and       ' 

Chambers.    If  the  transaction  had  stopped  short  with  the  fie-      •     ^^° 

txtious  entries  in  the  bankers'  books,  it  would  have  created  no     .Hammox. 

fraud,  it  would  not  have  been  an  indictable  offence.     In  conse^ 

quence  of  those  entpies  a  genuine  check  is  drawn  bond  Jide  by 

Vak  upon  the  credit  of  the  then  existing  balance,  which  he  had 

a  right  to  draw,  and  these  notes  are  paid  in  satisfaction  of  that 

check.    The  consequence  is,  that  Vale  has  overdrawn  his  ao- 

coan^  and  a  debt  is  created  from  Vale  to  Birch  and  Chambers^ 

fi>r  which  they  may  bring  an  action  against  Vale  for  money  lent 

or  paid.    The  bankers  adopt  the  transaction,  and  enter  it  in 

their  other  books.     Although  it  was  not  the  ordinary  business 

of  the  prisoner  to  pay  checks  presented  for  payment,  yet  he 

sometimes  did  perform  that  office  on  particular  occasions.    Taken 

there&re,    as   between    the   prisoner  and   the    bankers,   this 

•vas  merely    an    application   made   by  him  of  their  property 

ui  the  usual  course  of  business,  and  was  not  a  taking  invito 

^iteyj  contra.     All  the  contrivance  which  is  practised,  is 

^  practised  for  the  purpose  of  getting  the  money  out  of  the 

«*wer,  but  for  the  purpose  of  concealing  tlie  taking.     The 

°^k  is  drawn  by  the  prisoner  for  his  own  purpose,  and  is,  so 

^  as  he  is  concerned,  his  own  making. 

Wd  Ellenborough,  C.  J.  Whether  a  man  opens  the 
"'awer  at  once  and  takes  the  money  out,  or  whether  he  uses  a 
^^iiity  of  contrivance  in  order  to  conceal  the  act,  it  is  all  the 
"'^  Vale  was  either  very  imprudent  or  very  fraudulent,  to 
■^  another  man  keep  cash  in.  his  account,  and  to  have  what  may 
*^  called  a  rider  on  his  own  account.  This  is  Jraudulenta  con-  [  309  ] 
^'^^^^io  cUiena  rei  invito  domino,  every  part  of  the  definition  is 
''^isfied :  the  entry  the  prisoner  relies  on  as  making  it  the  act  of 
Chouse,  is  his  own  act.  It  is  only  a  foolish  shuffle  to  escape 
^'^l^ction :  he  gains  nothing  but  time  by  it :  he  takes  it  out  with 
^  right  hand,  and  pays  it  to  the  left. 

Mansfield,  C.  J.     He  steals  two  notes  out  of  the  drawck', 
ttd  uses  this  foolbh  contrivance  afterwards  to  cover  it 

Le  Blanci  J.     It  was  left  to  the  jury,  and  they  have  found 
the&ct 

Wood,  B.    Hammon  had  money,  and  as  is  frequent  aaK)ng 
jMBlieiy  dfrkfiy  requested  Ko/^s. permission  to  put  it  into  the 

^ank 
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1812.       bank  to  Val^s  account,  and  to  draw  it  out  by  checks  drawn  by 
VaU. 

Cur.  ado.  vult. 


The  King 

r- 
^^^^^"'W.        The  Judges  held  that  the  prisoner  was  properly  convicted. 


^^^^-  Rex  v.  Edwards. 

i^  after  in^N  fTHHE  prisoner  was  indicted  for  maliciously  shooting  at  Lewis 
ment,  the  jury  Boberts  with  intent  to  kill  him.      Upon  his  trial  before 

cfid^'  ^vtn,  ^^^9  B.,  at  the  Lent  assizes,  1812,  for  the  county  of  Monmouth^ 
on  a  capital  of-  after  the  prisoner  had  been  indicted  and  arraigned,  and  the  jury 
the  jurymen  be-  charged,  and  while  the  prosecutor  was  giving  his  evidence,  one 
b?""^ ^^^h^w  '^^^^  jurymen  fell  down  in  a  fit,  and  a  medical  man  who  •  ex- 
neisy  of  pro-  amined  him,  stated  upon  oath,  that  it  would  be  improper  for 
diciL'tbe*CwKt  ^^  ^  proceed  with  his  duty  as  a  juryman  on  that  day,  where- 
of oyer  and  tcr-  upon  Wood^  B.  discharged  that  jury,  and  directed  a  new  jury  to 

miner  may  dia-  «  •  .  •  r  xi_  i  i_  •      j 

charge  the  ju-    ^  swom,  Consisting  of  the  same  eleven  persons  who  remained 
r3%and  chargje  Qf  ^g  former  jury,  and  another.     Clifford ^  for  the  prisoner,  upon 
the  prisoner,      a  supposition  that  the  juryman  would  soon  be  in  a  state  to  re- 
jft^  cooTict      xxoHj  had  consented  that  another  should  be  swom  in  his  room. 
But  temhU     but  learning  his  inability  to  attend,  he  retracted  that  consent^ 
crshall  be  again  ^^'^  objected  that  a  jury  having  been  once  swom  and  charged  in 
chaU^  **"•        a  criminal  case,  they  could  not  be  discharged  without  giving  a 
liachoftheele*  verdict,  nor  another  jury  swom,  but  Wood^  B.  overruled  that 
i^^mer  ju-   objection.     Clifford  then  challenged  the  eleven,  but  the  learned 
[  *S10  ]    Judge  overruled  that  objection  also  at  first;    but  afterwards, 
Clifford  having  left  the  Court,  Wood^  B.  asked  the  prisoner,  as 
each  juryman  came  to  the  book  to  be  swom,  whether  he  had 
any  cause  of  challenge  to  him,  the  prisoner's  answer  was  that  he 
liked  them  all  very  well.     This  point  was  now  argued  before  all 
the  Judges  of  England  except  Mansfield,  C.  J.,  who  was  absent 
at  Guildhall  at  the  sittings,  and  iMwence,  J.,  who  was  indis-* 
posed.      [Lord  Ellehbarotighy  C.  J.  observed  that,  supposing 
that  the  refusal  to  allow  Clifford  his  challenge  were  objection-^ 
able,  yet  it  was  now  become  immaterial,  inasmuch  as  the  pri- 
jsoner  had  the  advantage  of  the  point,  in  being  permitted  to 
challenge  the  eleven,  contrary  to  the  first  opinion  of  the  learned 
Baron.] 

Clifford,  for  the  prisoner.     The  only  point  then  is,  that  a 
judge  having  charged  a  jury  in  a  ^rimin^  case,  cannot  discharge 

that 


«• 


« 

IN  THE   FiFTT-SECOND   YeAR   OF   GEOROE  IIL  310 

^hat  iuryy  and  try  the  prisoner  again  on  the  same  indictment       1812. 
before  another  jury.     All  the  authorities  on  this  point  are  col- 
lected in  KinlocVs  case,  Post.  22. ;  and  although  the  opinion  of 
Lord  HaU^  cited  ibid.  SO.,  is  against  the  prisoner,  yet  the  better    Edwabm. 
opinion  is  tbe  other  way.     1  Inst.  227.  b.     ^^  A  jury  sworn  and      [  ^H  ] 
charged  in  case  of  life  or  member,  cannot  be  discharged  by  the 
Court  or  any  other,  but  they  ought  to  give  a  verdict."     3  Lui. 
1  lO.    **  If  any  person  be  indicted  of  treason,  or  of  felony,  or 
larceny,  and  plead  not  guilty,  and  thereupon  a  jury  is  returned' 
and  sworn,  their  verdict  must  be  heard,  and  they  cannot  be  dis- 
chaiged."     Rex  v.  Jeffs^  2  Str.  984.  S.  C.    Foster,  24.     It  was 
refused  to  withdraw  a  juror  on  an  indictment  for  barratry,  be- 
cause the  punishment  is  infamous.     Palm.  411.    Jeffrys  v.  Tif^ 
daii,  21  VifL  SSS.pl,  S.     ^^In  capital  cases  a  juror  cannot  be 
withdrawn,   though    all   parties  consent  to  it."     Ibid.  pL  4. 
4  HL  Com.  360.     ^^  When  the  evidence  on  both  sides  is  closed^ 
and  indeed  when  any  evidence  hath  been  given,  the  jury  cannot 
be  discharged  (unless  in  cases  of  evident  necessity,)  till  they 
have  given  in  their  verdict"     Hawk.  P.  C.  book  2.  c.  47.  5.  1. 
'*  It  seems  to  have  been  antiently  an  uncontroverted  rule,  and 
i^ath  been  allowed  even  by  those  of  a  contrary  opinion  to  be 
^e  general  tradition  of  the  law,  that  a  jury  sworn  and  charged 
iQ   a  capital  case,  cannot  be  discharged  without  the  prisoner's 
consent,  till  they  have  given  a  verdict"     [hord' EllenborougA^ 
^*  J*     The  rule  in  Blackstone  admits  the  exception  in  case  of 
necessity,  wiiich  comprehends  the  present  case.     The  case  of 
^^  adjournment  at  the  Old  Jiailaj  upon  the  trials  for  high  trea- 
*^**    is  well  remembered.     The  Court  takes   notice  that  the 
^'^ngth  of  man  is  not  sufficient  to  go  through  such  continued 
^^^^Ur  without  meat  and  sleep,  and  that  is  one  of  the  cases  of 
"^^^essity.     In  the  case  of  Hardy  it  was  done  by  consent,  but  in 
ui^  '^  -  ciStoney  and  all  the  others  after  the  first,  it  was  done 


^  the  Court  proprio  marte ;  and  very  wisely  too :   the  learned 

**^8e  who  then  presided,  said,  he  would  not  permit  it  to  rfest 

^^   ^o  weak  a  ground  as  consent]     The  argument  is  not  that 

^  Court  cannot  adjourn  and  proceed  the  next  day  with  the 

^^^*^e  jury.     In  2  Hale  P.  C.  294.  it  is  said  that  "nothing  is      [  312  ] 

^'^^re  ordinary,  than  after  ^  jury  sworn  and  charged  with  a  pri- 

^^^er,  and  evidence  given,  that  the  Court  may  discharge  the 

)^^  of  the  prisoner,  and  remit  him  to  the  gaol  for  ftirther  evi- 

^^nce :"  but  Foster  says,  p.  30.  "  It  is  not  now  a  question,  nor, 

I  hope,  will  it  ever  be  a  question  again^  whether,  in  a  capital 

case, 


; 
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iai2>  OMfif  tihe  Court  may)  in  their  discretion,  dischiuqge  a  jury  after 
mdenoe  given  and  condluded  on  the  part  of  the  crow%  merely 
for  want  of  sufficient  evidence  to  convict ;  and  in  order  to  bring 

£»iKApoa  the  prisoner  to  a  second  trial  when  the  crown  may  be  better 
prepared.  This  was  done  in  the  case  of  Whitebread  and  Fen* 
wiekf  and  it  certainly  was  a  most  unjustifiable. proceedings  but  I 
hope  it  will  never  be  drawn  into  example."  But  the  cpiestioii 
tbei^  was,  whether  in  a  capital  case,  where  the  prisoner  may 
make  his  fiiU  defence  by  counsel,  the  Court  may  not  discharge 
the  jury  up<»i  the  motion  of  the  defendant's  counsel,  and  at  hia 
own  request,  and  with  the  consent  of  the  Attorney-General,  be* 
fare  evidence  given^  in  order  to  let  the  prisoner  into  a  defencci 
which,  in  the  opinion  of  the  Court,  he  could  not  otherwise  have 
been  let  into.  In  that  case  that  learned  Judge,  with  good  sense, 
confined  himself  to  the  very  case  in  argument,  "  to  prevent  in- 
justice, and  before  evidence  given."  The  whole  result  of  the 
case  is,  what  Foster j  J.  held,  that  a  jury  could  not  be  discharged 
except  where  it  was  for  the  advantage  of  tlie  prisoner.  But  it 
cannot  be  said  that  when  a  juryman  falls  sick  and  another  is  put 
to  supply  his  place,  that  is  for  the  benefit  of  the  prisoner.  Acha 
Dei  nemini  nocet^  the  sudden  illness  is  a  god-send,  of  which  the 
prisoner  ought  to  have  the  benefit.  Tliis  twelfth  juryman,  if  he 
had  not  been  discharged,  must  have  consented  to  the  verdict  be- 
fore it  could  have  been  given :  it  is  possible  that  his  superiority 
of  reason  might  have  convinced  the  other  eleven  of  the  prison- 
er's innocence.     If  while  the  jury  were  considering  their  ver- 

[  SIS  j  diet,  one  of  them  had  died,  could  the  Judge  have  tried  that 
case  again  ?  In  that  case,  as  in  this,  the  commission  would  be  at 
an  end ;  and  there  is  no  mischief  ensues  to  tlie  conmiunity ;  the 
prisoner  might  be  again  indicted ;  he  could  not  plead  aulrefoiis 
acquit  J  nor  autrefoits  convict. 

The  Courtj  stopping  JV,  E.  Taunton^  who  was  to  have  argued 
for  the  crown,  said,  that  it  had  been  decided  in  so  many  cases, 
thitt  it  was  now  the  settled  law  of  the  country,  and  gave  judg- 
ment against  the  prisoner  (a). 

(a)  See  Ann  Scalberi*s  case,  Leachf  706. 


Doe 


IN  THE   I^AFTY-SIKCONI)   Y]QAR  O?   QEORGE   IIL  ^ 


X>jo^  OR  the  Demise  of  Tooley  and  Wife,  v^  GKjnnis£1..       4*11^17. 

npMilS  was  an  ejectment  tried  at  the  Lent  assizer  181%  for  tbie^  Pf^'m  to  t«Q 

county  of  Lincobiy  for  the  recovery  of  certam  lands  in  Ikdr.  dTvld^  between 
^o'teuck  in  that  county,  when  a  verdict  was  taken  by  consent*  for  '^*"»  f*^  ^^^^ 

«L         !•.«.       1.  1  .•  /•!      A^  1      i*  M       ''       natural  livc«, 

uie  piaintin,  subject  to  the  opinion  of  tlie  Court  on  the  foUow^n^  and  after  their 

CAJXM^  decease,  to  such 

^*^*  child  and  chiU 

jRichard  Gwmiss  being  seised  in  fee  of  the  premises  in  quesr,  drenoCjthetvo, 
tion,  by  his  will  dated  the  ISth  oi  January  1767,  and  duly  exe-  lawfully  begot- 
ciited  and  attested,  devised  as  follows.     "  First,  I  give  to  my  lov-  *f"»  ■*''^  ^^ 
in^  son  Bichard  GunntsSyond  unto  my  son  George  Gunnissy  all  and  in  failure 
thcMse  my  lands  and  tenements  lying  in  BiUterwick  in  the  said  counr  i„J|^to  g„<.|, 
ty   oiLincdnj  (being  the  premises  in  question,)  jointly  to  be  di-  child  of  fr.c, 
vided  between  them;  for  and  during  the  term  of  their  lu^ural  liveS),  child  of'^e  of 
sabiect  to  such  incumbrances  as  follows :  My  will  and  desire  isi,  ^®  ^^^.'''''"Jf 

.  ,  ,  "^  at  the  time  of 

thsLl:  the  said  Bichard  Gunniss  and  George  Gunnisi  shall  pay,  or  the  devise,  and 
c&mjLse  to  be  paid  out  of  the  said  estate  unto  my  daughter  batt  t^tor^.^^ig 
Cl^xyUm^  widow,  the  sum*  of  3/.  a  year,  share  and  share  alike,  to  ^^ne  creates 
be    paid  quarterly,  the  first  payment  to  commence  from  the  day  life  in  the  two, 
of  j3Qy  death ;  and  in  failure  of  any  such  payment  or  payments^  ""  th '^^h*!?* 
my   said  daughter  Isatt  Clayton  shall  have  full  power  to  entec  andtheremain- 
upon  any  part  of  the  said  estate  above-mentioned,  for  payment  J^e  heTr^^!!!  Uw 
th.^ieof;  and  if  either  the  said  Richard  Gunniss  or  George  Gun-  of  the  testator 
nts9  shall  die,  to  go  to  the  longer  liver  of  them,  and  after  their    ^  ^  014,  i 
decease,  to  such  child  or  children  of  the  said  Bichard  Gunniss 
*^<i  George  Gunniss^  of  their  bodies  lawfully  begotten,  share  and 
^'^^^  alike ;  and  in  failure  of  such  issue,  to  go  to  such  child  or 
colldf  en  of  my  son  William  Clayton^  deceased,  to  be  equally  di* 
^dcd  between  them.     The  testator  also  gives  unto  his  grandsoii 
-'^^iard  GunnisSy  (who  is  the  testator's  heir  at  law,)  the  sum  of 
*>   to  be  paid  by  his  executors  Within  six  months  after  his  de- 
^^^^,     The  testator  had  two  wives.     The  said  Bichard  Gunniss^ 
^^  grandson,  is  a  descendant  of  the  first  venter,  and  the  said 
f^^hard  Gunniss  and  George  Gunniss^  the  devisees,  were  the 
^^Ue  of  the  second  venter.     The  testator  died  soon  after  making 
^  will.     Bichard  Gunniss^  one  of  the  devisees  named  in  the 
^^U,    manied  Elizabeth  Oldham^  by  which  marriage  there  was 
^sue  an  only  child,  Sarah,  who  was  living  when  the  testator 
^^*^^e  his  said  will,  and  at  the  time  of  the  testator's  decease, 
^l^e  sdd  Sarah  married  John  fVaddingtonj  and  by  that  marriage 
^^   onjs  daughter  nmned  Hannah,  who  married  John  Tooley, 

which 
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1812«  which  said  Jckn  Tooiey  and  Hannah  are  the  lessors  of  the  plain- 
tiff. George  Gunmss^  the  other  and  surviving  devisee,  died  with- 
out issue*  Bichard  Gunniss^  the  defendant,  who  is  heir  ^  law  oi 
the  testator,  rented  the  premises  of  the  said  Bichard  Gunniss  and 
George  Gunnissj  the  devisees,  during  their  lives,  and  the  life  of 
the  said  George  Gunniss  tlie  survivor,  who  died  about  12  years 
ago^  and  the  defendant  hath  continued  in  possession  thereof 
^ver  since.  If  the  lessors  of  the  plaintiff  were  entitled  to  re- 
[  315  ]  cover  the  premises  in  question,  the  verdict  was  to  stand:  if  they 
were  not  so  entitled,  a  verdict  was  to  be  entered  for  the  de- 
fendant 

Lens,  Seijt  for  the  plaintiff,  contended  that  there  was  an  es- 
tate tml  by  implication  created  by  this  devise  either  in  Richard 
and  George  Gunniss,  the  first  devisees,  or  in  Sarah  the  child  of 
Bidiard^  Haydon  v.  Wiltshere,  S  T.  IL  372.  A  bond  was  con- 
ditioned that  the  defendant's  father  should  yearly  during  the 
joint  lives  of  himself-  and  any  of  the  issue  of  the  body  of  his 
daughter  begotten  by  t)ie  testator,  pay  the  interest  of  500^  and 
that  his  executors  should  upon  his  decease  (any  of  the  issue  of 
the  body  of  his  daughter  being  living  at  the  time  of  his  decease) 
pay  to  the  testator  the  sum  of  500/. :  the  word  issue  was  held  to 
be  satisfied  by  a  grandson  being  then  living.  1  Easi^  2£9. 
Doe  ex  dem.  Cock  v.  Cooper  comes  nearer  to  the  present  case  than 
any  other.  iHealh,  J.  In  that  case  there  was  no  child.  This 
is  IVUd^s  case,  6  Co,  167.  If  there  be  no  issue  at  the  time,  it  is 
an  estate  tail  in  the  first  taker.  In  this  case  there  was  a  child^ 
How  can  it  be  distinguished  from  WiUFs  case  ?J 

VaughaUj  Serjt.,  who  was  to  have  argued  on  the  other  side^ 
referred  to  Doe,  dem.  Combcrbach,  v.  Perryny  3  71 A  484.,  and 
Hajf  V.  Earl  of  Coventry^  3  T.  E.  87.  as  having  decided  this 
case.  Dunnj  on  demise  of  Briddon^  v.  Page^  cited  in  S  71  JR. 
87.,  and  Goodright^  on  demise  of  Docking,  v.  Dunham^  I^oug. 
264.,  Lord  Mansfield* s  judgment  there,  were  also  in  point. 

Postea  to  the  defendant* 


IN  THE  Fifty-second  Yeab  of  GEORGE  III^  Sl^ 

1812. 

t 

Wyndh AM  V.  Way.  a^u  rt, 

^HIS  was  im  action  of  trespass  for  cutting,  topping,  and  Byair^ficcj^ 
lopping  certain  Ji^ple-trees  of  the  plaintiff's  standing  upon  ^^  ^^^^ 
catain  land,   called   Leotiard-Farm.     Upon   the  trial  of  the  coppice,  wood- 
cause  at  the  Exeter  summer  assizes  1811,  before  Graham^  B^  kiod  or  growth 
4e  case  was,  that  the  plaintiff  had  by  lease  demised  to  Voysey^  tr«w  are  not  ^ 


Idonard'Farmy  with  the  exception  of  "  all  trees,  woods,  coppice,  excepted. 

Annner 
nee  youni, 

«w  quarries,  opened  or  otherwise,  and  also  all  royalties,**  for  frwi*  trees  oa 


wood-grounds,  of  what  kind  or  growth  soever,  and  all  mines  rabeTyoSnr  *** 


iterm  which  expired  at  Lady-day  1811.     The  defendant  be-  land,  for  filling 
ttme  entitled  to  the  remainder  of  the  term,  by  marrying  a  ^^JJjJj^*^ 
voDttQ  named  Vqy$etfy  in  whom  it  had  vested.     The  premises  entitled  to  sell 
Wffe  in  Devonshire^  where  almost  every  farm  consists  in  greater  j^^  j 
»les8  part  of  orchards,  and  where  it  is  usual  for  the  farmers     otherwise  of 
to  be  their  own  nurserymen,  and  to  raise  trees  for  the  purpose  by  trade.    Per 
rfUeping  up  the  orchards.     The  trees  in  question  were  young  ^^^*  •'• 
itondard  apple-trees,  which  had  been  planted  during  the  term 
Bi  t  nursery,    parcels   of  tlie   farm.     Some   trees  had  been 
occisionaily  removed  out  from  thence,  to  fill  up  vacancies  in 
d)e  orchards,  and  some  the  defendant  had  sold,  without  ques- 
twn  made,  [which  PeU,  Serjt.,  in  moving  for  a  new  trial,  con- 
tended he  had  a  right  to  do.     Heathy  J.  Not  unless  the  tenant 
were  a  nurseryman,  and  made  it  his  trade.]     The  trees  which 
itmained  were  intended  to  stand  as  an  orchard,  and  not  to  be 
ranoved  any  more ;  it  was  a  necessary  thing  to  head  tliem,  and 
wag  done  by  way    of  improvement  by  the   outgoing  tenant, 
whether  before  or  after  the  expiration  of  his  term,  it  did  not 
Jjppear,  under  an  agreement  between  him  and  Seaman^  a  new 
ienant,  who  entered  at  Lady-day  1811,  but  whether  he  had  any 
ieose^  or  whether  it  contained  an  exception  similarly  worded,  it 
did  not  appear.     The  trees  were  of  such  a  growth,  that  they      [  317  ] 
roiild  have  borne  fruit  in  that  year,  if  they  had  not  been  headed 
iown.     The  plaintiff  contended  that  he  was  entitled  to  support 
respofis,  being  in  possession  of  tliese  trees  under  the  exception 
D  the  lease.     The  defendant  contended,  that  the  exception  did 
ot  extend  to  nursery  trees,  but  only  to  timber :  that,  as  a 
nrseryman,  he  the  defendant  had  a  right  to  cut,  sell,  or  remove 
le  trees ;  and  secondly,  that  these  trees  were  in  the  possession 
r  Seaman^  not  of  tlie  plaintiff,   at  the  time  of  the  supposed 
S  trespass. 


MV 
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[  318  ] 


trespass.  Graham^  B.  held,  that  these,  being  trees  of  nine  or 
ten  years'  growth,  and  intended  to  remain  for  the  benefit  of  the 
farm,  were  excepted  trees :  the  learned  Baron  left  the  case 
generally  to  the  jury,  who  fomid  20;.  damages  for  the  plaintiff. 
Upon  his  report  it  appeared  that  he  had  been  furnished  with  an 
absCr^t  of  th^  first  count,  which  represented  it  to  be  for  cutting 
iEuid  carrying  away. 

PeUj  Serjt,  in  Michaelmas  term  1811,  obtained  a  rule  fiisi 
to  set  aside  the  verdict,  and  have  a  new  trial ;  [when  Heathy  J. 
bbserved,  that  if  there  were  a  similar  exception  in  Seaman^ 
lease,  the  defelidant  had  no  right  to  cut  the  trees.] 

ZjdJtJSj  Serjt  in  this  term  shewed  cause.  These  "Were  **  trees'* 
within  the  literal  meaning  of  the  word :  they  were  also  trees 
within  the  spirit  of  the  reservation,  espedally  when  conisidered 
with  relation  to  the  custom  of  the  cotmty  of  Devon^  in  which 
firuit-trees  form  so  important  and  esstotial  a  part  of  the  property 
and  profits  of  every  farmer,  that  it  is  necessary  that  the  leas6 
should  be  construed  in  the  mode  most  favourable  for  the  pro^ 
tection  of  such  property  against  injury.  It  will  not  be  contend- 
ed that  the  words  of  the  reservation  must  be  restricted  to  timber. 
These  trees  wfere  now  of  nine  or  ten  years'  growth,  and  the 
former  tenant  had  never  lopped  them.  It  was  at  first  attempted 
to  shew  that  they  were  niursery  trees,  intended  to  be  trans^ 
planted,  but  that  pretence  was  disproved. 

Pell,  contra,  was  stopped  by  the  Court 

MANsriELD,  C.  J.  TTie  plaintiff  contends  that,  from  which, 
if  he  be  correct  in  his  argmnent,  it  will  necessarily  follow,  thai 
the  landlord  might  have  entered  and  taken  away  these  trees, 
and  the  fruit  of  them ;  and  that  the  tenant  would  have  had  nt 
right  to  take  from  them  a  single  apple.  [Lens  agreed  to  this 
•  consequence.]  The  manner  in  which  the  words  occur  shews 
that  they  were  meant  to  apply  to  something  of  a  different  nature 
from  these  firuit  trees.  The  exception  means  trees  useful  foi 
their  wood.  It  seems  to  me  as  if  this  action  had  been  brought 
to  recover  for  a  supposed  mismanagement  of  these  trees ;  but  ii 
seems  that  you  have  brought  the  wrong  form  of  action;  fbr  it?! 
impossible  to  suppose  that  in  Devonshire,  when  an  apple-&nr 
is  let,  the  apple-trees  are  excepted. 

Heath,  J.  It  never  could  be  the  meaning  of  this  deed,  an^ 
if  it  was  so  put  to  a  jury,  they  never  could  have  understood  it 

Chambre,  J.  A  tenant  coidd  not  prune  an  apple-tree  ai 
cording  to  this  construction.     It  seems  as  if  the  learned  Baroi 

6  hac 
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had  been  misled  by  a  wrong  abstradt  of  the  pleacling's,  Tdr  tli'^        1812. 
abstract  is  for  cutting  and  carrying  away,  but  there  is  h6t  k 
word  in  the  declaration  about  carrying  away  (a). 

Rule  absolute  for  a  new  trial.  Way. 

(a)  The  plants  could  not  have  been  included  in  tfie  exception  in  the  first 
lease,  because  they  were  not  in  being  at  the  time  of  the  demise,  but  planted 
darb^  the  term;  and  every  exception  must  be  of  a  parcel  of  the  then  existing 
estate.    Co,  Litu  47.  a.  143.  a.    But  that  *^  apple-ti-ees  and  fruit-trees  pass 
not  under  the  general  name  of  trees."  See  Hardr.  809.  p^r  Turner^  B.    "  So, 
if  a  man  grants  all  his  woods  and  trees,  apple-trees  will  not  pass.    Hob,  304.      [  ^1^  J 
So,  if  a  man  grants  all  his  trees,  fruit-trees  will  not  pass,  but  by  a  grant  of  all 
trees  except  apple-trees,  he  shall  have  all  other  kinds  of  fruit-trees,  as  pear- 
trees  and  cherry-trees,"  &c.    Lord  Zouch  v.  Moorgf  2  Ro.  Rep.  S80.    So  14 
H.  8.  8.  A.  p/.  1.  per  Brudnei,  J.    **  If  I  grant  a  manor,  except  the  wood  and 
underwood,  all  the  trees,  great  and  small,  are  excepted,  which  are  known  by 
^  name  of  wood;  but  apple-trees  and  other  such  like  are  not  excepted, 
because  that  they  are  not  comprehended  under  such  name  of  wood;  for  if  I 
>^  you  my  trees  in  the  manor  of  DaJty  you  shall  not  have  my  apple-trees." 
God6,  398.    Whitt&n  and  Weston^^  case.    Crawley^  Seijt.  cited  and  admitted 
*bi«,  but  argued  that  if  the  grant  were  of  all  trees  cujusctmque  genera^  natune^ 
^^finij^  out  gualitatijt  then  they  would  pass."    The  exception  in  the  Princi- 
pe case  is  rather  of  all  wood  cujuicunque^  &c.  than  of  all  trees  cujtucunquef  &c. 


CaLLARD   V.    PaTERSON.  '  jiprUiS. 

1^  this  case  a  verdict  havine  been  found  for  the  plaintiff  for  Whether  jodgw 
«       »       1        1  .111.  1  •  J     mentforasam 

^00/.,  the  damages  in  the  declaration,  subject  to  an  award,  of  money 
*^  award  when  made  directed  payment  of  20/.  75.  on  the  22d  J^J^'tS^^"^ 
P*^  -April.     The  plaintiff  entered  up  judgment  on  the  21st,  and  a  ▼eniict,  can 
^'^tantly   sued    out  a  scire  facias^  which    Oiislota^  Serjt  had  fore  the  day  oa 
^otained  a  rule  nisi  to  set  aside.     The  sum  awarded,  with  a  which  the  pay- 

^^ease  to  the  defendant,  was  tendered  on  the  following  day  and  'sum  is  award-  ' 

reftised  ed?    fin. 

^^^"*  ^  Botexecu- 

Shepherd^  Seijt.  endeavoured  to  support  the  execution  and  tioo  ought  not 
^^   judgment,   which   last  the  prothonotary  reported   to  be  b^refheday 
^^giilar,  because  the  award  directed  the  pajrment  of  the  debt  ^  p«yw«^nt. 
*^d  taxed  costs,  and  the  costs  could  not  be  taxed  till  there  was 
J^clgment,  or  something  equivalent  to  it;  and  the  defendant 
^^cj  not  pay  costs  pursuant  to  the  award  until  it  was  ascer- 
r^*^^d  what  the  costs  were :  therefore  the  scire  facias  only-  was 
Lar. 
'^^AMBRE,  J.    The  plaintiff  cannot  have,  judgment  for  the 

debt 
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18 18*       debt  oil  a  day  before  it  is  due.     He  cannot  have  judgment  fof 
debUum  inprasenii  solvendum  injiduro^ 
^^  *  The  Court  held  that  the  plaintiffmight  well  refuse  to  execute 

PATXB80K.    the  release  until  after  payment  of  all  that  he  was  entitled  to. 
Szu  J        The  rule  not  impugning  the  judgment,  but  only  the  execution^ 
which  was  confessedly  irregular,    OnslaaOf  without  discussiag 
the  regularity  of  the  judgment,  was  content  to  make  hi» 

Rule  absolute  with  costs. 


^iii9.  BftowN  V.  Sayce. 

If  defemiaat  fllHIS  was  an  acticm  of  replevin :  the  defendant  avowed,  that 
AfowtooAcoD*  the  plaintiif  held  certain  lands  as  tenant  to  the  defendant 

J^^y^^  dt  a  certain  rent,  to  wit,  at  1 10/.  fent,  payable  hdlf-yearly.  The 
ademifleati5#.  plamtiff  pleaded,  tliat  he  did  not  hold  in  manner  and  form,  &c. 
amottDtlng  to  Upon  the  trial  before  Le  Blancj  J.  at  the  Monmouth  summer 
UU,  itwa      assizes  1811,   the  instrument  under  which  tlie  plaintiif  held 

The  rights  be-  proved  to  be  a  contract  for  the  letting  of  148  acres,  at  155.  per 
Jlrt^KT?^^-  ^^^^  ^^^^'^  amounted  to  111/.  Le  Blanc,  J.  held  that  the 
inouDttothe  variance  was  fatal,  and  that  the  issue  was  not  proved,  but 
one  o£  the  par-  reserved  to  the  defendant  liberty  to  move  to  enter  a  verdict  for 
aS»rne  **"        ^^  defendant  for  the  amomit  of  tlie  rent  claimed  by  the  avowry; 

Therefore       subject  whereto,  a  verdict  passed  for  the  plaintiff, 
ril^  rentals       Shepherd,  Serjt  in  Michaelmas  term   1811   obtained  a  rule 
obtained  a  ver*  nisi  for  setting  aside  tlie  verdict,  and  for  entering  a  verdict  for 
ance,  and  bad    ^^^  defendant  for  the  rent  avowed  for ;  against  which 
vSuthJ c°'' t       ^^^^'  Serjt  in  this  tenn  shewed   cause.     He  cited  Sandys 
pcrmirti^d  the     and  Tash  V.  Ledger,  cited  in  Bristaw  v.  Wright,  *  2  Doug.  666., 

amencTand  to  ^^^  ^^^  ^^"^  ^"  ^  demise  at  15/.  per  ann.  The  demise  proved 
pay  the  uMti  nf  was  at  1 5/.  and  3  fowls :  The  Com-t  held  the  variance  fatal, 
into  cowft,  M*  Lord  Mansfield,  C.  J.  there  cites  Cudlipp  v.  Bundle,  Carth.  202. 
afund  fcr'pay-  Savage  V.  Smith,  2  J5/.  1101.  and  Shute  v.  Hornsey,  B.  Z?.  E.  T. 

mentor  hn  rent,  ^  '  .  .  ot 

in  derogation  of  19  G.  3.     The  judgment  of  Bulla',  J.  in  King  v.  Ptjtpet,  1  7. 
Itt'ofl^Ji'^liin.  -S-  239.  and  the  authorities  of  Churchill  v.  WiLcl^is,  1  T.  It.  449. 
[  *321  ]     and  Pitt  v.  Green,  9  East,  188.  are  also  very  strong. 

Shepherd,  Serjt.  was  called  on  by  the  Court  to  support  his 
rule :  he  contended  that  tlie  allegation  of  the  amount  of  the 
rent  being  laid  under  a  videlicet,  the  variance  was  immaterial. 
If  any  rent  is  due  the  avowry  may  be  maintained. 

Mansfield,  C.  J.  Would  not  a  verdict  upon  this  issue  be 
evidence  of  the  amount  of  the  rent  between  the  same  parties  in 

another 
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^modier  action  ?     tt  certainly  would.     As  to,  the  videlicet,  if  the        161 2. 

atennent  is  a  material  one,  the  videlicet  does  not  aid  a  variance. 

Hie  contract  on  which  the  rent  becomes  due  must  be  truly 

stated.  Sayce. 

Shepherd  then  stated,  that  since  the  trial  the  plaintiff  had 
become  insolvent  and  absconded ;  upon  which  the  Court  sug-^ 
gested  that  the  plaintiff  had  better  pay  the  rent,  deducting  the 
costs  of  this  trial,  otherwise  they  would  give  the  defendant  leave 
to  amend  his  avowiy  and  try  the  cause  again. 

Upon  this  day  Best  reporting  that  the  plaintiff  would  not  agree 

to  these  terms,  the  Court  made  a  rule  absolute  that  the  plaintiff 

might  amend,  and  directed  that  the  costs  of  this  trial  should  be 

taxed,  paid  into  court,  and  impounded  till  further  order ;  which 

Best  opposed  on  the  ground  that  the  plaintiff's  attorney  had  a 

lien  on  the  costs,  and  which,  as  he  never  could  recover  any 

costB  from  his  client,  he  ought  not  to  be  compelled  to  I'elinquish      [  S22  ] 

in  fiivour  of  the  defendant :  and  that  this  practice  was  contrary 

to  the  general  rule,  and  unheard  of. 

I%e  Court  held,  that  the  rights  subsisting  between  party  and 

jMJiy,  between  whom  they  were  then  deciding,  were  paramount 

to  the  rights  subsisting  between  attorney  and  client ;  the  Court 

liid  oo  general  rule  for  the  disposition  of  costs,  except  to  mould 

each  particular  transaction  so  as  to  meet  the  circumstances  and 

jnsdoe  of  the  case,  and  they  made  the 

Rule  absolute  for  the  defendant  to  amend  his 
avowry,  and  have  a  new  trial,  upon  paying  into 
court  the  costs  of  the  first  trial. 


i*MtaMMHiMMaa*iMMHMl^ 


Mackie  v.  Smith.  ,    jprUso. 

A  WRtT  of  capias  ad  satisfaciendum  had  issued  againi^t  the  A  writ  of  ese^ 
•^^  defendant  to  saUafy  James  Mackie^  (the  real  name  of  the  Mtisfy' Jomei 
phantifl^)  S7L  ISs^  "  which  by  the  Court  was  awarded  to  the  1^**  j^**^ 
nid  John/*     Vaughanj  Serjt.  having  obtained  a  rule  nisi  to  amended  after 
discharge  the  defendant  out  of  execution  for  this  irregularit; 
Shepherd^  Seijt,  who  was  to  have  shewn  cause,  was  permittee 
on  die  authority  of  Hunt  v.  Kendrick^  2  Bl.  836.,  to  amend  the  ^^ 
WTit»  but  upon  the  terms  of  paying  the  costs  of  this  application^ 
h^  ought  to  have  applied  to  amend  in  the  first  instance^ 
toon  ms  the  service  of  this  rule  nisi  apprized  him  of  his^: 


cuted,  upon 
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j^^^  2^  Ex  parte  Caroline  Mackenzie. 

The  grantor  of    /^NSLOJV,  Serjt  had  on  a  former  day  obtained  a  ml 

^uir"Jd'!  fo7'  "PO"  ^^^  fi^s^  ^^  ^^^^  sections  of  the  statute  17 

further  secu-  c,  26.,  that  the  several  securities  given  upon  the  grant 
her  will  and  de<-  annuity  might  be  set  aside,  and  that  the  warrant  of  a1 
posit  it  with  the  mven  to  coufess  iudcmient  might  be  delivered  up  to  b 

grantee,  and  to  o  o      o  o  *■ 

make  an  affi-     celled,  under  the  following  circumstances :  The  granto 
wouiVnot  re-     *^«^*^  applied  to  Roberts  to  procure  her  some  money,  ^ 
vokeit-.ama-   ferred  her  to  £^^,  an  attorney,  since  deceased.     The  j 
to  let  her  swear  being  possessed  of  a  pension  of  50/.  a-year,  granted 
the  affidavit,      father,   late   an  admiral,   for  his  services  in  the  navi 

but  the  grantee  '  /  i     i  • 

retained  the  posed  to  grant  an  annuity  of  20/.  secured  thereon,  in 
wbich^badbeen  deration  of  120/.;  and  a  lady  named  Elizabeth  Vatigh 
retained  till  the  found,  who  had  that  sum  to  lay  out     A  warrant  of  a 

grantee  should  ,         .  i  i-  i  *       ^^i 

make  the  affi-  was  to  be  given,  enabimg  the  grantee  to  receive  20/.  a-j 

th^*^*  '^d'to  ^^  ^^  grantor's  pension  at  the  Admiralty,  and  a  wai 

the  grantee.  attorney  to  coufess  judgment ;    and  for  further  securi 

did^noTnoUce  grantor  was  required  to  make  her  will,  containing  a 

the  will.  for  further  security,  and  to  make  an  aflRdavit  that^  sh 

Held  that  the  ,  .  v         t_  .»  i_  r     .. 

memorial  was    never  revoke  either  her  will,  or  the  power  ot  attomc 

b^uVthaTthe"^'  ^^^^  ^^  pension;  and  out  of  the  120/.,  the  grantee, 
10^  was  not  her  attorney,  was  to  retain  10/.  until  such  affidavit  sh 
withm  *.^4.*of  made,  and  the  will  and  affidavit  were  to  remain  in  the  1 
the  Stat.  no.    the  grantee.     The  120/.  was  paid  down  by  the  gran 

Lee  produced  his  bill  for  preparing  tlie  securities,  an 

to  15/.  105.,  and  out  of  the  120/.  took  that  sum,  and  ali 

for  the  CQsts  of  entering  up  judgment,  which  was  nevei 

up,  and  also  105.  6rf.  for  Youngs  an  attesting  witness, 

present,  and  also  kept  back  the  10/.  until  the  affidav; 

[  324  ]      be  made.     'Roberts  also  took  out  of  the  120/.  six  gi 

procuration-money;  so  that  out  of  the  120/.   the  gn 

ceived  only  84/.  105.  6d.     A  few  days  afterwards  th< 

went  with  the  affidavit  prepared  to  Mr.  Ford,  a  magii 

Bow-street,  in  order  to  swear  it:  he  strongly  animadv 

the  transaction,  arid  reftfsed  to  let  the  grantor  swear 

part  of  the  transaction,  therefore,  fell  to  the  ground, 

10/.  was  paid  over  to  the  grantor.     After  tliis,  thie  : 

'  ♦ras  erifotlea,'butnt  did  not  notice  the  will  v^hich  still 

in  the  custody  of  the  grantee.  The  annuity  was  many  y< 
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a.Tic3  Onslow  now  objected,  1.  that  the  memorial  ought  to  have        1812. 

noticed  the  will ;  2,  that  the  10/.  kept  back  by  Lee  was  a  part        

of*   the  ccmsideration  retained  on  a  pretence,  contrary  to  the   yij^J^^ 
pr<ohibition  of  the  ^th  section. 

JSeUoHy  Seijt  on  this  day  shewed  cause.  He  contended  that  the 
pr-oposed  security  by  will  and  affidavit  having  been  abandoQed^  it 
mr^LS  unnecessary  to  memorialize  it.    In  like  manner,  the  10/.  re- 
t^Sned  was  never  intended  to  be  retained  permanently,  but  only 
till  a  specific  purpose  was  answered,  and  that  purpose  having 
l>^«n  dropped,  and  the  sum  retained  having  been  paid  over  to  the 
defendant  before  the  enrolment,  the  transaction  was  of  so  tran- 
si-toiy  and  nugatory  a  nature,  that  it  was  unnecessary  to  men- 
tion it  in  a  memorial.     Lee  too,  who  could  have  explained  the 
transaction,  was  dead ;  and  after  a  party  has  lain  by  for  the 
death  of  the  grantor's  agent,  the  Court  will  not  entertain  an 
AJ^cacdon  of  this  sort 

OnsUm^  in  support  of  his  rule.  No  case  has  decided^  that  if 
^xi  agent  dies,  therefore  the  grantor  shall  be  without  relief, 
besides.  Young  and  Roberts  are  alive,  though  Lee  is  dead,  and 
they  might  explain  the  matter  if  it  were  capable  of  explana^ 
tion.  [^Mansfield^  C.  J.  Boberis  is  more  the  grantor's  agent  [  S25  ] 
^han  the  grantee's.]  The  charge  of  three  guineas  for  the 
Judgment  was  a  colourable  charge,  and  was  extortion ;  for  no 
Judgment  was  ever  entered.  This  retention  is  within  the  4th 
^ectiony  which  avoids  the  securities  if  money  be  retained 
**  upcm  any  pretence  whatever."  The  laying  the  money  on  the 
table  by  Mrs.  Vaughan  was  not  a  pajnnent  within  the  meaning 
of  the  act  Lee^s  was  the  hand  that  ultimately  paid  it,  but  the 
<leeds  and  memorial  state  it  as  paid  by  the  grantee.  TTie 
grantee  retained  the.  will,  which  was  a  security,  though  she 
^ve  up  the  10/. 

Mansfield,  C.  J.  This  is  a  case  certainly  of  a  new  sort;  Mr. 

X^e,  if  he  was  alive,  ought  to  pay  all  the  costs,  and  pay  to 

~  Mrs.  Vaughartj  on  account  of  his  misconduct,  all  the  loss  she 

^lias  sustained  in  consequence  of  it     He  requires  a  will,  a  very 

improper  security,  and  the  moment  after  Miss  Mackenzie  had 

Siven  it,  she  might  have  revoked  it ;  but  as  long  as  the  will 

^did  remain,  it  was  an  additional  security,  and  ought  jLo  have 

Iseen  mentioned  in  the  memorial.     Miss  Mackenxie^  although 

«Iie  had  not  made  the  affidavit,  which  Mr.  Ford  very  prop*ly  re- 

^^ised  tahave  sworn  before  him,  yet  might  think  herself  bound 

"  in  bonour  not  to  revoke  the  will:  be  that  as  it  may,  while  it 

X  9  continued 
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1812.       continued  unrevoked,  it  was  a  part  of  the  securi^«    I  havi 

read  the  4th  section,  and  it  seems  that  this  sum  of  102.  wis  nw) 

AUcuEKSB.  ^^'^  retained  within  the  meaning  of  that  section,  for  it 
means  a  retaining  for  the  benefit  of  the  person  retaining,  and 
to  the  injury  of  the  person  selling  an  annuity.  As  to  the  sum 
paid  to  Roberts  and  Lee^  and  for  the  judgment,  the  case  ii 
nothing  more  than  this,  that  Miss  Mackenzie  was,  as  b  alwayi 
agreed  for,  to  pay  for  the  securities,  Mrs.  Vaughan  was  to  pa] 
only  the  \20L  and  no  more.  This  6/.  6s.  and  the  10s.  6d.  wen 
gratuitous  payments  paid  in  the  way  that  all  these  sums  are 
[  ZW  ]  We  therefore  must  do  only  that  which  we  are  obliged  to  da 
set  aside  the  warrant  of  attorney;  and  as  to  the  deeds,  they  an 
not  worth  a  &rthing.  We  are  very  sorry  for  it;  for  Mm 
Vaugkan  is  innocent,  she  has  done  nothing. 

Heath,  J.  This  10/.  was  not  money  k^t  back  finr  any  pur 
pose  of  the  grantee  of  the  annuity :  the  whole  of  this  clause  oi 
the  act  must  be  taken  together. 

Rule  absolute 


■  ll    ■!■ 


^v  *•  Heath  and  Others  v.  Hall  and  Porter. 

bJ^il^Wi  TPHIS  was  an  action  for  money  paid,  lent,  and  had  and  re 
debt  tea  com-  -^^  ceived,  brought  by  the  plaintiffs,  who  were  bankers, 
to incfeaMX  Ag<^inst  the  defendants,  to  recover  the  amount  of  money  whid 
^^^'ilr'h  "h  ^rfoh  ^^^  ^^  supplied,  and  paid  into  the  hands  of  the  defendanl 
is  to  be  paid.  PorteTj  to  be  employed  in  his  trade  of  a  mealman,  and  foi 
aJglimelit'o*?!  ^^^^  ^^V  Contended  that  both  the  defendaitts  w&e  jointlj 
debt  may  be  by  liable,  because  there  had  been  a  secret  partnership  in  the  business 
by'deed.^^  "  subsisting  between  Hall  and  Porter.    The  defendant  Porter^ 

The  ttat.  49  who  had  failed  in  trade,  pleaded  his  bankruptcy  and  certificate, 
li,  which  *  *  whereupon  the  plaintiffs  entered  a  nolle  prosequi  against  him, 
creditor  pro-  ^^^  proceeded  against  the  defendant  Hall^  who  pleaded  thi 
ceeding  under  general  issue.  The  cause  was  tried  at  Guildhall^  at  the  sitting! 
shai?b?de!raied  ^Stct  Michnelmas  term  1811,  before  Mansfield^  C.  J.,  when  il 
to  ba?e  made  was  clearly  proved  that  money  had  been  advanced  by  the  plain* 
nottoane,doet  tif!s  to  Porter^  and  employed  in  the  trade,  and  that  Heath  was 
»^^^^^^.  a  dormant  partner.  Aft^r  a  verdict  for  the  plaintifls, 
tor  who  proves  Vaughdnj  Seijt,  in  Hilary  term  1812,  moved  to  set  it  aside 
uider^if  ^m-  '^poj^  t^o  grounds,  which  had  been  reserved  *  to  him  at  the  trial 
roiasioo  againit  first,  upon  the  ground,  that  the  Chief  Justice  had  received  thi 
l^iNn  ttting  the  evidence  of  Spriggins,  an  atgent  of  the  plaintiffs,  through  whom 
**^^'«o«T  1    ^^^^*  ^^  money  was  advtoced  to  (he  defendants;  and  the  ob^ 

I    ^^^  i  %  jectioi 
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^lectfotftohis  competency  was,  that  he  was  himself  a  creditor        1812. 
oCthc  defendants,  and  that  the  effect  of  the  evidence  he  was*       — —  ' 
oadled  to  giro,  would  be  to  make  Hall  liable  to  all  the  debts  of      ^^J^ 
^f  and  therefore  to  increase  the  fiind  for  the  pajrment  of       Hall. 
own  debt.    The  answer  given  to  this  objection  was,  that 
le  plaintifls  had  purchased  of  Spriggins  the  debt  due  to  him 
the  defendants,  for  the  amount  of  lOs.  in  the  pound,  which 
iqr  were  to  pay  him,  and  were  to  stand  in  his  rights ;  but  no 
s&flognment  by  deed  of  the  debt  had  ever  been  executed  by 
SSjfiggins  to  the  plaintiffs,  nor  even  in  writing;  it  had  only 
passed  by  parol,  but  the  plaintiffs  had  given  Spriggins  credit 
fior  diat  amount  in  the  banking  account  which  he  kept  with 
tbem.    It  was  urged  for  the  defendants,  that  this  did  not  divest 
tkt  witness  of  his  interest,  for  that  this  agreement  was  not 
binding  on  either  of  the  parties.     The  second  ground  now  in- 
mted  on  was,  that  the  plaintiffs  had  proved  their  debt  under 
the  commission  against  Porter^  it  was  therefore  contended  that 
in  the  a£Bdavit  diey  made  on  that  occasion  they  must  neces- 
svily  have  sworn,  with  a  knowledge  of  the  partnership,  that 
the  debt  was  due  to  them  from  the  defendant  Porter  alone,  and 
M  from  Porter  and  Heath  s  for  they  could  not  pipve  a  joint 
^against  the  effects  of  Porter  only.     That  they  must  there- 
fare  be  considered  as  having  made  their  election  to  proceed 
tt|   voder  the  bankruptcy  for  this,  as  a  separate,  and  not  as  a 
M  joint  debt,  the  defendants  being  protected  by  the  stat  49  Geo. 
d  if   ^^  ISl.  «•  14.,  and  that  they  were  estopped  by  their  affidavit 
^  DOW  proving  it  to  be  otberwii^,     ]H[e  stated  tha^  serous 
^oobts  had  beeu  entertained  whether  ti^at  were  nol  the  effect  of 
T^i  Aiiact. 

Kahsfield,  C.  J.  observed,  that  as  to  the  first  point,  tq     [  S26  ] 
*7^  the  agreement  for  the  purchase  of  the  debt  was  not 
I^DdtDg^  was  begging  die  question.     If  two  men  agree  for  the 
*k  of  a  debt,  and  one  of  them  gives  the  other  credit  in  his 
ioob  fi>r  the  price,  that  may  be  a  very  good  assignment  in 
^foitjr:  its  resting  in  parol  is  no  objection:  even  a  deed  could 
M  assign  it  at  law;   and^   no  doubt,   if  there  had  been  an 
nognment  by  deed,  the  assignor  must  sue  at  law,  but  he  would 
EOtwithstanding  be  a  good  witness  in  this  suit.     Could  it  be 
irfd  that  a  mere  naked  legal  trustee  for  the  plaintifis,  without 
JB  interest,  was  not  a  competent  witness?   As  to  the  other 
pouit^  the  plaintiffs  had  a  right  to  a  contribution  from  the 
of  HaUf  although  they   proved   their  debts   agaiiist 
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1812^       Porter.    They  are  entitled  to  prove  their  jomt  debt  against 

Porter's  estate,  although  they  cannot  receive  a  dividend  till 

^^™  Porter's  separate  debts  are  fiilly  paid.  Is  it  meant  to  be  in- 
Halu  sisted  that  any  act  has  passed  within  the  last  six  or  seven  yearsy 
so  monstrously  unjust  and  absurd,  that  where  a  joint  debt  is 
due  from  two  partners,  and  a  commission  issues  against  one  of 
them,  the  creditor  cannot  prove  his  debt  under  the  commission, 
and  also  sue  the  other  partner?  The  practice  of  the  Court  of 
Chancery  has  varied  ipuch  within  my  memory :  it  used  to  be» 
that  a  joint  creditor  might,  under  a  separate  commission,  prove 
and  receive  a  dividend,  but  now  he  cannot  proceed  to  receive 
a  dividend;  unless  there  is  a  surplus,  he  can  only  prove  his 
debt 

Chambre,  J.   The  interest  of  the  witness  is  merely  nominaL 

The  Court  granted  a  rule  nisi  on  the  first  point ;  but  desired 

that  it  might  not  be  spoken  to,  unless  the  defendants'  counsel 

r  329  1      could  produce  some  authority  to  shake  the  present  opinion  oi 

the  Court;  and  they  altogether  refused  the  rule  on  the  second 

point 

On  this  day  Vaughar^  and  Bought  Seijts.  for  the  defendants, 
not  having  found  any  authority  to  serve  their  purpose,  Uk 
Court  relieved  Shepherd^  Serjt  from  arguing  for  the  plaintifis, 
and 

Discharged  the  Rule 


Mvy  2.  Merrill  and  Another,  Assignees  of  the  Effects  of 

Biggs,  a  Bankrupt,  v.  Frame. 

If  a  Iftte  con-  rilHE  plaintiffs  declared  in  covenant  upon  a  lease  made  b; 
for  quiet  enjoy-  the  defendant  to  Biggs,  since  a  bankrupt,  whose  assignee 

STicISr  and  ^^7  were,  whereby  the  defendant  "  demised,  leased,  and  t 
thow  who  claim  farm  let,"  to  the  bankrupt,  a  messuage  and  land  in  the  parisl 
r^  ""not?""  of  HiUingdon,  for  a  term  of  17  years  and  a  hal^  wantmg  K 
upon  an  evic-  days,  under  the  yearly  and  other  rents  therein  expressed.  Th 
mount  title,  re-  declaration  then  stated  a  covenant  by  the  defendant,  with  th 
iiBi3i€d°covOT-^  bankrupt,  his  executors,  administrators,  and  assigns,  "  thi 
ant  for  general  the  bankrupt,  his  executors,  administrators,  or  assigns,  som 
in  Uie'vrord  ^r  one  of  them,  paying  the  said  rents,  and  performing,  an 
«<  demise."        keeping  all  the  covenants,  provisoes,  and  agreements  in  th 

said  indenture  contained,    should  and  might  peaceably  an 
quietly  occupy  and  enjoy  the  premises  without  the  lawful  le 

sui 
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sidt^   or  eviction  of  the  defendant,  or  any  claiming  or  to  claim, 

by,   fiom,  or  under  him".     The  plaintiff  then  assigned  as  a 

breach,    an  eviction  by  a  title  paramount  to  the  title  of  the 

lessor.     The  defendant  demurred,  and  the  plaintiff  joined  in 

dexQurrer. 

Roughj  Serjt.  was  to  have  argued  in  support  of  the  de- 
laurrer,  but  he  was  stopped  by  tlie  Court,  who  called  on 
Shepherd,  Seqt.  to  support  the  declaration.  He  contended 
tliat  although  under  the  express  covenants  for  quiet  enjoyment 
ag:aixist  the  lessor  and  all  claiming  under  him,  the  plaintiff 
could  not  recover  upon  an  eviction  by  a  paramount  title,  yet 
the  latter  covenant  did  not  restrain  or  destroy  the  implied 
covenant  for  an  absolute  good  title,  which  was  contained  in  the 
words  "  demised  and  leased;"  and  he  cited  Gainsford  v. 
^*^f£piK  1  Sound.  59.  to  shew  that  there  might  be  a  distinct 
general  covenant,  not  restrained  by  the  subsequent  particular 
covenant. 

T'he  Court  expressed  a  decided  opinion  against  the  possi- 
l^ili^j  of  applying  thai  doctrine  to  the  present  case.  The  rule 
^^  l»w  was,  that  expressum  facit  taciturn  cessare.  But  the  argu- 
'^^'^t  of  the  plaintiff  would  make  expressum  and  taciturn  to  mean 
^he    same  thing. 

Judgment  for  the  defendant. 


Langhorn  v.  Colggan. 


1812. 

Merrill 
Frame. 
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May  3. 


l^HIS  was  an  action  upon  a  policy  of  insurance  which  was  executed  in  the 
subscribed  by  the  defendant  in  the  usual  printed  form,  prmtedfoUD, 

«c   ^  "^  *^.      -  without  any 

*ipon  any  kind  of  goods  and  merchandises,  and  also  upon  specific  subject 
^«  body,  tackle,  apparel,  ordnance,  munition,  artWery,  boat,  ""^^^^^^ 

^^  other  furniture  of  and  in  the  good  ship ,  at  and  from  in  writiug,  and 

r'^^Mfeii  to  any  port  or  ports  in  the  Baltic^''  no  words  in  writ^  matter^is  after- 
^^&  descriptive  of  the  specific  subject  of  insurance,  having  at  ^^^  "^a^^the 
'^^t  time  been  inserted  in  the  policy.  No  value  waa  declared*  addition  signed 
^«^r  the  subscription  by  the  defendant,  the  plaintiff  inserted  ^J^^^^^^ 
*^   the  policy,  in  the  blank  which  occurs  afler  the  printed  words  only,  the  a«- 

shall  be  valued  at,"  striking  out  the  word  "  at,"  the  words  recoveTa^gainat 
^*    loo  hogsheads  of  fine  sugar,  60  hogsheads  of  molasses,  *and  ^^^^^^'^^ 
^0  tuns  of  fiistick."     TTie  policy  was  afterwards  signed  by  not  so  sign,  on 
^^^eral  of  the  underwriters  with  die  initial  letters  of  their  JJ*^^','*^!' " 
^^mcs,  set  against  these  words,  to  indicate  their  approbation  tared  by  the 

■  .  f  insertion. 

°\    [  *331   ] 


Langhorn 
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1812.  of  the  insertion,  and  their  consent  that  the  assurance  should 
be  on  those  articles ;  but  the  defendant  had  not  subscribed  his 
initios,  nor  was  it  proved  that  he  had  given  any  verbal  assent 

CoLOGAK*  to  this  addition.  There  were  several  counts  in  the  declaration, 
laying  the  insurance  in  different  ways.  The  second  count 
stated,  that  with  the  consent  of  the  underwriters  the  insurance 
was  afterwards  declared  to  be  on  the  goods  specified.  Upon 
the  trial  of  this  cause  at  Guildhall,  at  the  sittings  after  Michael^ 
mas  term  1811,  before  Mansfield,  C.  J.,  it  was  objected,  upon 
this  instrument,  that  the  original  policy  was  discharged  by  the 
alteration,  and  that  the  defendant  had  never  subscribed  or 
assented  to  the  altered  policy.  It  was  also  urged  that  this  was 
3uch  an  alteration  in  the  subject-matter  of  the  insurance,  as 
required  a  new  stamp,  as  a  new  contract,  and  was  not  cured  by 
the  statute  35  G.  3.  c.  63.  s.  13.  Mansfield,  C.  J.  nonsuited 
the  plaintiff,  reserving  to  him  liberty  to  move  to  enter  a 
verdict 

Shepherd,  Serjt  accordingly  in  Hilary  term  obt;ained  a  rule 
nisi  to  that  effect,  against  which 

Lens  and  Vaughaii,  Serjts.  on  this  day  shewed  cause.  They 
insisted,  first,  that  the  altered  contract  required  a  new  stamp ; 
secondly,  that  the  contract,  being  varied  without  the  know- 
ledge and  consent  of  the  defendant,  was  not  binding  on  him, 
and  that  even  if  a  parol  consent  had  been  given,  it  coilld  have 
had  no  operation  by  way  of  addition  to  a  written  instrument; 
thirdly,  that  the  original  contract  was  destroyed  by  the  altera- 
tion, so  that  the  plaintiff  could  not  apply  any  of  his  coun^i 

t  58^  J  thereto ;  and  fourthly,  that  the  risk  having  once  attached,  there 
could  in  tjiis  case  be  no  return  of  premium. 

Shepherd  and  Best,  Serjts.  in  support  of  their  rule  argued, 
1.  That  the  defendant,  by  subscribing  the  policy  in  blank, 
gave  a  virtual  permission  and  authority  to  the  plaintiff  after- 
Vi^ards  to  insert  the  speqifip  subject  of  insurance,  and  to  declare 
the  interest  ^4  value.  It  is  a  common  practice  to  execute 
policies  with  permission  expressed,  that  the  assureds  may  by  a 
subsequent  indorsement  op  the  policy  declare  the  subject- 
piatter  and  interest;  the  only  difference  is,  that  here  the  per-* 
mission  is  implied.  2.  If  that  b^  not  so,  the  contract  is  not 
altered  qtioad  this  defendant,  who  4id  not  put  his  initials  to  the 
^Iterfitioti,  but  remains,  as  to  hiiii,  tHe  same  as  it  was  originally 
framed ;  for  the  same  paper,  with  one  single  stamp,  may  con* 
tain  one  contract  a«  between  the  assured  and  one  underwriter, 

and 
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another  contract  as  between  the  assured  and  anotl^er 

11  ¥1  cl  erwriter :  one  may  legally  execute  the  policy  for  the  goods 

oimly,  another  for  the  ship  only,  another  for  the  freight  alone, 

y^t:  the  same  instrument  shall  be  valid  for  all ;  this  being  so,  the 

poliey,  as  subscribed  by  the  defendant,  is  a  policy  both  on 

and  ship,  and  attaches  on  such  of  the  several  subject- 

kt:ters  therein  mentioned,  in  which  the  plaintiff  is  proved  to  be 

izm^erested..    It  is  an  ordinary  practice  to  subscribe  policies, 

lea.irijig  the  specification  of  goods  and  value  to  be  filled  up 

afterwards,  in  like  mannt^r  as  a  bill  of  exchange  may  be  drawn, 

sMxepted,  with  a  blank  for  the  sum,  payee,  or  time  of  pay- 

which,  being  afterwards  filled  up,  completes  the  instru- 

As  to  those  underwriters  who  have  put  their  initials, 

tbis  is  a  policy  on  the  specified  articles,  being,  so  fSur  as  relates 

to    ^liem,  restricted  by  their  signature ;  and  as  to  the  others,  it 

\s  ^Tjt  insurance  on  the  matters  enumerated  in  the  blank  fpnn. 

If"  tliajt  be  not  so,  then  it  is  only  an  inchoate  instrument,  which 

was  iqpnipleted,    and  therefore  no  risk  ever  attached, 

the  plaintiff  is  entitled  to  recover  as  for  a  return  of  premiu^^ 

if  the  contrfilct  wa^  altered  by  the  assured  without  the  con« 

of  the  underwriter,  in  that  case  also,  there  must  be  a  re- 

of  premium.     The  objection  raised  from  the  want  of  a 

stamp,  if  at  all  applicable,  would  apply  only  to  the  case 

^*     t^ose  underwriters  who  siimed  their  initials  to  the  altered 

oy,  not  to  this  defendant,  against  whom  the  plaintiff  stands 

tiie  policy  as  it  was  originally  framed,  stamped,  and  sub- 

An  intention  to  alter  a  policy,  which  intention  is  never 

into  effect,  cannot  render  ^  new  stamp  necessary. 

A^NSFiELD,  C.  J.   In  this  case,  as  to  the  main  point,  I  can- 

get  rid  of  the  impression  I  had  at  the  trial,  that  the  instru- 

i^ow  is  different  from  what  it  is  stated  in  the  only  count 

>rhicl^  thp  plaijiti^  could  have  discovered  at  the  trial.     The 

-x^on  is  a  very  material  one.     When  once  a  declaration  of 

-rest  is  inad^  the  policy  attaches  not  on  any  goods  the 

*Y*^^tiff  might  put  on  board,  bijt  op  those  comprehended  in 

^^^t   declaration.     The  instrument,  therefore,  as  to  those  who 

not  assent  to  that  declaration,  is  gone.     As  to  a  return  of 

txiium,  suppose  the  assured  tears  the  seal  off  his  policy,  can 

V^  l>y  his  own  act  compel  the  assured  to'  return  the  premium  ? 

^^  underwriter  has  fiilfilled  all  his  part:  the  assured  can  no 

^^re  compel  the  underwriter  to  return  the  premiifm,  than  the 

V^^jsrwriter  can  compel  him  to  relinquish  the  contract    As  to 

the 


1812. 

LAVOIfORM 
COLOOAN. 
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1812.       the  case,  to  which  this  is  compared,  of  effecting  an  assurance 

and  not  putting  any  goods  on  board,  it  is  understood  to  be  an 

^^^^^^^    implied  term  of  the  contract  of  insurance,  that  if  the  goods 
CoLOGAN.     are  not  put  on  board,  the  money  shall  be  returned ;  here  the 
law  avoids  the  contract,  by  an  accident,  unforeseen,  and  unin-* 
[  334*  ]     tended,  but  the  premium  cannot  be  returned.     And  it  rests 
with  the  conscience  of  the  defendant  whether  he  will  pay  this 
money  or  not     The  law  upon  the  subject  is  plain. 
Heath,  J.  was  of  the  same  opinion. 
Chambre,  J.  concurring. 

The  rule  was  discharged. 


Mny  2.      WiLDE  V.  FoRT  and  Others,  Assignees  of*  Brickwood, 

a  Bankrupt. 

If  the  vendor  of  rpHIS  was  an  actiou  o(  assumpsit.     The  declaration  stated 
auction  does  that  the  defendants,  as  assignees  of  the  bankrupt,  on  the 

Stlc'b'^the^^dty  ^^*  ^^  October  1810,  caused  to  be  put  up  to  s^e,  amoi^gst 
specified,  the     other  thuigs,  a  certain  freehold  ground-rent  arising  .from  six 
^vc^aST^   dwelling-houses  in  Camberwell  Grove,  in  the  county  of  Surry^ 
his  deposit  and   the  purchaser  or  his  successors  to  be  entitled  to  the  improved 
contract,  with-  value  at  the  expiration  of  the  lease,  upon  and  subject  to  the 
^"'whethtTihe  ^^^^^wing,  (amougst  other)  conditions;  that  is  to  say.  That  the 
vendor  mHy       highest  bidder  should  be  the  purchaser,  and  should  pay*  down 
ab^etociia-*^     immediately  a  deposit  of  20/.  per  cent,  in  part  of  the  purchase- 
Wish  a  good       money,  and  sign  an  agreement  for  pa)anent  of  the  remainder 
A  purchaser   on  or  before  the  30th  of  November  then  next,  and  that  the  pur- 
is  not  bound  to  ^haser  should  be  entitled  to  the  rents  and  profits  from  Michael^ 

Accept  a  doubt-  ^ 

fui  titre.  mas  1810;  that  full  and  proper  abstracts  would  be  given  at  the 

•n  objec^ion'^'  Vendor's  expense,  but  the  deeds  of  conveyance  and  any  attested 

A  title  that  it  copies  that  might  be  required  were  to  be  at  the  purchaser's  ex- 

whether  the  peusc.     The  plaintijfip  averred  that  on  such  sale  he  became  the 

wifeofa^paiiy  purchaser  of  the  said  ground-rent  and  premises  upon  and  ac- 

yearsoid  was  cording  to  the  said  conditions  for  the  sum  of  910/.  and  paid 

d^d  of  her  ^^  dow«  immediately  a  deposit  of  20/.  per  cent,  in  part  of  the  pur- 

dnwer,  it  was 

not  answered  by  proving;  at  the  trial  that  she  was  then  dead,  such  proof  not  havinjr  been  before  gi?en. 

It  is  a  sufficient  objection  to  a  titin,  i^at  a  person  under  whom  the  vendors  claim,  held,  during  his 
seisin  of  the  cstatp/a  newly  crralcd  office  under  the  crown,  (that  of  coriimissiouer  of  Dutch  property,) 
in  which  he  was  directed  by  statute,  to  pay  the  surplus  (after  certain  chargss  answered)  of  the  pro- 
ceeds of  certain  f^zlos  into  the  Hank  of  England,  there  to  remain  subj«»et  to  such  orders  as  the  king  in 
council  should  give  thereon,  ami  that  his  account's  with  the  crown  were  yet  unliqimlated. 

The  lands  of  everj'  person  who  has  received  money  belonging  to  the  crown,  or  for  which  he  »  an 
accountant  to  the  crown,  are  liable  to  an  extent  under  the  sUt.  13  Eliz,  c.H.     Per  .Mansfield,  C.  J. 

And  at  <  ommou  law  also.     Per  JJeaik,  J. 

[  *335  ]  chase- 
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xAse-moneyy  and  signed  an  agreement  for  payment  of  the  re-       1812. 

udnder  thereof  on  or  before  the  30th  of  November  then  next,        

ccording  to  the  conditions.    He  then  averred  mutual  promises  ^^ 

nd  his  own  willingness  tp  perform,  and  his  request  to  the  de-        Fobt. 
endants  to  give  him  a  full  and  proper  abstract  of  a  good  and 
ralid  title  to  the  premises  according  to  the  form  and  effect, 
true  intent,  and  meaning  of  the  conditions,  but  that  the  de- 
fendants did  not  nor  would,  when  they  were  so  requested,  or  at 
any  time  before  or  since,  give  nor  would  give  to  the  plaintiff 
^  full  and   proper  abstract  of  a  good  and  valid  title  to  the 
premises ;  neither  had  the  defendants  returned  or  paid  to  the 
plaintiff  the  deposit  money,    although  requested;    by  means 
wbereof  the  plaintiff  had  been  deprived  of  all  benefits  and  ad- 
vantages which  would  have  arisen  to  him  from,  the  completion 
of  the  purchase,  and  had  been  put  to  great  expenses,  amount- 
ing m  the  whole  to  50/.,  in  endeavouring  to  procure  such  title, 
sod  to  get  the  purchase  completed,  and  had  lost  all  gains  and 
profits  which  he  might  and  otherwise  would  have  made  and  ac- 
^kured,  from  using  and  employing  the  money  paid  by  him  as 
deposit,  and  other  monies  provided  and  kept  by  the  plaintiff 
^  the  completion  of  the  purchase.     The  second  count  stated, 
tbat  m  consideration  that  the  plaintiff  had  bargained  with  the      [  336  ] 
defendants,  as  such  assignees,  for  the  purchase  of  a  ground- 
'ent  arising  firom  six  dwelling-houses,    and  of  the  improved 
value  of  the  same  at  the  e3q)iration  of  a  certain  lease  thereof, 
^  and  for  the  sum  of  910/.,  and  had  paid  to  the  defendants 
ISU.  in  part  of  the  purchase-money,  and  had  also  agreed  to 
piy  the  residue  thereof  on  or  before  the  30th  day  of  November 
dien  next,  and  to  accept  a  proper  conveyance  of  that  ground- 
^t  and  premises,  on  having  a  good  and  valid  title  made  to 
him  to  the  same,  (the  deeds  and  copies  to  be  at  his  expense,) 
d^  defendants  .undertook  that  they  would  make  to  the  plaintiff 
*  good  and  valid  title  to  that  ground-rent  and  premises ;  and 
."*t  although  the  plaintiff  was  ready  to  pay  the  remainder  of 
die  purchase-money,    and  to  accept  a  proper  conveyance  of 
du)se  premises  according  to  his  agreement,  yet  that  the  de- 
fendants did  not  nor  would,  although  requested,  make  a  good 
«nd  valid  title  to  the  plaintiff  of  the  same  premises,  but  had 
^'^rto  wholly  failed  and  made  default,  neither  had  they  re- 
^**nied  to  the  plaintiff  that  sum  of  182/.,  or  any  part  thereof, 
udioQgh  requested ;  by  reason  whereof  the  plaintiff  had  been 
^^▼ed  of  all  the  benefits  and  advantages  which  would  have 
arisen  to  him  from  the  completion  of  that  purchase,  and  had 

7  been 


S$S  CASES  IN  EASTER  TERM, 

1612.       been  put  to  great  expenses,  amounting  to  50/.,  in  endea 

~  ing  to  prooure  such  title,  and  to  get  the  purchase  comp! 

^^  and  had  lost  all  gains  and  profits  which  he  might  and  < 

Fort.       wise  would  have  made  and  acquired  from  using  and  empL 

the  money  so  paid  by  him  as  deposit,  and  other  monies  ; 

ded  and  kept  by  the  plaintiff  for  the  completion  of  that 

chase.     There  were  also  counts  for  money  paid,  monej 

and  received,   and  upon  an  account  stated.    The  defei 

pleaded  the  general  issue. 

Upon  the  trial  of  this  cause  at  the  London  sittings  aftei 

[  337  ]     ciaelmas  term  1811,  before  Mansfield,  C.  J.  and  a  special 

the  plaintiff  proved  the  sale  upon  the  conditions  stated,  an* 

payment  of  the  deposit  as  averred  in  the  declaration,  and 

after  an  abstract,  which  was  i*ead  at  the  trial,  had  been 

vered,  and  much  correspondence  had  passed  between  the  [ 

tiff  and  the  solicitors  for  the  defendants  respecting  it,  the  c 

tions  to  the  tide  not  being  removed  or  answered,  the  ph 

about  a  year  after  the  time  fixed  for  the  completion  o 

purchase,  conmienced  this,  action,  and  delivered  under  a  ju 

order  a  bill  of  particulars,  stating  the  objections  to  the 

n^ade  on  the  behalf  of  the  plaintiff,  of  which  the  two  most  mal 

were  as  follow.     3d,  That  it  did  not  appear  that  the  wide 

Simon  HaUiday,  one  of  the  grantors  in  a  deed  of  8th  July  1 

(who  was  living  in  1807),  was  dead,  and  that  the  limitatio; 

the  deed  1st  May  1783  for  a$.  Hallidaj^s  benefit  did  not  ap 

sufiicient  to  bar  dower.     By  that  deed  the  premises  were  g 

ed  and  released  to  Edmund  Halliday  and  his  heirs,  to  ho 

him  and  his  heirs  to  the  use  of  such  persons,  and  to  an< 

such  estates,  as  Simon  Halliday  should  by  deed  or  will  di 

limit,  or  appoint,  and  in  default  of  such  appointment,  to  th( 

of  Simon  Halliday,  his  heirs  and  assigns  for  ever.     6th,  ' 

Mr.  Brickwood  appeared  by  the  abstract  to  be  an  accoui 

and  debtor  to  the  crown,  and  that  the  property  purchased  n 

consequentiy  become,  or  actually  was,  liable  to  an  extent, 

Brickwood,  to  whom  it  belonged,  being  a  Dutch  commissic 

under  the  statute  35  Geo.  3.  r.  80.  and  his  accounts  bein 

yet  unsettied.     With  respect  to  the  last  objection,  the  : 

were,  that  the  stat  35  Geo.  3.  c.  80.  5.  21.  after  reciting  tha 

veral  ships  and  vessels  belonging  to  the  subjects  of  the  Ut 

Provinces,  and  also  other  ships  and  vessels  having  on  b< 

goods  and  effects  belonging  to  such  subjects,  had  been,  or  m 

be  thereafter  detained  in,  or  brought  into  the  ports  of  this  k 

[  338  ]     dom,  and  that  such  cargoes  and  such  ships  and  vessels  m 

pe] 
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pciisfayor  b«  greatly  injured,  if  some  provision  was  not  made        1812. 

mfetidng  the  same,  it  was  enacted,  that  it  should  be  lawfid  for        

his  miyesty  in  council  to  grant  a  commission,  under  the  great       Wildb 
seal,  to  three  qr  more  persons,  authorizing  them  to  take  such        Fotft« 
sliips  and  cargoes  into  their  possession,  and  under  their  care, 
and  to  manage,  sell,  or  otherwise  dispose  of  the  same  to  the  )>est 
advantage,  according  to  such  instructions  as  they  should  from 
time  to  time  receive  from  his  majesty  in  council,  subject  never- 
theless, in  respect  of  goods,  thereby  directed  to  be  brought  into 
the  warehouses  of  the  East  India  Company,  to  the  special  pro- 
visions in  that  act  contained.     And  after  certain  other  provi- 
noos,  it  was  by  the  26th  section  enacted,  that  if  any  of  the  said 
>^»,  goods,  or  effects  should  be  sold  under  that  authori^,  they 
siumid  be  respectively  liable  to  the  duties,  and  entitled  to  the 
drawbacks,  and  subject  to  the  conditions,  rules,  regulations^ 
*ik1  resections,  penalties,  and  forfeitures  therein  before  men- 
^lOQed;  and  the  commissioners  should,  and  were  thereby  au- 
^rized  and  required  to  cause  the  duties  and  the  expenses  of 
^  sale,  in  the  first  place,  to  be  paid  out  of  the  proceeds  of  such 
^<ve;  and  after  such  payment,  should,  (except  in  cases  where  it 
^^otherwise  provided  by  that  act,)  cause  the  proceeds  of  such 
to  be  paid  into  the  Banjk  oi  England^  there  to  remain,  sub- 
to  such  orders  as  his  majesty  in  council  might  from  time  to 
e  think   fit  to  give  thereupon;    or  in  case  such  proceeds 
^^Wd  arise  from  a  sale  made  under  the  directions  of  the  High 
^^^lut  of  Admiralty,  as  therein  before  provided,  then  subject  to 
^^^  orders  as  that  court  should  make  concerning  the  same. 
^Donunission  under  the  great  seal,  dated  the  19th  June  1795, 
referring  to  the  provisions  of  that  statute,  and  after  reciting 

* 

several  such  ships  as  therein  mentioned,  had  been,  or  might 
^    thereafter  detained  in,  or  brought  into  the  ports  of  this  king- 
appointed  Mr.  Brichaood  and  two  others  to  take  all  such     [  559  ] 
cargoes,  &c.  into  their  possession,  and  under  their  care, 
the  crown  was  empowered  to  seize  under  that  act,  and  to 
sell,  and  dispose  of  the  same  to  the  best  advantage,  ac- 
'Vding  to  such  instructions  as  they  should  from  time  to  time 
from  his  majesty  in  council,  and  to  dispose  of  the  pro- 
and  to  do  every  thing  which  the  crown  could  authorize 
™etti  to  do  by  virtue  of  that  act     In  May  1809  his  majesty  by 
<^er  in  council  directed  the  conmiissioners  to  make  up  their 
^^^^I'vnita,  and  therein  to  take  credit  for  a  commission  of  5  per 
vpOQ  the  nett  proceeds  of  the  ships  and  other  effects  which 

had 
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1812.       had  come  into  their  hands,  as  a  remuneration  for  their  services, 
.  and  in  full  discharge  of  all  expenses  whatever  which  they  might 
have  incurred  in  the  course  of  their  commission ;  and  it  appear- 
FoBT.       ing  that  the  commissioners  had  made  a  considerable  sum  by  in- 
vesting from  time  to  time  large  sums  in  floating  securities  bear- 
ing interest,  the  commissioners  were  by  the  same  order  in  cooil- 
cil  directed  to  give  credit  for  all  sums  or  profit  made  by  them  from 
time  to  time  upon  the  balances  in  their  hands.  Subsequently  to 
this  order  the  commissioners  delivered  in  their  accounts  to  the 
treasury,  in  themanner  prescribed  for  public  accountants,  which 
accounts  were  at  the  time  of  the  trial  before  the  board  of  au- 
ditors, but  they  had  not  complied  with  the  order  in  council,  as 
to  the  mode  in  which  their  accounts  should  be  made  out,  having 
omitted  to  charge  themselves  with  the  interest  upon  the  ba- 
lances, and  having  claimed  and  charged  a  commission  of  5  per 
cent  upon  the  gross,  instead  of  the  nett  proceeds  of  the  Dutch 
property,  alleging  that  after  letters  of  reprisal  were  issued  against 
the  Dutch  provinces,  they  were  no  longer  to  be  considered  as 
bonunissioners  under  the  act  of  parliament,  but  as  acting  as  prize 
agents  for  his  majesty,  and  therefore  entitled  to  claim  the  allow- 
ance, which  up  to  the  45th  Geo.  3.  was  received  by  prize  agents, 
r  3^Q  i     viz.  5  per  cent,  upon  the  gross  pi^oceeds.     The  account  thus  de- 
livered in  shewed  a  balance  to  be  due  from  the  commissioners 
to  his  majesty,  which  was  thus  stated:  "1810.     March  31.— 
To  balance,  invested  in  exchequer  bills,  28,935/.  85.  6rf."     They 
had  however,  in  their  ledger,  stated  an  account,  shewing  the 
amount  of  interest  made  by  them  upon  the  balances,  and  the  dif- 
ference between  the  5  per  cent,  upon  the  nett  and  the  gross  pro- 
ceeds, and  if  they  had  stated  .their  accounts  in  the  manner  pre- 
scribed, the  balance  due  from  them  to  government  would  be  very 
considerable,  the  amount  of  the  interest  made  on  the  balances, 
being,  as  they  themselves  stated,   upwards  of    .£42,000 
And  the  difference  between  the  commission  on 
the  nett,  and  the  gross  proceeds,  being  up- 
wards of      -  -  -  -  -         27,100 
To  which  add  the  balance  as  they  stated  it,      -        28,900, 


There  was  a  deficit  upon  th^  face  of  their  accounts 

of  at  least  -  -  -  -        ^98,000; 


And  that  balance  could  only  be  reduced  by  their  succeeding  in 
obtaining  from  his  majesty  a  larger  allowance  than  that  granted 

to 
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fe  them  by  tte  order  in  council,  and  by  their  being  entitled,  (as        1812. 
ftejr  claimed  to  be,)  to  put  the  interest  upon  the  balances  into  ' 

tfceir  own  pockets,  with  a  view  to  which,  they  had  shortly  be-  ^^ 

for&  the  trial  filed  a  bill  in  the  Court  of  Exchequer  against  his        Fort. 
JUBjestfs  attorney-general  for  relief.     And  the  accounts  them- 
selves were  at  the  time  of  the  trial  only  partly  audited,  so  that 
it  ^wras  possible  that  many  items  in  their  accounts  might  eventu- 
ally  be  disallowed  by  the  board  of  auditors,  which  might  increase 
th^    balance   against  them.     The   commissioners  had  lodged 
S^^CXK)^.  in  the  hands  of  government,  which  they  conceived 
iHTo^iold  cover  all  demands.   It  was  probable  that  several  months 
»^d  elapse  after  the  time  of  the  trial  before  their  accounts 
^vld  be  finally  settled.     It  was  in  ^evidence  that  before  the     [  841  ] 
.1  no  proof  had  been  given  of  the  death  o&the  widow  of  Si" 
*no93  HaUiday ;  butt  at  the  trial  it  was  proved  by  the  defendants 
tli«i.t  she  died  in  1807.     The  case  of  Cox  v.  ChanAerlain,  4  Ves. 
^  was  cited,  to  shew  that  the  limitations  in  the  deed  of  1st 
1783  were  not  such  as  would  bar  the  wife  of  Simon  Hal- 
of  her  dower.     Several  letters  of  the  plaintifi^s  were  in- 
si.fiR'^^d  on  by  the  defendants  to  shew  that  there  had  been  a  waver 
o4^     these  objections ;  but  the  jury,  to  whom  Mansfield^  C.  J., 
<^c>x:itrary  to  his  subsequent  opinion,  left  that  question  upon  the 
^^^^nstruction  of  the  letters,  expressly  foimd  that  there  had  been 
^^^>    waver,  and  under  the  direction  of  the  Chief  Justice,  who  was 
opinion  that  the  plaintiff  was  neither  entitled  to  recover  back 
^  expenses  of  investigating  his  title  nor  interest  on  the  deposit, 
'^ai  if  the  defendants  had  made  interest  of  it,  found  a  verdict 
^^3^"  the  plaintiffs  for  182/.,  being  the  amount  of  the  deposit, 
^"^ihout  either  expenses  or  interest,  but  subject  to  the  two  ob- 
J^^^ons  which  the  Chief  Justice  reserved,  of  the  liability  to  an 
mt  and  to  dower. 
ZenSf  Seijt  had  in  Hilary  term  1812  obtained,  on  behalf  of 
^  defen4ants,  a  rule  nisi  to  set  aside  this  verdict  and  have  a 
•w  trial;  against  which 

Shepherd  and  Best,  Seijts.  now  shewed  cause.     At  law,  if  the 

:fendant  would  resist  the  plaintiff's  claim  to  rescind  the  con- 

'^ict,  it  is  necessary  that  the  defendant  should  shew  that  he  had 

good  title  to  convey  at  the  time  stipulated  for  in  the  agreement 

purchase :  a  court  of  equity  is  at  liberty  to  take  notice  of  facts 

^liich  take  place  after  the  contract,  subsequently  enabling  the 

'^ndoT  to  complete  his  title.     [Mans/leld^  C.  J.    And  that  pow^r 

^  attended  widi  dreadful  effects  in  the  delay  thereby  occasioned.] 

It 
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1812.        It  is  not  enough  to  say  that  a  disputed  point  ii^  tlie  title  I 

been  decided  adversely  to  the  purchaser ;    he  is  not  bo 

^^^*       buy  a  law^suit  with  his  purchase.     Hartley  v.  Peahallj  . 

FoaT«        N.  P.  Cases,  ISO.     In  an  action  respecting  the  purchase 

lease  of  a  public-house,  the  purchaser's  attorney  was  g( 

examine  the  muniments,  when  the  vendor's  attorney  assure 

they  contained  none  but  usual  covenants.     In  a  mesne  f 

ment  was  a  covenant  that  the  assignee  and  his  assigns  weu 

his  beer  of  a  particular  brewer,  and  this  was  made  an  obj 

to  the  title.     Lord  Kenyoriy  C.  J.  said  he  would  not  decide 

ther  this  covenant  would  be  binding  upon  the  purchase] 

he  would  not  compel  the  purchaser  to  buy  a  law-suit.     ^ 

dence  in  this  case  had  been  produced  of  the  death  of  the 

at  any  time  before  the  trial.     With  respect  to  the  claim 

crown  on  Mr.  BrickwoocCs  estate,  it  is  not  competent  for  1 

signees  to  discuss  with  the  plaintiff,  in  this  Court,  a  poin 

which  the  Court  of  Exchequer  entertain  exclusive  jurisdi 

and  no  person  could  at  the  time  of  tlie  trial  tell  how  that 

would  decide  it    But  this  debt  of  Mr.  Brichoood  to  the  cro^ 

it  is  not  only  probable,  but  quite  certain,  under  the  statute 

Eliz.  c.  4.,  creates  a  lien  on  his  real  estate.     [Heath,  J.    It  d 

common  law.]     The  preamble  of  that  statute  purports 

"  for  the  better  security  of  the. queen's  majesty,  her  heir 

successors,  against  such  as  shall  have  the  receipt  and  chai 

the  money  and  treasure  of  her  highness^  her  heirs  oxA  si 

sors."     This  alone  would  suffice,  for  it  is  clear  that  Mr.  J 

noood  was  a  receiver  of  money  as  trustee  for  the  crown. 

statute  enacts,  that  ^^  all  )ands,  tenements,  profits,  conuno< 

and  hereditaments,  which  any  treasurer,  or  receiver,  in  < 

longing  to  any  of  the  queen's  migesty's  courts  of  the  exchc 

wards  and  liveries,  or  duchy  of  Lancaster,  treasurer  of  the  ( 

ber,  cofferer  of  the  household  to  the  queen's  majesty,  her 

[  843  ]      (F  succes^rs,  treasurer  for  the  wars,  treasurer  of  any  fort, 

or  castle  where  any  garrisoii  is  or  shall  be  kept,  treasurer  < 

admiralty  or  navy,  treasurer,  under-treasurer,  or  other  p 

accountable  to  the  queen's  majesty,  her  heirs  or  successoi 

any  office  or  charge,  of  or  within  the  mint,  treasurer  or  re< 

of  any  sums  of  money  imprest,  or  otherwise,  for  the  use  c 

queen's  majestfr,  her  heirs  and  successors,  or  for  provisic 

victual,  or  for  fortifications,  buildings,   or  works,  or  foi 

other  provisions  to  be  used  in  any  of  the  offices  of  the  qi 

miyesty's  ordnance  and  artilleryi  armory,  wardrobe,  tent 

pavi 
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/Mivilioiis,  or  revels,  customer,  collector,  &rmer  df  cuistoms,  sub-       1812. 
sidies,  imposts,  or  other  duties  within  any  port  of  the  reahn, 
Collector  of  the  tenths  of  the  clergy,  collector  of  any  subsidy  or 
fifteenth,  receiver-general  of  the  revenues  of  any  county  or        Fort# 
4:x>iuities,  answerable  in  the  receipt  of  the  exchequer,  or  in  the 
of  wards  and  liveries,  or  the  duchy  of  irfncas/er,  clerk  of 
hanaper,  then  had,  or  at  any  time  thereafter  should  have, 
i^hin  the  time  whilst  he  or  they  or  any  of  them  should  remain 
^countable,  should,  for  the  pajnnent  and  satisfaction  to  the 
I's  majesty,  her  heirs  and  successors,  of  his  or  their  arrear- 
at  any  time  thereafter  to  be  lawftilly,  according  to  the  laws 
customs  of  this  realm,  adjudged  and  determined  upon  his  dir 
accouni,  (all  his  due  and  reasonable  petitions  being  al- 
lor^red,)  be  liable  to  the  payment  thereof,  in  like  manner  a^  if 
by  writing  obligatory  having  the  effect  of  a  statute  staple.** 
descriptions  are  sufficiently  apiple  to  comprehend  the 
of  Dutch  commissionen     It  has  lately  been  solemnly  set- 
that  the  money  received  by  the  commissioners  in  that  ca- 
was  a  droit  of  admiralty,  and  therefore  belonged  to  the 
and  was  received  for  the  crown ;  and  if  the  Court  were 
sitting  in  judgment  between  the  crown  and  the  commission- 
they  would  feel  no  difficulty  in  deciding  in  favour  of  the      [  S44  ] 

or,  if  the  sense  of  the  statute  were  dubious,  the  rule  of 

is,  that  it  must  be  expounded  most  favourably  forthe  crown  r 

*^^*it  the  plaintiff  is  not  driven  to  that  argument  5  for  it  is  suffi- 

for  him,  if  the  point  be  dubious :  he  is  not  bound  to  take 

^oubtfid  title.     He  does  not^  however,  rest  his  right  to  re- 

ir  on  this  point  only :  it  was  the  duty  of  the  vendor  to  clear 

^T^    the  various  difficulties  which  arose  upon  the  abstract  when' 

*^^led  upon  to  verify  it  with  the  deeds,  many  of  which  he  never 

^'^'^uced,  and  to  prove  it  free  from  incumbrances :   it  is  not 

^^*fi5cient  for  him  to  do  this  at  the  trial,  after  the  action  brought 

7^  I'ecover  back  the  deposit.     If  the  vendors  ever  put  themselves 

^  ^  situation  to  complete  the  title,  a  court  of  equity  will  compel 

^^  purchaser  to  take  it,  and  will  then  compel  him  to  pay  the 

^hole  price,  including  the  deposit,  which  he  ought  now  to  re- 

^^^r  back ;  but  to  entitle  him  to  receive  back  this  sum  in  the 

^^^n  time,  it  is  sufficient  that  he  had  a  good  cause  of  action    . 

^^t«d  at  the  time  of  suing  out  his  writ     So  held  by  Lord  j^^ 

^^^^^wtmghj  C*  J.,  Seaward  N.  Willdckj  5  Easty  208. 

amtri.    Ttitrt  were  no  solid  objection  to  this  titl^ 
"bt.  IV.  Y  sai 
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1812.  and  without  stating  that  tliey  tx)und  their  and  each  of  their  han 
executors,  and  administrators :  and  that  no  other  memorial  o 
the  bond  was  inrolled.  Tlie  same  question  was  raised  by  th< 
Undsrhill.  15th  plea,  which  stated  that  the  defendant  ought  not  to  hi 
charged,  &c,  because  for  better  securing  the  annuity  in  the  con 
dition  of  the  bond  in  suit  mentioned,  P.  Giblett,  by  his  bond  o 
the  same  date,  became  bound  to  the  testator  in  2800/.,  for  whicl 
he  bound  himself,  ^^ his  heirs,  executors,  and  administrators; 
and  that  the  testator  caused  a  memorial  of  that  bond  to  be  ia 
rolled ;  which  does  not  state  that  P.  G.  thereby  bound  his  heii- 
executors,  or  administrators.  The  replication  to  the  secoH 
plea  alleged  that  a  memorial  of  the  bond,  to  wit,  t3 
memorial  set  forth  by  the  defendant  in  the  third  plea,  n^ 
inrolled  in  time,  pursuant  to  the  statute :  and  demurred  gera 
rally  to  the  third  and  fifteenth  pleas.  And  the  defendant  joim^ 
in  those  demurrers,  and  by  his  rejoinder  demurred  generally^ 
the  replication  to  the  second  plea.  The  plaintiff  by  his  rebu 
ter,  joined  in  the  last  demurrer. 

This  case  was  argued  in  Michaelmas  term  1811  hy  Holra^ 
for  the  plaintiff  in  error,  who  stated  that  the  objection  madi 
that  th«  memorial  did  not  d^cribe  the  bond  as  a  joint  aitd  sevc 
ral  bond,  was  now  abandoned,  as  it  had  before  been  in  the  cooJ 
below ;  so  that  the  only  point  was,  whether  the  annuity  wfl 
avoided  by  the  omission  in  the  memorial  to  describe  the  bone 
as  a  bond  that  bound  fhe  heirs  of  the  obligors.  The  foundati(^ 
of  the  objection  is,  that  if  any  one  security  for  the  annuity  is  nc: 
Sufficiently  memorialized,  the  defect  avoids  the  whole.  Ttm 
second  plea,  and  the  replication  to  it,  must,  so  &f  as  thfi 
objection  bears  upon  them,  be  taken  distinctly  from  the  rest  cz 
the  record ;  and  inasmuch  as  it  does  not  appear  upon*  Ae  &cs 
of  the  second  plea  that  Paid  Giblett  did  bind  his  heirs,  it  ioram 
no  objection  upon  that  plea  that  the  memorial  therein  referred 
to  does  not  describe  GibletCs  bond  as  a  bond  binding  his  heirs 
Therefore  the  objection  arises  only  on  the  third  and  fifteenC 
pleas.  The  statute,  though  it  is  to  be  construed  literally  so  fifl 
as  it  is  remedial  agsfcinst  fraud,  ought,  like  the  statutes  of  Elixm 
beth  made  against  fraud,  to  be  construed  strictly,  so  far  »r  it  i 
a  ^nal  stfftute^  and  in  avoiding  the  securities  it  operates  p^nallj 
But  the  argument  goes  now  to  atoid  the  deed  for  the  want  c 
that  which  the  statute  does  not  require.  The  act  demands  tha 
the  *^  memorial  shall  contain  the  day  of  &e  month  and  the  je0 
wbea  the  b<md  bears  dalei  and  the  name  of  idl  the  parties, 
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fiir  wiuun  any  of  them  are  trustees,  and  of  all  the  witnesses,  and       1812* 

tUl  set  forth  the  annual  sum  or  sums  to  be  paid,  and  the  name        

of  the  person  or  persons  for  whose  life  or  lives  the  annuity  is  ^^ 

granted,  and  the  consideration  or  considerations  of  granting  the   Un7>£RHill.' 
same.'*    The  act  therefore  does  not  stop  after  requiring  a  me- 
Biorial  to  be  enrolled,  but  proceeds  minutely  to  designate  every 
essential  part  which  the  memorial  ought  to  contain.     When  a 
^ond  is  qx^en  o^  it  is  universally  understood  as  an  instrument      [  S49  ] 
binding  the  heirs :  and  the  like  in  covenant :  it  was  therefore  ua<«- 
secessary  that  the  memorial  in  ^>eaking  of  a  bond,  should  spe- 
cify any  thing  respecting  the  obligation  on  the  heirs,  because 
Ihat  is  imfdied  in  the  term  bond.     In  Mouys  v.  Leake,  8  T.R.  4 1 1  • 
Lord  Kenyon^  C.  J.  held,  that  it  was  not  necessary  to  insert  in 
the  memorial  all  the  covenants  in  a  deed,  unless  they  modify  the 
grant  itself  as  a  covenant  for  the  redemption  of  the  annuity : 
dbat  was  not  required  under  the  register  acts  for  Middlesex  and 
Yorkshire.     And  he  held  that  that  which  was  void  by  the  stat. 
13  Elix.  c  20.  (since  repealed  by  43  Geo.  3.  c.  84.  5.  10.)  as  a 
C'barge  upon  %  benefice,  might  be  good  as  a  personal  covenant. 
If  this  objection  be  valid,  the  omission  by  a  purchaser  of  lands 
•^  Yorkshire  or  Middlesex  to  describe  on  the  register  a  warranty 
^  extending  to  his  heirs  as  wiell  as  to  his  o)vn  person,  would  let 
**^  all  subsequent  incumbrances.    Co.  Dig.  Annuity^  C.  2.   Many 
are  enumerated,  in  which  it  is  held  that  the  grantee  of 
annui^  may  make  his  election  whether  he  will  claim  it  as  a 
^^Htpcharge,  or  as  an  annuity ;  but  that  having  elected  it  as  an 
^<Uiai^  to  charge  the  person,  he  cannot  afterwards  set  it  up  as  a 
•''^titrcharge.     Yet  it  was  held  in  Mouys  v.  Leake,  that  although 
^e  benefice  was  never  charged,  but  the  person  only,  it  was  not 
to  memorialize  the  personal  covenant,  upon  which 
the  validity  of  the  annuity  huqg.     And  as  the  statute  does 
'^Qt  require  the  memorial  to  state  the  covenants  of  the  deed,  as 
there  held;  so  neither  does  it  require  it  to  state  upon  what 
of  representatives  of  the  obligor  the  bond  is  made  binding: 
*^  statute  does  not  require  the  heir  to  be  named  as  party ;  for 
^^^«e  is  no  such  party  to  the  deed  as  the  heir  of  a  living  person. 
*fcc  Court  below  were  inclined  to  this  view  of  the  subject,  and 
L      •^  that  if  it  had  been  res  integra,  they  would  have  so  held ; 
I     W  thought  themselves  bound  by  their  own  former  decisions :     [  350  ] 
k     *<»^  however,  are  not  obligatory  on  a  court  of  error,  which  ^ 
^  rcriew  the  principle ;  and  as  they  have  done  in  the  case  of* 
W»i  ivhijch  at  one  period  were  entertained,   for  legaciesf  J 
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thereby  ousting  the  Courts  of  equity  of  their  most  nsefol  juris 
diction,  but  are  now  held  not  to  be  maintainable ;  and  as  the 
have  done  in  the  case  of  actions  against  femes  covert  having  a  s€ 
parate  maintenance,  whiph  were  long  supported  and  are  no^ 
deservedly  exploded,  and  as  they  have  done  in  the  case  of  cross 
remainders,  which,  it  was  long  supposed,  could  not  arise  b 
implication  between  three  or  more,  the  contrary  whereof  the 
have  now  clearly  established,  so  will  they  in  this  case,  brin 
back  the  law  to  what  it  ought  to  be. 

KnoXf  contra.     Where  heirs   are   bound,    heirs  become 
party,  and  are  therefore  required  by  the  statute  to  be  named 
the  memorial.     {Maiisfield^  C.  J.  It  is  a  strange  thing  if  tl 
heir  can  become  a  party,  living  the  ancestor,  during  whose  15 
it  cannot  be  known  who  the  heir  is.]     The  omission  to  nar 
the  heir,  even,  if  the  instrument  be  considered  without  regi» 
to  the  parties,  and  only  as  it  is  binding  on  the  property,  is 
omission  to  state  the  degree  of  obligation  on  the  property, 
is  not  a  sufficient  setting  forth  of  the  security,  nor  is  it  a  tr 
and  full  account  of  it     Willey  v.  Cawthome^   1  East^  398., 
was  held  necessary  to  state  a  joint  and  several  bond  to  be  sac 
and  not  sufficient  to  state  it  merely  as  a  several  bond.     In  tl 
cases  of  Denn  \.  Dupuis^  11  East^  134.,  the  Court  of  King 
Bench,  and  in  that  of  Purling  v.  Parkhursf,  ante  2.  237.  th 
Court  of  Common  Pleas  held  that  the  omission  to  notice  in  th 
memorial  the  obligation  oji  the  heirs,   was  fatal.     As  to  th 
arguments   ab  inconvenicnti  which  have  been  pressed  on  th 
court,  the  act  will  have  the  most  remedial  construction  by  coi 
struing  it  most  favourably  to  the  grantor. 

Holroyd  in  reply.  The  executors  of  the  grantee  and  tt 
heirs  of  the  grantor  become  parties  after  the  respective  deceu 
of  the  obligee  and  obligor,  but  are  not  parties  during  the 
lives,  and  therefore  need  not  to  be  noticed  in  the  memoria 

* 

and  the  one  and  the  other  only  become  parties  as  representative 
and  in  respect  of  the  property :  for  if  the  property  does  not  d< 
volve  to  them  they  are  not  liable,  nor  parties.  WiUey  v.  Cat 
thome  was  decided  upon  the  ground  that  the  bond  was  there  » 
insufficiently,  but  falsely  described ;  for,  as  Le  Blanc^  J.  r 
marks,  expressio  unius  est  exclusio  alterins,  and  it  must  be  take 
to  be  only  a  several,  and  not  a  joint  bond.  The  same  argumei 
does  not  apply  here ;  because  himself  and  his  heirs  are  n< 
correlatives.  If  the  memorial  had  expressed  that  the  oblige 
bpttnd  himself^  hisei^eqitor^  and  admioistrators,  the  infereni 

migl 
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ariae  that  he  had  not  bound  his  heirs;  but  it  is  no  more       181i. 

-to  be  infefted  here  that  he  did  not  bmd  his  heirs,  than  it  is,        

•^hat  he  did  not  bind  his  executors  and  administrators.     The     ^o*^'^^* 
Court  decided  Dfmn  v.  Dupuis  in  conformity  to  their  decision   Unixirhixx. 
:Sn  thi^  very  case.     It  is  said  to  have  been  argued  in  Purling  y. 
Jarikursti  that  the  circumstance  of  accepting  the  grant  of  an 
^annuity  binding  or  not  binding  upon  the  heirs,  vaiied  the  con^ 
sideration  o£  the  contract,  of  which  it  formed  a  part,  and  that  it 
oi^ht  therefore  to  be  stated  as  such ;  but  the  money  paid  is  the 
^fdj  consideration  for  the  grant:  this  judgment  therefore  ought 
"to  be  reversed. 

Cur.  adv.  vult. 
On  this  day  ManbfieLd,  C.  J.  delivered  the  judgment  of  the 
ConrL 

Tllis  is  a  question  whether  the  securities  given  to  secure  an 

annuity,  oiie  of  which  is  the  bond  which  was  the  subject  of  this 

action,  are  void  for  a  defect  in  the  memorial.    The  supposed 

defect  in  the  memorial  is,  that  in  the  bond  given,  the  heir  is     [  $52  ] 

bound,  and  the  bond  memorialieed  does  not  mention  the  heir : 

&  bond  binding  the  heir  makes  the  property  of  the  ancestor  in 

his  hands  liable :  but  a  bond  not  so  mentioning  the  heir  does 

not     The   Court  of  King's  Bench  decided  on  this  ground 

sgaitist  the  validity  of  the  memorial.     We  have  considered  this 

question  with  alt  the  respect  we  could  to  their  judgment,  and 

with  all  possible  deliberation,   and  we  think  their  judgment 

erroneous.     Whether  it  is  erroneous  or  not  depends  upcm  n 

very  late  statute,  17  G.  S.  c.  26.    The  preamble  recites  that 

the  pernicious  practice  of  raising  money  by  the  sale  of  lifo- 

annuities  had  then  of  late  years  greatly  increased,  and  was  much 

promoted  by  the  secrecy  with  which  such  transactions  were 

conducted.     So  the  whole  evil  intended  to  be  remedied  by  the 

act,  is  the  secrecy  with  which  such  transactions  were  conducted; 

and  this  evil,  it  was  thought,  would  be  sufficiently  avoided  by 

roistering  a  full  history  of  the  whole  transaction.     The  statute 

then  goes  on  to  enact,  thkt  a  memorial  of  every  deedj  bond,  or 

instrument,  or  other  assurance  whereby  any  annuity  or  rent>- 

charge  shall  after  the  passing  of  that  act  be  granted  for  one  or 

inote  life  or  lives,  or  for  any  term  of  years  or  greater  estate 

determinable  on  one  of  mOre  life  or  lives,  shall,  within  20  days 

of  the  execution  of  such   deed,  bond,  instrument,  or  other 

assurance,  be  enrolled  in  the  High  Court  of  Chancery :  this 

enactment,  then,  requires  that  a  memorial  shall  be  enrolled, 

and 
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1811!.       and  it  proceeds  to  direct  what  the  memorial  shall  oonlaijii 
.  .  namely,  the  day  of  the  month  and  the  year  when  the  deedt 

^        ^^  bond,  instnunent,  or  other  assurance  bears  date,  and  the  nam^ 

UMDkitaiLL.  of  all  the  parties,  and  for  whom  any  of  them  are  trustees,  and 
of  all  the  witnesses,  and  that  it  shall  set  fprth  the  annual  sum 
or  sums  to  be  paid,  and  the  name  of  the  p^r^n  or  persons  for 
whose  life  or  lives  the  annuity  is  granted,  and  the  consideraticm 
or  considerations  of  granting  the  saine,  otherwise  every  such 
[  d^S  ]  deed,  bond,  instrument,  or  other  assurance  shall  be  null  and 
void  to  all  intents  and  purposes.  I  baye  read  therefore,  all 
that  this  statute  requires,  all  that  the  memorial  is  to  contain, 
and  the  consequence  of  not  complying  with  this  act  of  parlia- 
ment in  enrolling  a  proper  memorial  is  extremely  pepal ;  for 
the  non-compliance  renders  all  the  securities  bad.  It  requirep 
a  great  many  particulars,  but  there  is  no  mention  therein  of  the 
covenants  or  conditions ;  and  there  certainly  is  none  of  them 
which  requires  that  the  memorial  shall  state  the  extent  to  which 
the  instrument  is  binding ;  and  it  does  not  appear  that  the  de- 
gree of  minuteness,  for  want  of  which  the  judgment  below  i^ 
given,  would  at  all  further  tend  to  that  publicity  which  is  the 
object  of  the  statute ;  or  that  without  it  the  publicity  would  not 
be  sufficient  In  giving  judgmeQt  in  the  Co^rt  of  Kii^s  Bench 
in'  this  case  Lord  Ellenborough,  C.  J.  adverts  to  a  circumstance 
which  struck  me,  although  it  is  one  lyhich  we  are  not  at  all 
called  on  to  decide ;  but  I  mention  it.  He  says,  ^^  The  act 
f^  requires  that  a  memorial  of  every  bond  shall  be  enrolled. 
**  What  then  will  satisfy  tho^e  wprd3?  Unless  the  words  have 
^^  some  meaning,  it  would  not  b^  necessary  to  set  forth  th^ 
**  penalty  of  the  bond,  whether  it  created  a  charge  of  100/.  or 
^*  1000/."  I  do  not  mean  to  pronounce  that  the  omission  to 
f  state  in  the  memorial  the  penalty  of  the  bond  would  not  vitiate 

it ;  but  I  mean  to  express  some  doubt,  whether,  if  there  were  a 
inistake  of  the  penalty,  or  an  omission  of  the  penalty,  it  would 
vitiate  the  memorial :  it  is  a  matter  of  perfect  indifference  to  the 
grantor,  and  indeed  to  the  grantee,  \fhat  is  the  amount  of  the 
penalty,  above  certain  limit3,  whether  five  times  or  fifty  times 
the  annuity.  I  mention  it  therefore,  that  it  may  not  be  looked 
iipon  as  a  point  decidedt  The  only  ca^e  ^t  all  in  point  is  that 
of  WUley  V.  Ckvwthom^  i|i  which,  by  an  unfortunate  mistake  of  a 
clerk,  the  bond  was  described  as  joint,  which  was  severa), 
[  354  1  <^^  judgment  was  given  for  the  defendant  Lord  Kenjfon 
speaks  of  the  consideration  \  the  consideration  is  merely  .th^ 

2  pric« 
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piice  paid ;  and  Lord  Kenyan  says,  ^<  the  object  of  the  l^gisla?        1812. 

tore  was  to  hold  the  annuitant  to  a  strict  description  in  the        

memorial  of  the  consideration  of  the  annuity ;  the  nature  of  the  Woiwood 
several  instruments  by  which  it  is  secured  must  be  accurately  PndsrhilI'. 
set  forth."  Now  the  statute  says  no  such  thing.  The  variatioi^ 
there,  was  not,  certainly,  a  very  important  one,  but  it  was  not 
ther^  an  omission,  but  a  variation;  for  sajring,  ^*  severally,'* 
may  exclude  the  being  jointly  bound;  and  therefore  it  might  be 
there  said  that  the  memorial  was  false.  But  here  it  is  not  &lse^ 
If  however  diat  case  had  not  been  distinguishable  from  this,  I 
do  not  think  the  Judges  would  be  bound  by  so  very  recent  a 
decision  upon  this  recent  statute,  from  attaining  the  true  inter* 
pretation.  Denn  v.  Dupuis  in  the  King's  Bench,  and  th6  former 
of  Purling  v.  Parkhurst  in  the  Common  Pleas,  are  of  no 
ight  on  the  present  occasion :  the  &rmer  was  decided  on  the 
authority  of  the  case  now  pending,  and  that  last  was  determined 
OKk  a  mere  motion,  because  we  would  not  overturn  the  decision 
o€  the  Court  of  King's  Bench :  in  that  case  too,  the  principle 
Was  abandoned  by  the  plaintiff's  counsel,  who  merely  endea^ 
poured  to  distinguish  the  case  from  that  of  Denn  v.  Ditpuis^ 
witiioat  success.  So  the  decisions  all  in  fact  rest  on  the  au- 
tHority  of  this  case.  We  think  therefore  the  ground  of  this 
dextrine  is  insufficient,  and  that  the  judgment  must  be  re*   - 

(fl). 

Judgment  reversed. 

O)  A  new  and  concise  tabular  form  for  the  memorials  of  life  annuitiet  is 
preo  by  die  statute  53  G.  s.  c.  141.  s.  3. 


[  355  ] 

Thorley  V.  Lord  KpwY,  ^«y^- 

'THIS  ,was  a  writ  of  error  brought  tp  reverse  a  judgment  of  ^^^^ 
the  Court  of  King's  Bench.     The  plaintiff  below  declared  f<,r  w^%  writ- 
*hit  he  was  a  good,  truje,  honest,  just,  and  faithful  subject  of  ^^\^^Z^\A 
^  reahn,  and  as  such  had  always  behaved,  and  considered  not  b«  mmio. 

%•  ••  '     '        •  /%    1  1    ■    •  u      tamed  it tn<y 

"«n«el^  and  until  the  con^mitting  of  the  several  grievances  by  ^^  merely 
^  defendant  thereinafler    mentioned,   yras   always    reputed,  »Poken. 
^'^feemed,  and  accepted,  by  and  amongst  all  his  neighbours, 
*^  other  good  and  worthy  subjects  of  this  realm^  to  whom  he 
^  in  anywise  known,  to  be  a  person  of  good  name,  fame,  and 
it,  to  wit,   in  the  parish  of  Petersham  'u\  the  county  of 

Surrey^ 
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1812.       Surreyj  an4  also  that  he  had  not  ever  been  guilty,  or  until  tl 
time,  &C.  been  suspected  of  the  offences  and  misconduct  therer 

TBOBLKt  ^i^j,  mentioned  to  have  been  charged  upon  and  imputed 
Lord  KxBLRY.  him ;  or  of  any  such  offences  or  misconduct,  by  means  of  whi< 
premises  he  had  before  the  committing  of  the  several  grievanc 
deservedly  obtained  the  good  opinion  and  credit  of  all  1 
neighbours  and  other  good  and  worthy  subjects  of  this  realm, 
whom  he  was  known,  to  wit,  at  Petersham:  and  also,  tli 
before  and  at  the  lime  of  the  committing  of  the  grievances 
the  defendant  below  as  thereinafter  mentioned,  the  plain* 
below  was  tenant  to  the  Right  Hon.  Archibald  Lord  Douglas 
a  messuage  and  premises,  with  the  appurtenances,  situate 
the  parish  of  Petersham^  and  he  being  desirous  and  intending; 
become  a  parishioner  of  the  same  parish,  and  to  qualify  him  s 
to  attend  the  vestry  of  and  for  such  parish,  as  such  parishion 
agreed  with  Lord  Dotiglas  to  pay  the  taxes  of  and  for  the  » 
house,  which  he  so  inhabited  as  tenant  to  Lord  Dotiglas^  a 
also  that  before  and  at  the  time  of  the  committing  of  the  grie 

[  356  ]  ances  by  the  defendant  below  in  the  1st  count  mentioned,  tl 
defendant  below  was  the  churchwarden  of  and  for  the  parish  • 
Petersham^  and  the  plaintiff  below,  so  being  desirous  and  i 
tending  to  attend  such  vestry  of  such  parish  as  such  parishione 
had  thereupon,  by  his  certain  note  in  writing,  given  notice  to  tl 
defendant  below  of  his  agreement  with  Lord  Douglas ;  yet  tl 
defendant  below,  well  knowing  the  premises,  but  greatly  env 
ing  the  happy  state  and  condition  of  the  plaintiff  below,  ai 
contriving,  and  wickedly  and  maliciously  intending  to  inju 
him  in  his  said  good  name,  fame,  and  credit,  and  to  bring  hi 
into  public  scandal,  infamy,  and  disgrace  with  and  amongst 
his  neighbours,  and  other  good  and  worthy  subjects  of  tl 
kingdom,  and  to  cause  it  to  be  suspected  and  believed  by  the 
neighbours  and  subjects,  that  he  had  been,  and  was  guilty 
the  offences  and  misconduct  tliereinafter  mentioned  to  have  be 
charged  .upon  and  imputed  to  him,  and  to  vex,  harass,  a 
oppress  him,  at  Petersham  aforesaid,  falsely,  wickedly,  a 
maliciously  did  compose  and  publish,  and  cause  and  proci 
to  be  published  of  and  concerning  him,  and  concerning  su 
agreement  with  Lord  Douglas^  and  concerning  the  said  note 
writing,  a  certain  false,  scandalous,  malicious,  and  defiunatc 
libel  in  the  form  of  a  letter  to  the  plaintiff  below,  containu 
amongst  other  things,  the  false,  scandalous,  malicious,  a 
defamatory  and  libellous  matter  following,  (accompanied  w 

6  t 
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AefcUowing  amongst  other  innuendoes,)  that  is  to  say,  ^^  My       1812. 

lord,  I  conceive,  as  churdiwarden,  (meaning  as  churchwarden       

<tf  the  parish  of  Petersham,)  I  have  nothing  to  say  to  any  private  ^^ 

agRement  with  Lord  Douglas  and  yourself;  your  note  (mean-  Lord  Kauor* 

iag  die  note  sent  to  the  defendant  below  by  the  plaintiff  below,) 

and  the  manner  it  was  conveyed  to  me,  shews  your  lordship 

still  possesses  that  perturbed  spirit  which  I  had  hoped  for  your 

€wn  sake,  after  the  composition  and  publishing  of  the  scurrilous 

address  of  the  26th  August^  would  have  been  at  rest.    I  had      [  357  ] 

Ubre  read  the  virulent,  disrespectful,  and  ungentlemanlika 

ktten  to  the  tlev.  Mrl  Marsham :  I  sincerely  pity  the  man^ 

(neaning  the  plaintiff  below),  that  can  so  far  forget  what  is  duey 

M  oaly  to  himself,  but  to  others,  who,  under  the  cloak  of 

id^ous  and  spiritual   reform,    hypocritically,    and  with   the 

possest  impurity,  deals  out  his  malice,  uncharitableness,  and    . 

Aitehoods.     N.  B.  It  was  my  intention  never  to  have  held  or 

■id  communication  with  a  writer  of  anonymous  letters,  (mean* 

^^  Aat  the  plaintiff  below  was  a  writer  of  anonymous  letters,) 

l^t  it  appears  I  cannot  now  avoid  it,  (thereby  meaning  that  the 

pbintiff  below  had  been  and  was  guilty  of  hypocrisy  and  dish 

'Hmorable  conduct)'*  There  were  other  counts  setting  out  parts 

^^^itj  of  the  same  letter :  and  the  plaintiff  below  concluded  by 

^^erring  that  by  means  of  the  committing  of  the  grievances  by 

^b«  defendant  below,  the  plaintiff  below  had  been  and  was 

S^^eady  injured  in  his  good  name,  fame,  and  credit,  and  brought 

^'tto  public  scandal,  infieuny,  and  disgrace,  with  and  amongst 

^  his  neighbours  and  other  good  and  worthy  subjects  of  this 

'^•hii,  insomuch  that  divers  of-those  neighbours  and  subjects, 

^  whom  the  innocence,   candour,  truth,  integrity,  reverence 

^xid  respect  of  the  religion  of  the  pli^ntiff  below  was  unknown^ 

'^^  on  occasion  of  the  committing  of  the  said  several  grievances 

Vy  the  defendant  below,  from  thence  hitherto  suspected  and 

^^diefed,  and  still  did  suspect  and  believe  the  plaintiff  below  to 

*tee  been  guilty  of  the  offences  and  improper  conduct  imputed 

to  him  as  aforesaid,  and  to  have  been,  and  still  to  be  guilty  of 

■^jpocrisy,  malice,  uncharitableness,  and  falsehood;  and  had, 

^  reason  of  the  committing  of  the  several  grievances  by  the 

^cfcndant  bdiow,  from  thence  hitherto,  and  still  did  refuse  to 

■*^  any  acquaintance,    intercourse,    or  discourse  with  the 

F^otiflr  below^  as  they  were  before  used  and  accustomed  to 

W,  and  otherwise  would  have  had.     And  the  plaintiff  below 

"^beoft  and  was  by  means  of  the  premises  otherwise  greatly     [  358  ] 

,  injured^ 
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ISlSl     ,  kguridi  to  wit,  in  the  parish  of  Petersham^  to  hi^  dania^s  dl 

"^ — .  s     SOOQL     Upon  Hot  guilty  pleaded,  the  cause  was  tried  at  tfitf 

^''^J'**     Surrey  spring  assizes  1809,  when  the  writing  of  the  letter  by  llie 

Lord  KaofY*  defendant  was  proved,  and  that  he  delivered  it  unsealed  to  a 

servant  to  carry,  who  opened  and  read  it :  a  verdict  was  found 
for  the  plaintiff  with  20/*  damages,  and  judgment  passed  for  thct 
plaintiff  without  argument  in  the  court  below.  The  plaintiff^in 
terror  assigned  the  general  errors. 

BamewaU  for  the  plaintiff,  in  error,  in  Trinity  term  18)  J» 
argued,  that  there  were  no  words  in  this  case,  for  whicht  if 
spoken,  the  action  would  be  maintainable,  and  he  denied  that 
there  was  any  solid  ground,  either  in  authority  or  principle,  for 
the  distinction  supposed  to  have  prevailed  in  some  cases,  that 
eertain  words  are  actionably  when  written,  which  are  not  action^ 
•  able  when  spoken.  He  contended  that  all  actionable  word^ 
were  reducible  to  three  classes :  1.  where  they  impute  a  punish- 
able crime;  2.  where  they  impute  an  infectious  disorder;  S. 
where  they  tend  to  injure  a  person  in  his  office,  trade,  or  pro- 
fisssion,  or  tend  to  his  disherison,  or  produce  special  pecuniary 
damages.  1  Xo.  Jb.  Action  sur  case  pur  pards  passim*  Co^ 
Dig.  Action  upon  the  Case  for  Defamation*  Passim*  And  these 
words  do  not  come  within  either  of  those  classes*  Neither  of 
those  books  recognize  the  distinction  between  written  and  un<r 
written  slander.  All  the  older  cases  tre^t  them  on  the  same 
footing.  Brook  v.  Watson^  Cro.  El,  408.  ^^  He  is  a  false  knavQ 
and  keepeth  a  false  debt-book,  fo^  he  chargetb  me  with  the 
receipt  of  a  piece  of  velvet,  whij[;h  is  false."  Tlie  word$  were 
held  not  to  be  actionable,  ai:i  no  such  distinction  was  there 
taken.  So,  Boughton  v.  Bishop  of  Caoentry  and  Licfifield^ 
Anderson  119.  The  words,  ^^  he  is  a  vermin  in  the  common- 
wealth, a  false  and  corrupt  man,  an  hypocrite  in  the  church  of 
God,  a  false  brother  amongst  us,"  were  held  not  actionable* 
r  359  ]  There  is  also  a  material  distinction  which  has  been  overlooked 
in  aU  the  cases,  between  those  words  which,  tending  to  irritate 
and  vilify,  are  indictable,  because  they  conduce  to  a  breach  of 
the  peace,  and  those  which  are  of  themselves  actionable,  the 
latter  class  being  by  no  means  so  extensive  as  the  former. 
Comynj  in  his  Dig,  LibeL  A.  S.  when  he  citps  Fitzgibb,  121. 
258.  that  it  is  a  libel  if  he  publishes  in  writing,  though  in  words 
not  actionable,  is  considering  this  matter  wholly  in  a  criminal 
point  of  view.  The  last-mentioned  distinction  must  necessarily 
^  *w  exist,  because  the  ground  of  action  is  the  amount  of  the  qyil 

.  '.  injury 
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iijorjr  sustained  by  the  plaintiff,  not  the  immorality  of  the  act  of       1812^ 

tite  defendant     In  the  case  of  King  v.  Lake,  indeed.  Hardr.        

470.  which  was  an  action  for  words  in  an  answer  to  a  petition  ^ 

pefened  by  the  plaintiff  to  the  House  of  Commons  against  the  Lord.KsRRT. 

defendant,    Halet   C.  B.   held,  that  although,  general  words 

spoken  once,  without  writing  or  publishing  them,  would  not  be 

xtionable,  yet  tliere,  they  being  writ  and  published,  which 

Mtailis  more  malice  than  if  they  had  been  once  spoken,  they 

^ere  actionable.     And  the  Court  being  all  of  that  opinion; 

Judgment  was  given  pro  querente  nisi  causa,  &c«     But  in  that 

c>8e^  this  ground  was  unnecessary  to  support  the  decision,  for 

the  words  imputed  violence,  seditious  language,  illegal  assert- 

"ons,  ineptitudes,  imperfections,  gross  ignorance,  absurdities, 

^  solecisms,  and  were  laid  to  be  spoken  to  the  plaintiff's 

^wnage  in  his  good  name  and  credit  and  profession  as  a  barrister 

•t  law.    And  in  2  Vent.  28.  another  action  was  brought  within 

fi^c  years  after,  betweeti  the  same  parties  for  a  letter  written  by 

Ae  same  defendant  to  the  Countess  of  Lincoln,  damnifying  the 

plaintiff  in  his  profession  of  a  barrister:  but  although  Vaughan, 

C*  J^  contrary  to  Wyld,  Tyrrell,  and  Archer,  Js.,  held  that 

•He  action  lay  not,  the  Court  did  not  at  all  advert  to  thie  dis- 

'••ictiati  between  written  and  unwritten  slander,  in  support  of 

^«r  judgment.    The  distinction  was  indeed  noticed  in  fforukiii     [  S60  ] 

^*  Ddany,  Fitzg,  254.,  but  the  same  case  is  reported  by  Strange, 

^ol  2.  898.  who  was  of  counsel  in  the  cause,  and  who  puts  it 

■■*«rcly  on  the  ground  of  its  being  spoken  of  the  plaintiff  in  his 

t*K>ofession.     In  OnsUrw  v.  Home,  S  Wils.  186.  it  is  held  that 

^^en  words  imputing  a  crime,  are  not  actionable  unless  the 

l^Unishment  be  inJBunous.     2  H.  BL  531.  Savile  v.  Jardlne,  it 

^^^Bs  held  that  the  word  swindler  when  spoken  was  not  action- 

^^le,  and  the  distinction  was  there,  indeed,  assumed,  and  the 

^2^»c  is  thereupon  argued  to  be  reconcileable  with  J*  Anson  v. 

^ftwff,  1  T.  2Z.  748.  where   the  same  word  written  was  held 

*^&iiable$  but  in  the  latter  case  is  an  innuendo,  that  the  de-> 

^fe^rfant  intended  an  obtaining  money  under  false  pretences, 

'^Inch  incurs  an  in&mous  punishment,  and  is  therefore  clearly 

•^tionable,  without  recurring  to  the  support  of  this  diluted 

*«tinction.     In  the  precedents  in  Bast.  12,  18.  Robins,  Ent.  72: 

i     ^  words  are  not  stated  as  a  libel :  it  seems  the  distinction  was 

I    ^«4nown.»   fii  Crop  v.  Tilney,  8  Salk.  226.  the  words  were  cer- 

K    ^"^.  seditious,  if  not  treasonable.     The  reason  assigned,  that 

■    m  ptigibg  or  mtiting  indicated  a  greater  degree  of  malice  than: 
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1812.       mere  speakiag,  is  a  bad  one ;  for  it  is  not  the  object  of  mi 
acticm  at  law  to  punish  moral  turpitude,  but  to  compensate  a  dvi] 
injury :  the  compensation  must  be  proportionate  to  the  measure 
Lord.  KiSRYk  of  the  4lamage  sustained ;  but  it  cannot  be  said  that  publicatioi] 

of  written  slander  is  in  all  cases  attended  with  a  greater  daHiagc 
than  spoken  slander,  for  if  a  defendant  speaks  words  to  an 
hundred  persons  assembled,  he  disseminates  the  slander  and 
increases  the  damage  an  hundred-fold  as  much  as  if  he  onlj 
wrote  it  in  a  letter  to  one. 

Dampierf  in  affirmance  of  the  judgment  This  action  ii 
maintmnable,,  first,  because  the  plaintiff  is  a  peer  of  the  realm 
[  361  j  and  many  things  are  actionable  when  spoken  of  a  peer,  whici 
are  not  actionable  if  spoken  of  a  private  person ;  as  in  thi 
Marquis  of  Dorchestei^s  case,  Mich.  24  Can  2.  B.  E.  BulL  N.  P 
4.  ^'  He  is  no  more  to  be  valued  than  that  dog  that  lies  there.' 
So  in  the  case  of  the  Earl  (^Peterborough  v.  Stanton^  ibid.  '<  TIm 
Hart  of  Peterborough  is  of  no  esteem  in  this  country ;  no  mai 
of  reputation  has  any  esteem  for  him ;  no  man  will  trust  hin 
for  two-pence ;  no  man  values  him  in  the  country ;  I  value  hin 
mo  more  than  the  dirt  under  my  feet"  It  does  not  appear  thai 
either  of  these  was  an  action  of  scandalum  magnaiunu  The  case 
of  the  Earl  of  Peterborough  v.  Williams^  Comb.  43.,  2  Sho.  505., 
is  indeed  there  said  to  be  scandalum  magnatum.  The  principle 
on  which  actions  may  be  sustained  for  words  is  rather  narrowl] 
laid  down  in  the  argument  for  the  plaintiff  in  error,  when  the 
causes  of  action  are  said  to  be  only  crime,  pecuniary  damage, 
and  infectious  disease.  The  gist  of  the  last  is,  that  the  imputap 
tion  deprives  the  plaintiff  of  society.  But  what  can  more  de- 
prive a  man  of  society  than  this  imputation  of  being  one  *^  who^ 
under  the  cloak  of  religion  and  spiritual  reform,  hypocritically 
and  with  the  grossest  impurity  deals  out  his  malice,  uncharitable- 
ness,  and  falsehoods?"  If  this  is  not  a  leprosy  of  the  mind  as 
much  to  be  shunned  as  that  of  the  body,  the  loss  of  society  is 
not  much  to  be  regretted.  K  Lakers  case  had  gone  upon  his 
loss  as  a  barrister,  there  would  have  been  no  room  for  all  die 
discussion  that  took  place;  and  especially  Hal^s  judgment, 
taking  the  distinction  between  speaking  and  writing.  [Heathy  J. 
It  appears  by  Skyn.  124.  that  the  judgment  in  the  case  of  £Mg 
Y»  Lake  was  affirmed  in  error.]  Austin  v.  Culpepper^  SL  C 
iSho..  313.  The  same  distinction  is  taken  in  Shower  314^ 
though  it  is  not  taken  in  Slynner^  where  the  libel  impntstj 
peijMcy,  and  was  therefore  ck^xly  actioni^Ie.    1  Ford^  M&  ^d. 

the 
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the  case  of  iiarman  v.  Delan;/^  i$  reported  more  fully  than  in       18  IS. 

the  printed  report ;  and  it  is  there  said  •  that  it  was  so  agreed  by        

the  Court     2  JFbrrf,  78.  &  9.     Bradley  v.  Methuen :  it  there     '^^^^^^ 

BUfpms  that  Lord  Hardwicke  recognized  the  distinction,  though  Lord  Kjbrrt* 

it  was  not  absolutely  necessary  to  the  judgment,  which  there    t     ^^^  J 

passed  for  the  plaintiff.     There  is  another  principle  upon  which   , 

the  action  for  slander  is  to  be  maintained  beyond  that  of  penalty 

and  punishment,  viz.  of  disgrace  and  discredit;  and  whether 

that  be  produced  by  writing,  or  by  words,  if  it  is  punishable  by 

indictment  as  tending  to  a  breach  of  tlie  peace,  it  is  also  the 

subject  of  a  civil  action,  which  may  be  brought  to  recover  a 

compensation  for  the  injury  the  plaintiff  sustains  by  being  de- 

pmed  of  society,  as  for  a  temporal  damage.     2   JVils.  408., 

VHkn  V.  Monsey.     Bathurst,  J.  held  that  writing  and  publish- 

iog  any  thing  of  a  man  that  renders  him  ridiculous,  is  a  libel, 

ud  actionable ;  and  fully  recognized  the  distinction  between 

written  and  spoken  slander.     This  case  continues  the  chain 

km  the  time  of  Hale,  C.  B.  1670,  to  the  time  of  WUmottj  C.  J. 

vithin  living  memory.     Bell  v.  Stone,  1  Bo$.  33.     The  Courts 

in  the  absence  of  Eyrey  C.  J.,  clearly  held  that  written  words  of 

OQBtomely  were  actionable.     [Macdonald,  C.  B.  Villain  was  the 

WQid  there.]    This  brin^,  us  down  to  Kaye  v.  BayUy  (a),  where 

tke  amount  of  damages  made  the  question  of  importance,  and 

it  vas  thrice  fully  argued.   If  this  series  of  150  years'  decisions, 

M  it  was  a  very  learned  person,  Le  Blancy  then  Seijeantt 

vlu)  refused  to  argue  the  point  in  BeU  v.  Stone,)  will  not  suffice 

^  varrant  the  opinion  that  an  action  will  lie  in  such  case,  there 

tt  DO  reliance  to  be  placed  on  authority.     If  words  imputing  a 

derdiction  of  every  duty  of  imperfect  obligation  cannot  be 

made  the  subject  of  an  action,  the  law  of  libel  very  imperfectly 

gnaids  society. 

,  BamemaU  in  reply.    The   Court  will  not  be  disposed  to     [  36S  ] 

eptfend  the  principle  laid  down  in  all  the  books,  limiting  the. 

ones  in  which  words  are  actionable.    In  1  Bs^.  Ab^  case  for 

aJbidcr,  and  Co.  Dig.,  Action  on  the  Case  for  Drfamation,  the 

written  and  spoken  slander  axe  treated  of  under  one  title ;  and 

in  the  older  entries  there  is  no  difference  made  in  the  declara- 

QQDs  between  written  and  unwritten  slander,  except  using  the 

,wofd  ^  qwken''  instead  of  <^  written*"    In  ViUiers  v.  Mondey, 

• 

(•)  One  of  tke  pttitiflt  in  that  caae  having  died  pending  the  writ  of  errois 
VI  jwlpiiail  enr  waiL|gbP6n^ 

the 
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1B12.       lite  words  imjAited  an  infectious  disorder.     In  Harmon  t. 

"^  laney  the  Words  were  spoken  of  the  plaintiff  in  his  trade 

^^  gunsmith.    De  Grey^  C.  J.,  in  Wtls^  IfSl.^  says  that  to  im 

Ixird  Kerry,  to  any  man  the  mere  defect  or  want  of  mofal  virtue,  n 

duties,  or  obligations,  which  render  a  man  obnoxious  to  i 

kind,  is  not  actionable.     The  case  in  Anderson  \^  in  point, 

the  words  here  used  are  not  actionable.     The  injury  consis 

the  evil  done  to  the  plaintiff  in  the  minds  <3S  others ;:  and  i 

words,  when  spoken,  be  not  an  injury,  they  cannot  b^  i 

written.     To  hold  otherwise  would  be  to  make  the  imiAon 

and  not  the  damage,  the  ground  of  action. 

Cvr.  adv.  Vk 

Mansfield,  C.  J.  on  this  day  delivered  the  opinion  oi 
Court. 

This  is  a  Writ  of  error,  brought  to  reverse  a  judgment  o 
Court  of  King^s  Bench,  in  which  there  was  no  argument 
was  an  action  on  a  libel  published  in  a  letter,  which  the  b 
of  the  letter  happened  to  open.  The  declaration  has  cert 
some  very  curious  recitals.  It  recites  that  the  plaintiff 
tenant  to  Archibald  Lord  Douglas  of  a  messuage  in  Peten 
that  being  desirous  to  become  a  parishioner  and  to  attenc 
vestry,  he  agreed  to  pay  the  taxes  of  the  said  house ;  tha 
plaintiff  in  eitor  was  churchwardai,  and  that  the  defenda 
error  gave  him  notice  of  his  agreement  with  Liord  Douglas j 
[  964  ]  that  the  plaintiff  in  error,  intending  to  have  it  believed  tha 
said  earl  was  guilty  of  the  offences  and  misconducts  therein 
mentioned,  (offences  there  are  none,  misconduct  there  may 
wrote  the  letter  to  the  said  earl  which  is  $et  forth  in  the  p 
ings.  There  is  no  doubt  that  this  was  a  libel,  for  whicl 
plaintiff  in  error  might  have  been  indicted  and  punished; 
cause,  though  the  words  impute  no  punishable  crimes, 
contain  that  sort  of  imputation  which  is  calculated  to  vi] 
tnan,  and  bring  him,  as  the  books  say,  into  hatred,  contc 
and  ridicule;  for  all  words  of  that  description  an  indict 
lies ;  and  I  should  have  thought  that  the  peace  and  good  i 
of  individuals  was  sufficiendy  guarded  by  the  terror  of 
criminal  proceeding  in  such  cases.  The  words,  if  m 
spoken,  would  not  be  of  themselves  sufficient  to  suppoi 
action.  But  the  question  now  isy  whether  an  action  will  li 
these  words  so  written,  notwithstanding  that  such  an  a 
iirould  not  lie  for  them  if  spoken ;  and  I  am  very  sorry  it 
not  discussed  in  the  Court  of  King's  Bench^  that  we  li 
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have  had  the  opinion  of  all  the  twelve  judges  on  the  point,        1812. 

whether  there   be   any  distinction  as  to  the  right  of  action,         

between  written  and  parol   scandal;  for  myself,  after  having     Thorlky 
heard  it  extremely  well  argued,  and  especially,  in  this  case,  by  Lord  Kerrt/ 
Mr.  Bamewallj  I  cannot,  upon  principle,  make  any  difference 
between  words  written  and  words  spoken,  as  to  the  right  which 
arises  on  them  of  bringing  an  action.     For  the  plaintiff  in  errof 
it  has  been  truly  urged,  that  in  the  old  books  and.abridgm^ts 
no  distinction  is  taken  between  words  written  and  spoken.    But 
the  distinction  has   been  made  between  written  and   spoken 
slander  as  far  back  as  Charles  the  Second's  time,  and  the  differ- 
ence has  been  recognized  by  the  Courts  for  at  least  a  century 
haA.    It  does  not  appear  to  me  that  the  rights  of  parties  to  a 
good  character  are   insufficiently    defended  by   the   criminal 
remedies  which  the  law  gives,  and  the  law  gives  a  very  ample 
fidd  for  retribution  by  action  for  words  spoken  in  the  cases  of     [  365  J 
^ledal  damage,  of  words  spoken  of  a  man  in  his  trade  or  pro- 
fcssion,  of  a  man  in  office,  of  a  magistrate  or  officer;  fof  all 
these  an  action  lies.     But  for  mere  general  abuse  spoken,  no 
action  lie&     In  the  arguments  both  of  the  judges  and  counsel, 
in  almost  all  the  cases  in  which  the  question  has  been,  whether 
what  is  contained  in  a  writing  is  the  subject  of  an  action  or  not, 
it  has  been  considered,  whether  the  words,  if*  spoken,  would 
maintain  an  action.     It  is  curious  that  diey  have  also  adverted 
to  the  question,  whether  it  tends  to  produce  a  breach  of  the 
peace:   but  that  is   wholly  irrelevant,  and  is  no  ground  for 
jneoorering  damages.     So  it  has  been  argued  that  writing  shews 
more  deliberate  malignity;  but  the  same  answer  suffices,  that 
the  action  is  not  maintainable  upon  the  giound  of  the  malignity^ 
bat  for  the  damage  sustained.     So,  it  is   argued  that  written 
scandal  is  more  generally  diffiised  than  words  spoken,  and  is 
therefore  actionable ;  but  an  assertion  made  in  a  public  place, 
as  upon  the  Royal  Exchange,  concerning  a  merchant  in  London^ 
may   be  much  more  extensively  diffiised  than  a  few  printed 
papers  dispersed,  or  a  private  letter :  it  is  true  that  a  newspaper     • 
may  be  very  generally  read,  but  that  is  all  casual.     These  are 
fbe  arguments  which  prevail  on  my  mind  to  repudiate  the  dis* 
tincdon  between  written  and  spoken  scandal ;  but  that  distinction 
has  been  established  by  some  of  the  greatest  names  known  to 
die  law.  Lord  Hardwickej  Hale,   I  believe,  Holty  C.  J.,  and 
ocliers.     Lord  Hardxmcke,  C.  J.  especially  has  laid  it  down  that 
in  action  for  a  libel  may  be  brought  on  words  written,  when  the 
Vou  IV.  Z  words. 
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1812*       words,  if  spoken,  would  not  sustain  it     Co.  Dig.  tit  Lil^ 

"~""       referring  to  the  case  in  Fitzg.  122.  253.,  says,  there  is  ai 

^^  tinction  between  written  and  spoken  scandal.  By  his  putting 

Lord  Kerry,  down  there  as  he  does,  as  being  the  law,  witliout  making  m, 

query  or  doubt  upon  it,  we  are  led  to  suppose  that  he  was 
[  ^^  3     the  same  opinion.     I  do  not  now  recapitulate  the  cases,  but  ' 
cannot,  in  exposition  to  them,  venture  to  lay  down  at  this  di 
that  no  action  can  be  maintained  for  any  words  written,  / 
which  an  action  could  not  be  maintained  if  they  were  spokei 
upon  these  grounds  we  think  the  judgment  of  the  Court  ( 
King^s  Bench  must  be  affirmed.     The  purpose  of  this  action 
to  recover  a  compensation  for  some  damage  supposed  to  t 
sustained  by  the  plaintiff  by  reason  of  the  libel.     The  tendem 
of  the  libel  to  provoke  a  breach  of  the  peace,  or  the  degree  < 
malignity  which  actuates  the  writer,  has  nothing  to  do  with  tl 
question.     If  the  matter  were  for  the  first  time  to  be  decided 
this  day,  I  should  have  no  hesitation  in  saying,  that  no  actk 
could  be  maintained  for  written  scandal  which  could  not 
maintained  for  the  words  if  they  had  been  spoken. 

Judgment  affirmed. 


May  11. 


Reoorery 
amended  by 
iDcreasing  the 
■umber  of  n 
meiioages, 
which  had  ori- 
ginally been  all, 
to  43,  into 
which  number 
Uiey  had  been 
fubdiTided. 


Home,  Demandant }  y  Tenant ;  Rossiter, 

Vouchee. 

TENSj  Seijt  was  permitted  to  amend  a  recovery  which  \ 
been  suffered  of  an  estate  by  the  description  of  IJ  m 
suages,  by  increasing  the  number  to  4S  jmessuages,  iqx>n 
affidavit  that  the  whole  estate  passed  by  the  description  in 
deed  to  lead  the  uses,  and  that  the  number  of  houses,  wh 
was  only  17  at  the  time  when  the  last  preceding  recovery ' 
suffered,  had  been  since  increased  to  43  by  subdividing  thei 
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Lk  Cheminant  v.  Pearson. 
Le  Cheminant  v.  Allnutt. 

THIS  was  an   action   upon  a  policy  of  insurance  at  and  A  licence  to  im- 
i.  -  .     ^T  ,  .  J   port  direct  from 

iTom  Jersey  to  a  port  or  ports  in  Norway  f  there  in  port,  and  any  port  in  Abr- 
back  to  London,  with  or  without  simulated  papers  or  clearances,  SiUaitfi^mllny 
to  pay  on  notification  of  capture,  seizure,  or  detention,  without  port  North  oC 
waiting  official  documents,  upon  the  ship  ^aqy/s/f7^  valued  at  any  port  in  Yor. 
^000/.,  beginning  the  adventure  at  and  from  Jersey,  subscribed  ^'  *«*  inci- 
''y  the  defendant  for  200/.     The  first  count  of  the  declaration  port  from 
•verred,  that  during  the  voyage,  the  ship,  by  force  of  the  winds  riSSu^S^ret 
and  waves,  and  by  the  perils  of  the  sea,  was  damaged  to  the  SjjJ]^»**f'."°5 
amount  of  373/.  135.  10(2.,  and  that  thereupon  the  assured,  their  port,  whether 
factors,  servants,  and  assigns,  did  sue,  labour,  and  travail  for,  ^^J*  ^^'* 
^^9   and  about  the  defence,  safeguard,  and  recovery  of  the  ship,  to  iVonmiy,  to 
^nd  thereby  incurred  great  charges  and  expences,  to  wit,  to  the  *  j*^  nabi'my 
anaount  of  373/.  135.  lOA ;  and  averred  that  the  proportion  con-  «f  ?>>«  «»<>». 
^^butable  by  the  defendant,  according  to  the  rate  and  quantity  restricted  to  the 
^^  his  sum  by  the  policy  insured,  amounted  to  12/.  95. ;  and  that  •j'g!^  tS^?. 
^*^rwards  the  vessel  sailed  from  Jersey  on  the  voyage  insured,  tion,  bat  he 
^**^^  during  the  voyage  was  forcibly  captured  by  persons  un-  Stbertoteveral 
^^'^own,  and  wholly  lost,  by  reason  whereof  the  defendant  be-  a^^erage  lowef, 
^^^*rie  liable  to  pay  the  plaintiff  212/.  95.  according  to  the  effect  loss  andtoul 
^*  liis  policy.     The  second  count  proceeded  on  the  total  loss  j^'^'p^^ 
^^jr.     •There  were  also  coimts  for  money  lent,  money  paid,  and  labour  be- 
^oney  had  and  received,  and  upon  an  account  stated.     The  de-  the'dd^ce  ^ 
*^ttdants  paid  into  court  1 21.  95.,  being  61. 45. 6d.  per  cent,  upon  the  «afeguard,  and 
^^"^  count     Upon  the  trial  of  this  cause  at  Guildhall^  at  the  sit-  ship,  to  a  much 
^ings  after  Michaebnas  term  1811,  before  Mansfield,  C.  J.,  it  ap-  f^^^^""^ 
P^tU'ed  that  the  plaintiff,  who  was  owner  of  the  ship  which  had  scription;  and 
*^«^n  prize  to  a  British  captor,  chartered  her  to  Messrs.  Neck  J^JeraWe  aTan 
^*^d  Co.  of  London  foi*  the  voyage  from  Jersey  to  Christiana  in  average  loss. 
Norway y  a  place  belonging  to  Denmark,  then  at  war  with  Great  not  adocament 
Britain,  and  thence  with  a  cargo  of  deals  for  London,  for  con-  l^",J?^Jj^^* 
^^cftlment,  describing  her  in  the  charter-party  as  a  Pappenbwrgh  asexprevive  of 

a  ship's  national 

character. 

^  the  defendant  on  a  policy  would  impugn  the  plaintiff's  right  to  recover  for  a  loss  by  capture,  on 

^  €i%uod  that  the  oandeomation  appears  by  the  sentence  of  a  foreign  eourt  to  have  proceeded  oa 

r^   ^«at  of  certain  documents,  not  required  by  the  law  of  nations,  which  the  pfointiff  ought  to 

^^  ^twidcd,  it  is  for  the  defendant  to  shew  by  evidence,  the  foreign  law  or  treaty  which  renders 

Z  2  vessel.    ■•  ■" 
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1812.  vessel.  Neither  warranty  nor  representation  of  her  national  or 
neutral  character  was  made  to  the  underwriters  at  the  time  of 
effecting  the  insurance :  the  vessel  was  injured  by  a  gale  of  wind 
while  lying  in  the  port  of  Jersey  previous  to  her  voyage,  and 
sustained  the  average  loss  declared  for  and  admitted,  which  was 
repaired  bjr  the  plaintiff.  The  i)laintiffs  had  procured  a  licence 
signed  by  a  secretary  of  state,  to  be  granted  to  SemeU  dxAs^ecks^ 
of  London,  merchants,  on  behalf  of  themselves  and  other  British 
or  neutral  merchants,  and  thereby  permitting  a  vessel,  bearing 
any  flag,  except  the  French,  to  import  direct  from  ^any  port  in 
Norway,  Sweden,  or  Denmark  without  the  Baltic^  not  under 
blockade,  or  to  sail  in  ballast  from  any  port  North  of  the  SckeUU 
to  any  port  of  Norway,  Sweden,  or  Dennmrk  without  the  Baltic^ 
not  under  blockade,  and  in  either  case  to  import  from  thence  a 
cargo  of  such  goods  as  are  permitted  by  law  to  be  imported, 
(except  spirits,  stock  fish,  and.  fish  oil,)  to  any  port  of  the  united 
kingdom,  notwithstanding  all  the  documents  might  represent 
her  to  be  destined  to  a  neutral  or  hostile  port,  and  to  whomso- 
ever the  property  might  appear  to  belong.  The  ship  sailed  on 
the  voyage  insured,  in  ballast,  under  Pappenburgh  colours,  and 
[  369  ]  before  she  arrived  at  Christiana  was  captured  by  a  Danish  pri- 
vateer, and  libelled  in  the  admiralty  court  at  Christiansandy  the 
proceedings  wherein  stated  that  the  vessel  had  the  following 
documents :  1.  a  sea-pass,  dated  Meppin :  2.  a  bill  of  sale  of 
the  ship,  dated  Pappenburgh:  3.  a  certificate  dated  Pappen^ 
burgh:  4.  a  certificate  of  burghership  of  the  same  place  for  the 
captain  :  5.  a  list  of  the  crew,  dated  Pappenburgh.  6.  Two  Spa^ 
nish  documents,  and  the  logbook  of  the  vessel,  consisting  of  loose 
sheets  of  paper:  that  the  captor  alleged  that  there  was  wanting 
among  them  both  a  register,  and  a  biU  of  admeasurement,  and 
that  the  logbook  was  not  in  due  order,  and  that  the  captain  of 
the  vessel  pretended  to  be  coming  from  Tetieriffe,  at  which  place 
he  said  he  had  imloaded  a  cargo  of  oats  and  cheese  from  Pap^ 
penburgh,  and  was  now  bound  to  Christiana  for  a  cargo  of  wood, 
which  voyages  of  the  vessel  and  other  circumstances  the  captor 
found  very  suspicious,  and  therefore  considered  himself  entitled 
to  detain  the  vessel.  In  those  proceedings  the  master  of  the  ves- 
sel affirmed  the  vessel  to  belong  to  a  Pappenburgher,  that  she  was 
built  in  the  North  of  Holland,  had  been  carried  as  prize  into 
Jersey,  and  condemned ;  where  she  was  sold,  repurchased  for  a 
Dutch  accoimt,  and  had  lately  been  sold  to  her  present  alleged 
owner,  and  that  he  had,  afler  discharging  the  cargo  of  oats  and 

6  cheese. 
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cheese,  come  from   Teneriffe  in  ballast.     Some  of  the  crew,        1812. 
however,  and  after  them  the  master,  confessed  the  true  facts  of 
the  voyage.     The  act  of  the  court  stated,  that  "  the  Court,  upon 
examination  of  the  documents  above  enumerated,  and  upon  mi- 
nute consideration  thereof,  as  well  as  of  all  the  circumstances  of 
the  case,  pronounced  the  following  sentence.  This  present  cause 
concerns  the  ship  called  Nooytstilly  sailing  in  ballast,  which  has 
been  detained  and  carried  into  Christiansaiid  by  the  royal  cutter 
No.  11.;  and  although  at  first  it  has  been  stated  by  the  captain, 
as    w-ell  as  two  men   of  his   crew,  that  the  vessel  was  com- 
uig  from  Teneriffey  whither  she  had  brought  a  cargo  from  Pap*'    [  370  ] 
P^nburgh,  and  that  she  was  now  bound  to  Christiana  in  order  to 
^e   in  there  a  cargo  of  wood ;  and  although  this  agrees  with 
the  exhibited  certificate  of  clearance  and  bill  of  health  in  the 
Spanish  language,  dated  the  15th  of  May  1810,  it  has  been  ma- 
'^'tested  since,  by  the  unanimous  declaration  of  the  crew,  and 
™J1  J  also  by  the  confession  of  the  captain  himself,  that  the 
▼ess^  was  coming  from  Jersey^  and  that  the  two  Spanish  docu- 
Dient*  mentioned  above,  as  well  as  the  list  of  the  crew,  were 
'^^'K^.    The  captain  having  thus  made  use  of  a  simulated  clear- 
ai^c^^  in  order  to  enable  himself  to  proceed  from  Jersey  to  a 
Nor-Xfjegian  port,  and  as  the  vessel,  besides,  has  got  neither  a 
r^^ster  nor  a  certificate  of  admeasurement,  to  which  must  Be 
added,  that  the  bill  of  health,  the  list  of  the  crew,  and  the  log- 
^><>^lc5  are  forged,  the  vessel  and  her  inventory  cannot  avoid  be- 
ing   condemned;  because,  as  it  is  an  evident  offence  against 
D^^nutrk  to  procure  admission  into  her  ports  by  falsehood, 
wbicli  is  contrary  to  the  system  adopted  and  publicly  declared 
by  this  country,  it  is  likewise  absolutely  fixed  in  the  regulations 
fot  privateering,  dated  the  28th  March  1810,  that  vessels  which 
9X^  in  a  situation  like  the  present,  are  to  be  considered  as  law- 
ful prizes.     The  captured  captain  has,  indeed,  comft  forward 
trith  the  excuse  that  owing  to  damage  sustained,  he  had  been 
obliged  to  put  into  England,  where  he  found  himself  under  the 
necessity  of  selling  his  cargo,  in  order  to  prevent  it  from  being 
totally  damaged,  and  he  uttered  further  respecting  the  forged 
documents,  that  he  was  obliged  to  have  them,  in  order  to  be 
able  to  follow  his  intention  to  proceed  to  Norway  for  a  cargo  of 
wood,  which  he  meant  to  carry  from  thence  to  a  neutral  port ; 
but  the  regulations  for  privateering  are  so  definitive  with  re- 
gpect  to  simulated  papers,  that  these  arguments  can  be  in  no 
ease  of  any  consideration ;  and  it  is  therefore  considered  as  be- 
ing 
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1912.       ing  unnecessary  to  make  any  farther  inquiries  n^espec 

^~  truth  or  ^untruth  of  the  captain's  pretexts^  if  even  it  < 

NANT  "    considered  that  it  was  possible  to  throw  any  light  npon 

V*         ject  accordinir  to  the  circumstances  of  the  same.     Then 

r  *S71  1     ^^^^^  passed  is»  that  the  vessel  called  NooytUUl  \a 

command  of  Captain  Martin  Dicks^  which  has  been  cap 

Peter  Madieny  itUerim  lieutenant  of  the  navy,  with  her  ii 

and  further  contents,  is  hereby  adjudged  to  the  captor  \ 

prizew    The  costs  of  the  suit  are  to  be  paid  by  the  prize 

jury  found  a  verdict  for  the  plaintiff  for  200/.  beyond  th 

paid  into  Court* 

Shepherd,  Seijt  in  Hilary  term  1812  obtained  a  rule  n 
aside  this  verdict  and  enter  a  nonsuit,  upon  two  grounds, 
the  voyage,  being  to  an  enemy's  country,  and  therefori 
was  #an  entire  voyage  from  Jersey  to  Christiana  and  b 
therefore  illegal  as  well  in  its  inception,  as  in  it9  end, 
the  licence  obtained,,  legalizing  only  the  importing  dix 
Norway,  or  the  sailing  thither  from  some  port  Nan 
Scheldt^  did  not  authorize  a  sailing  thither  from  Jerse\ 
was  a  port  South  of  the  Scheldt^  and  the  insurance  w< 
protect  that  ill^al  voyage  from  Jersey,  in  the  course  < 
she  was  captured.  2.  That  the  ship  was  not  sea-w< 
want  of  a  Pappenburgh  register,  upon  the  want  of  w 
sentenoe  of  condemnation  had  principally  proceeded, 
that  if  the  plaintiff  were  entitled  to  recover,  the  verdict 
reduced  to  187^  1  Is^  upon  the  ground,  that  the  utmost 
of  the  underwriter  upon  the  contract  of  insurance  did 
oeed  the  sum  of  2002.  for  which  he  had  subscribed  th 
and  the  residue  of  whichj  12L  ds.  the  defendant  had 
paid  mto  Court 

Be$t  and  Vaughan^  Sei]ts«  in  this  term  shewed  caum 
[  372  1  ^^  ^^^^  ^  ^  ^  construction  of  the  licence,  thej 
that  it  was  now  clearly  established  that  licences  to  tni 
to  be  expooflyded  libera%»  the  opposite  doctrine  had  b 
siaee  abandoned,  first  by  the  court  of  admiralty,  and 
the  courts  of  Westminster-JkalL  The  policy  of  the  go^ 
in  granting  these  licenc^s^  was,  to  encourage  British  co 
and  especially  BritiA  exportation  c^  colonial  produce, 
to  encourage  the  commerce  of  the  other  belligerent  and 
states  among  each  other :  the  meaning  of  the  second  alt 
of  the  licence  therefore  was^  that  if  the  par^  Ecena 
from  a  pttTt  of  the  continent  to  the  port  where  she  was 
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in  her  oirgo^  she  should  make  that  voyage  in  ballast,  that  the       1812. 

licence  might  not  protect  a  continental  cargo  to  Norway  from        

J3ritish  cmixers ;  but  it  did  not  mean  to  restrict  the  place  from  Jj^^ 
^wrhich  the  vessel  should  be  originally  fitted  out,  to  such  ports  of  «• 
dreiU  BritcUn  as  were  in  a  more  northern  latitude  than  the  P*^**'*'' 
JScheldtf  to  the.  exclusion  of  ships  sailing  from  such  ports  as  lay 
XKiore  to  the  South;  still  less  to  exclude  all  British  ports;  and 
^iXrrsey  must  be  considered  as  a  port  of  Great  Britain  lying  South 
of  tiie  Scheldt.  The  Scheldt  was  mentioned  as  a  ierminus  only 
'with  a  relation  to  ports  of  the  continent  2.  The  sentence  of 
denmation  does  not  distinctly  prove  the  absence  of  any  pa- 
bnt  if  it  does,  yet  it  does  not  prove  that  the  papers  defi- 
ient  were  required  by  the  law  of  nations ;  if  at  all  neceiSsary, 
could  be  required  only  by  some  municipal  regulation  of 
,  and  what  that  is,  or  whether  there  be  any  such,  is  a 
V  not  of  law,  for  the  Court  cannot  notice  the  laws  of  a 
state,  but  of  bctj  of  which  no  evidence  has  been  given. 
die  law  of  foreign  countries  could  be  assumed  to  coincide 
idi  the  law  of  En^ndf  yet  our  own  register  acts,  which  are 
XM>  part  of  the  law  of  nations,  nor  even  of  the  fundamental  mu- 
vaocipal  law  of  England^  being  long  subsequent  in  date  to  the 

v^ation  acts,  do^ot  require  a  certificate  of  registration  for     [  373  ] 

J  bat  the  ships  of  our  own  country ;  it  cannot  therefore  be 

ed  that  the  law  of  Denmark  requires  a  similar  instrument 

for  foreign  ships.     The  certificate  of  admeasurement  has  still 

l4Bt*  to  do  with  the  law  of  nations,  or  national  character,  being 

purely  a  fiscal  regulation.    Dawson  v.  Aftyy  7  Eastj  367.  it  was 

idedy  that  if  a  ship  was  not  represented  to  be  an  American 

the  time  of  effecting  the  insurance,  nor  described  as  such  in 

policy^  the  want  of  a  certificate  of  her  having  on  board  no 

^ntnband  of  war,  which  was  required  by  a  treaty  between    • 

^ain  and  the  United  States,  did  not  avoid  a  policy  effected  on 

tii^  goods  on  board«    The  case  of  Belt  v.  Carstairsj  14^  Eastf 

374>«9  wbi<di  will  be  cited  as  having  over^ruled  this,  is  much 

riiakcai  by  the  case  of  Wainhouse  v.  Camie,  ante,  vol.  4.  279.^ 

^here  the  Court  held  that  the  owner  of  goods  was  bound  to  see 

^at  there  was  a  proper  licence.     The  case  of  Bell  v.  Carstairs 

is  not^  however,  applkaUe  here ;  for  there  the  pasAsport  in  the 

Inscribed  form  ii^aa  required  by  treaty  with  America,  which  the 

Jbnerican  was  necessarily  bound  to  observe.     It  neither  appears 

by  any  ease  cited,  nor  by  any  recital  of  the  sentence,  that  this 

legMter  is  repaired  by  the  law  of  natioBS ;  on  the  conii'ary,  it 

7  appears 
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1812.       aj^pears  by  the  sentence,  that  it  is  merely  a  privateering  r^ula- 

tion,  to  which  we  need  not  attend. 

NANT  *        As  to  the  third  point,  it  is  clear  that  in  many  cases  the  liabi- 
V.  lity  of  the  ^nderw^ite^  is  not  limited  by  the  amount  of  the  sub- 

Feabsok*  scription.  This  is  recognized  by  Lord  EUenborough,  C.  J.  in 
the  case  of  Livie  v.  Janson^  12  Easty  655.,  where  he  admits  that 
<'  there  may  be  cases  in  which,  though  a  prior  damage  may  be 
followed  by  a  ^tal  loss,  the  assureds  may  nevertheless  have 
rights  or  claims  in  respect  of  that  prior  loss,  which  may  not  be 
extinguished  by  tlie  subsequent  total  loss.  Actual  disburse- 
ments for  repairs  in  fact  made  in  consequence  of  injuries  by 
[  374f  ]  perils  of  the  seas  prior  to  the  happening  of  the  total  loss,  are  of 
this  description ;  unless  indeed  they  are  more  properly  to  be 
considered  as  being  covered  by  that  authority,  with  which  the 
assured  is  generally  invested  by  the  policy,  of  suing,  labouring, 
travailing,  &c.  for,  in,  and  about  the  defence,  safeguard,  and  re* 
covery  of  the  property  insured ;  in  which  case  the  amount  of 
such  disbursements  might  more  properly  be  recovered  as  money 
paid  for  the  underwriters  under  the  directicMi  and  allowance  of 
this  provision  of  the  policy,  than  as  a  substantive  average  loss  to 
be  added  cumulatively  to  the  total  loss  which  is  afterwards  in* 
curred  in  consequence  of  the  sea  risks."  It  is  indifferent  to  the 
plaintiff  under  which  of  these  titles  he  recovers  the  sum  he  ex- 
pended in  the  repairs,  as  he  has  counts  in  his  declaration  which 
will  embrace  either  of  them. 

Shepherd,  Lens,  and  Mardiall,  Seijts.,  in  support  of  the 
rule,  contended,  that  it  was  necessary  for  every  ship  to  have  a 
register  of  the  country  to  which  she  purports  to  belong :  the 
permission  to  carry  simulated  papers  does  not  dispense  with  her 
having  a  perfect  set  of  all  those  documents  which  denote  her 
national  character.  Simulating  the  Pappenburgh  flag,  she  ought  to 
possess  all  the  documents  which  designate  the  ships  of  that  state. 
It  is  immaterial  to  what  neutral  state  the  ship  might  have  be- 
longed, but  she  was  bound  to  belong  to  the  flag  of  some  of  those 
nations,  neutral  or  belligerent,  whose  flag  is  recognized  and  re- 
spected :  it  is  not  sufficient  for  her  to  belong  to  no  nation,  as  a 
pirate.  In  Bell  v.  Carstairs  it  was  ruled,  that  where  the  neglect  of 
the  ship-owners  to  procure  proper  documents  for  the  ship  is  the 
pause  of  the  loss,  they  cannot  recover  it  against  the  underwriters. 
And  inasmuch  as  it  is  evident  in  this  case,  from  reading  the 
whole  of  the  sentence,  that  the  condemnation  proceeded  on  the 
irwt  of  proper  documents,  the  underwriters  are  discharged. 

Lord 
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in  the  course  allowed,  she  must  also  go  out  in  the 
^^^    «Dowed:  the  case  would  be  better  for  her  if  nothing 
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Pearson. 
♦375  ] 
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Lord  ElUnbarougk,  in  Bell  v.  ^Carstairs^  drew  the  distinction        1812. 
between  the  case  of  an  insurance  on  goods  iuid  an  insur- 
loce  on  the  ship,  and  so  repelled  the  use  which  was  attempted 
to  be  made  of  the  case  of  Dawson  v.  Atty^  7  East.  367*9  a^^  ^^ 
evidently  acknowledges  the  principle  that  every  ship  is  bound 
to  be  furnished  with  such  documents  as  may  prove  her  to  be- 
long to  the  state  to  which  she  professes  to  belong,  whether  they 
are  required  by  the  law  of  nations  or  by  particular  treaty. 
The  register  is  the  characteristic  national  distinction,  the  title- 
deed  which  gives  a  ship  a  right  to  be  recognized  as  nationaL 
I  Hubner.  210.      National   character   is   like  sea-worthiness; 
there  is  an  implied  engagement  that  a  ship  shall  be  properly 
documented :  it  was  formerly  supposed  there  must  be  a  war- 
ranty, afterwards  a  representation  was  thought  necessary,  but 
it  is  now  held  to  be  an  implied  warranty  in  all  insurances. 
This  ship  not  having  it,  had  no  right  to  assume  the  character 
of  any  nation.     All  the  simulated  papers  she  possessed  were 
soited  to  shew  she  was  a  Vappenburgher^  but  the  want  of  a  re- 
gister  made  them  ineffectual.   Cornelia,  Boose,  Edward£s  lead- 
^Decisions,  34.  shews  that  a  licence  to  import  from  a  foreign 
V^  b  only  a  licence  to  go  to  that  port  for  the  cargo  by  a  ne- 
^^ssaiy  implication ;  here  the  implicadon  is  not  necessary  that 
^  might  legally  go  from  Jersey,  for  it  is  expressed  that  she 
^7 go  from  continental  ports  North  of  the  Scheldt:   that  is 
^^  an  exclusion  of  English  ports,  for  the  absurdity  and  in- 
^^enience  which  has  been  pressed  on  the  Court,   of  sup- 
'^^•iig  that  the  English  ports  North  of  the  Scheldt  are  per- 
^^'^^^  and  those  South  of  the  Scheldt  prohibited,   affords  a 
^^  argument  that  all  English  ports  were  intended  to  be  ex- 
.  **®d.    It  is  in  vain  to  look  for  the  reasons  of  the  variations 
2  ^®  forms  of  licences ;  every  licence  is  moulded  according  to 
^  pressure  of  the  danger  which  is  most  immediately  in  the 
^'^^^'nplation  of  the  govenunent  at  the  time  of  granting  it 
^^^T  the  licence  is  worded  according  to  the  election  of  the      [  376  ] 
Wucmt,  or  the  government  will  not  grant  him  any  licence 
^'"'^iae  worded  than  this :  in  the  one  case  he  is  bound  by  his 
Section,  in  the  other  by  reasons  of  policy,  but  in  either, 
^'^'^^  conform  to  the  terms  of  his  licence,  however  whim- 
^^  inconvenient  they  may  be :  it  is  his  own  fault  if  he  ac- 
^^  tbe  licence.    It  is  not  sufficient  that  the  vessel  is  intended 
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was  said  about  the  oHtward  conrse,  but  one  outward  course  is 
clearly  pointed  out,  from  ports  North  of  the  Scheldt^  and  es^- 
pressum  feieit  tadtun  cessare.  The  licence  was  meant  to  apfdy 
orAj  to  vessels,  which  at  the  time  of  issuing  it  were  in  some 
port  of  Norwiy.  [Heathy  J.  At  the  time  of  granting  this  li- 
cence, aH  ports  South  of  the  Scheldt  were  hostile,  and  tXL  to 
the  North  were  neutral.  Chambrey  J.  I  take  it  for  granted, 
that  under  the  former  part  of  this  licence,  if  it  stood  alone, 
die  ship  would  be  at  liberty  to  go  out  in  ballast,  in  order  to 
bring  a  cargo  home:  now  were  the  latter  words  added,  in 
order  to  resuict,  or  to  extend  the  licence?  Clearly  to  extend 
it}  Licences  are  to  be  construed  strictly.  Cotmqpolitey  4. 
BoUm.  10.  JoHge  Jokatmet^  4.  JBoi.  S6S.  \6hawbre^  J.  All  the 
eases  in  JBAwir£&'j  leading  Decmcm  shew,  that  the  opinion  tA 
Ae  Judge  of  the  Admiral^  Court  is  directly  the  reverse ;  he 
gives  them  the  most  liberal  constniction.  Mansfield^  CL  J.  A 
sttling  frcHn  some  port  North  of  the  Scheldt  in  ballast  is  re- 
quired :  and  if  the  ship  sailed  from  any  of  those  ports  with  &. 
cai^go,  she  would  be  liable  to  condemnation;  but  it  could 
hardly  be  required  that  she  should  sail  from  this  comiiry  in 
ballast^  because  we  want  to  dispose  of  cdonial  produce,  and 
the  like:  it  would  be  of  no  advantage  to  this  country  that  our 
vessels  should  sail  in  ballast;  if  that  licence  waa  intended  to 
authorize  British  ships  to  sail  for  this  cargo,  it  wotdd  hardly 
require  them  to  sail  in  ballast.}  As  to  the  other  point,  whether 
more  than  100  per  eettt.  ciui  be  recovered,  it  certainly  has  been 
the  practice  in  many  cases  to  pay  more  than  100  per  cenLj 
and  the  only  question  is,  whether  there  be  any  legal  groand 
Upon  which  the  plaintiff  can  recover  for  a  partial  loss  in  the 
former  part  of  the  vc^ra^e,  and  for  a  total  loss  upon  the  latter 
Xrttri  of  the  toyoge.  The  contract  extends  only  to  die  miNNiiit 
of  100  per  eeni.y  in  no  case  mote.  Expences  of  this  nature^ 
if  they  were  kept  within  this  limit,  might  be  recovered  en- 
comits  for  wcHik  and  labour,  and  for  money  paid,  but  not  upoo 
th^  cmmt  stating  it  as  a  loss  upon  the  contract  of  insurance;  a 
cottnt  OR  that  contract  is  bad  if  it  claims  more  than  100/.,  be- 
cause it  sets  out  by  averring  100/.  to  be  the  limit  of  the  de- 
fetrdaitt's  liability.  An  assured  could  not  recover  two  average 
losses,  if  they  together  exceeded  the  subscription,  unless  one 
of  them  could  be  brought  within  the  money  counts,  and  »  cownt 
for  work  ami  labour.  Although  sh  insurance  is  a  eontfact  of 
indenmity,   it  is  sul^t  to  various  linitatieiis ;   first,  of  the 
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Uffi  effect  of  the  terma  which  deseribe  the  rish  insnred ;  snd        1812. 

if  tk  ]o6B  be  by  one  of  the  risks  mmiredi  still  it  is  limited  as 

to  thft  extent  to  which  it  goe&    The  point  has  not  been  directly 

dddded^   but  in  Livie  v.  Jdnton^  13  Easiy  648.  is  an  obiter 

iktim  that  clamift  of  this  natore  might  rather  be  recorered 

lader  the  elause  giving  power  to  labour  for  the  ship's  presenneu- 

tioB|  than  as  an  average  loss.     But  in  answer  to  thal^  this 

dttue  has  always  been  inserted  at  the  instance  of  the  nnder- 

vriten^  and  for  their  b^efit^  whereas  a  payment  for  rqMurs  is 

u  average  loss  within  the  policy^  and  does  not  oome  widiin  it; 

the  species  ctf  payments  which  that  clause  was  intended  to  com- 

prehendf  is  such  suns  as  could  not  be  recovered  as  a  loss  upon 

uj  risk  insured  by  the  policy:  as  pilotage  paid  when  a  vessel 

is  driven  by  the  force  of  wind  or  currents  into  a  situation  from 

which  the  obtain  knows  not  himself  how  to  extricate  her,  so     [  37S  ] 

sums  paid  to  obtain  a  decree  in  a  court  of  admiralty  for  the 

liberation  of  a  ship  detained  by  a  friendly  state. 

Maksvielb^  C.  J.  now  delivered  the  opinion  of  the  Court. 
TIhs  is  an  action  on  a  policy  made  firom  Jersey  to  a  port  or 
ports  in  Norway  there  in  port  and  bock  to  London^  with  or 
without  simulated  papers  or  clearances.  Hie  evidence  is,  that 
the  ship  sailed  on  the  3d  of  December^  and  was  by  a  peril  of 
the  sea  damaged  to  the  amount  of  337/.  175.  \0d. :  and  the  de- 
claradcm  avers  this  loss,  and  that  tke  assured  laboured  and 
tnnrailed  to  the  amoinit  of  337^  175.  ICkL,  contributable  by  the 
^eieiidant  to  the  amount  of  the  sum  insured;  afterwards  the 
|^>  was  captured.  The  action  was  brought  to  recover  not 
obI;  the  «itire  loss  insiired»  but  a  proportion  of  the  337/*  175. 
^ML  The  voyage  could  not  be  k^ly  insured  vrithout  a  li» 
Cttce^.  and  it  is  oloyected  that  the  licence  obtained  did  not  au* 
^wiae  this  voyage*  There  are  two  provisions  in  this  licence, 
we  first  that  the  ship  may  import  a  cargo  direct  from  any  port 
m  NmvKkn^ :  the  seeond  provision  of  the  licence  is^  that  the 
ship  may  sail  in  ballast  from  any  port  North  of  the  Scheldt  to 
^J  port  in  Norway ;  and  it  is  objected,  that  these  have  not 
^n  oompUed  with.  I  have  had  considerable  doubts,  but  I 
^^  that  on  a  fair  construction  of  this  licence,  it  does  protect 
t^voyage^  If  there  was  nothing  more  than  the  first  branch 
^  the  licenee,  according  to  Sir  Wm.  Scotty  it  would  authorize 
^  ship,  importing  from  Ncrway.  That  part  taken  alone,  I 
^'^  HMSt  have  the  effect  of  authorizing  the  going  from  any 
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1812.        port  oi  Great  Britain^  otherwise  the  licence  would  havi 

effect :  that  although  the  ship  might  sail  legally  from  many 

of  Great  Britain  which  are  North  of  the  Scheldt^  yet  she 

not  sail  from  many  other  ports  of  Great  *  Britain^  because 

are  South  of  the  Scheldt ;  which  it  is  impossible  to  thin 

meant ;  and  the  only  other  ships  that  could  be  included, 

be   such   ships  as  happened  to  be  in  the  ports  of  Ni 

Sweden,  and  Denmark  without  the  Baltic,  at  the  time  of  , 

ing  the  licence.     It  would  be  a  very  singular  licence,  t 

that  a  ship  may  sail  from  any  ports  of  Great  Britain  Ni 

the  Scheldt,   but  not  from  Biitish  ports  lying  South  t 

Scheldt,  and  from  the  ports  of  Norway,  Sweden,  or  De 

without  the  Baltic.     Another  objection  is  made,  that  th 

had  not  a  register :  as  to  that  point  I  have  had  consid 

doubts ;  I  do  not  know  what  is  meant  by  a  register  as  a 

to  a  Pappenburgher.  Whether  it  is  similar  to  our  registei 

or  whether  it  is  a  register  of  the  crew,  I  cannot  tell ;  n^ 

I  find  any  ground,  either  by  treaty  bet\^een  Denmark  anc 

penburgh,  or  otherwise,  which  renders  this  register  nea 

We  fiilly  agree  with  the  case  of  Bell  v.  Carstairs,  whe 

objection  was  the  want  of  such  a  licence  as  was  required 

treaty  with  Spain :  I  think  that  a  ship  must  be  properly 

mented,  otherwise  she  will  never  be  safe.     But  we  war 

dence  to  shew  on  what  reasons  the  want  of  this  regist< 

made  the  ground  of  condemnation.     It  is  necessary  to 

the  case  of  Dawson  v.  Atty,  in  which  there  is  a  very  nic 

tinction  between  a  policy  on  ship,  and  a  policy  on  go( 

might  be  said  in  every  case  of  a  policy  on  goods,  whe 

defence  was  seaworthlessness,  that  the  owner  of  the  goo< 

have  an  action  against  the  owner  of  the  ship,  for  not  beii 

worthy  in  other  respects,  as  well  as  for  not  being  sea^ 

because  she  is  not  properly  documented ;  but  it  has  n< 

standing  always  been  held  an  answer  to  an  action  on  a 

on  goods,  that  the  ship  was  not  seaworthy.     It  is  not  h< 

necessary  for  us  to  decide  that  question  here.     In  the  < 

Bell  V.  Carstairs,  the  deficiency  was  in  a  necessary  doc^ 

[  380  ]  and  the  want  of  it  was  necessarily  a  sufficient  ground  i 
decision  in  that  case.  It  might  be,  that  the  xi^'ant  of  a 
required  only  by  the  treaty  with  another  country  migh 
fatal  objection ;  but  it  is  not  necessary  to  decide  that  po 
there  is  not  even  proof  that  any  treaty  with  Denmark,  o 
nance  of  that  country  require  it     As  to  another  poi 

SI 


IN  THE   Fl«7-SECOND  YbaR  OF  GEORGE  III.  S80 

5pecting  the  double  loss,  .this  policy  of  insurance  is  a  very        1812. 

strange  instrument,  as  we  all  know  and  feel;  in  practice  I        

know  of  cases  in  the  Court  of  King's  Bench,  where  such  ex-     LbChhii- 
pences  have  been  recovered  as  an  average  loss,  without  making         .  v. 
any    distinction  whether  it  was  recoverable  as  an  average  loss      Peabson. 
from  damage  repaired,  or  within  the  words  of  the  permission 
to    **  sue,  labour,  and  travail,  &c.  ;'*  and  as  no  such  distinction 
h^s  .l>een  made,  we  find  it  safer  to  adhere  to  the  practice  which 
has   obtained,  and  to  call  it  all  average  damage ;  and  therefore 
Ae    mile  must  be  discharged  as  to  the  whole  sum. 

Rule  discharged. 


^^«^-ANT  and  Others,  Assignees  of  Atkinson,  a  Bank-       Mo^u. 

rupt,  V.  HitL. 

B     ^HflS  was  an  action  for  money  lent  and  advanced,  money  Thf  defendant 
lad  and  received,    and  upon  an  account  stated.      The  curing  a  debt^" 
e  was  tried  at  Gutldhallj  at  the  sittings  after  Michaelmas  "**^"  •"  »- 
1811,    before  Mansfield j  C.  J.,    when  it  appeared  that  the  bills  of 

^ison  had  had  extensive  transactions  in  trade  with  Jacobi  J*?'"«o^  cer- 
tain canroes, 

Jlillj  a  house  in  Russia  ;  *  and  the  defence  was,  that  Hillj  which  was  void 
er  in  that  house  resident  here,  had,  before  the  act  of  after"an  ^ctoi 


:ruptcy  conmutted  by  Atkinson,  advanced  money  upon  this  bankruptcy 

f  1.         1.1  o    y.  t-i.   committed  by 

to  a  greater  amount  than  the  value  ot  the  cargoes,  which  the  indoner» 
^^ontended  he  had  a  richt  to  set  off.     There  was  an  indorse-  ^^^^^  ^^^  his 

^  o  ^  . '^       own  account 

^t:  of  the  bills  of  lading  to  Hill  made  after  the  bankruptcy  an  insurance  on 
^    --^kinson,   and  the  defendant  contended,  that  though  that  Ind^toaTiLp- 
^^^Id  be  bad  as  an  original  transfer,  it  was  good,^  as  the  per-  P«ning,  he  re- 
,    ^^^^g  by  a  trustee  of  the  legal  title  to  a  cargo,  which  had  the  underw 

^^^  equitably  pledged   to   Hill  before.     But  die  jury  dis-  ^'u^".^„ 

^^^*^iied  the  previous  pledge.     Atkinson  was  in  very  doubtful  interest  in  the 

f^^^omstances,  and  was  about  to  send  three  large  cargoes  of  hldOTseTtben  a* 

,    ^;*^^  to  Russia  to  this  house.    The  wines  were  on  board  vessels  bankrupt:  Held 

^^^^^g  at  the  Nore.    Hill  wanted  these  wines  to  be  consigned  neescouidnot 

^Xis  house  in  Russia.     Atkinson  doubted  whether  he  should  'ecoveroverthis 

Hc^«.  money,  as  had 

^   send  them  to  Riga,  unless  Hill  would  in  some  way  accpm-  and  receircd  by 
^^^iate  him  with  money.     At  last  Atkinson,  after  having  com-  for  ihriTnie.' 
^^^ticd  an  act  of  bankruptcy,  agreed  to  consign  the  cargoes  to     [  •SSl  ] 
^^^i^  and  Jacobi  in  Russia.     The  invoices  were  antedated,  so 
make  them  apparently  prior  to  the  time  which  the  de- 
fendant 
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1812.       fendant  supposed  to  be  tbe  date  of  the  tct  of  bankrDptcjr* 

' AlktMson  intended  to  insure  the  goods,  and  on  the  i9tfa  and 

^^^  21st  of  April  Atkinson  the  son  had  effected  insurances  on  ships 
Hux..  in  the  elder  Atkinson*^  name;  but  the  hoose  haying  stopped 
paymoit  on  the  SSd,  the  underwriters  would  not  put  their 
names  on  the  policies,  and  Atkinson  found  it  impracticaUe  to 
effect  an  immrance.  His  assignees  knew  nothing  of  these 
transactions.  Hillj  conceiving  that  he  had  an  interest  in  the 
cargoes,  insured  these  goods  as  his'  own,  upon  his  own  ac- 
count A  total  loss  happened  by  capture,  and  Hill  sued  the 
underwriters  in  the  King's  Bench,  and  in  one  count  averred 
the  interest  to  be  in  himself,  and  in  another  in  the  assignees. 
In  that  action,  on  an  enquiry  into  the  circumstances,  the  Judge 
£  382  ]  who  tried  the  cause,  held  that  the  property  of  the  cargo  was 
not  in  HiUj  he  not  being  able  to  prove  the  procoratioa  by 
which  the  son  of  Atkinson  had  indorsed  the  bills  of  lading  to 
HilL  There  was  a  recovery  on  the  count  which  alleged  pro- 
perty in  the  assignees,  but  not  on  that  in  which  the  interest  was 
averred  in  the  name  of  HUl.  The  assignees  thereupon  brought 
the  present  action,  and  the  question  was,  whether  they  oould 
recover  frcHn  the  defendant  this  money  which  he  had  recovered 
on  the  insurance  made  by  him  for  his  own  benefit  only.  A  ver- 
dict passed  for  the  plaintiff  for  the  damages  in  the  declaration, 
subject  to  a  motion  for  a  nonsuit,  on  the  ground  that  the  action 
would  not  lie,  and  also  subject  to  future  adjustment  as  to  the 
amount. 

LenSf  Serjt.  in  HUcny  term  1812  obtained  a  rule  nisi  to  set 
aside  the  verdict  -and  enter  a  mmsuit,  upon  the  ground  tibat 
thoc^  die  policy  might  be  void  for  want  of  interest,  yet  the 
money  which  the  defendant  had  received  was  not  money  had 
and  received  for  the  use  of  the  assignees,  the  policy  not  having 
been  efiected  by  their  authority,  or  for  their  benefit,  or  on  their 
behalf  or  for  die  use  of  Atkinson^  but  on  the  defendants  own 
account  and  risk,  and  with  his  own  money;  and  the  utmost 
that  could  result  from  the  circumstances  being,  that  the  under- 
writers might  possibly  recover  back  this  money  from  the  de- 
fendant as  money  had  and  received  to  their  use,  as  having  been 
paid  by  them  through  a  mistake. 

Shepherd  and  Faughan^  Seijts.  in  this  term  shewed  cause 
against  this  rule.  They  contended  that  Hill,  having  received 
the  money  as  the  money  of  the  aiisignees  from  the  underwriters^ 
(and  he  could  receive  the  money  in  no  other  name,)  he  shtekl 

not 
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vxot  he  permitted  now  to  keep  it  in  his  own  pocket     If  he  had        1812. 

sft&ed  and  recovered  *  in  the  assignees*  names,  and  the  assignees        

received  the  money  mider  that  judgment,  the  defendant  ^^ 

oiild  have  been  estopped  from  claiming  it  of  them,  and  from        Hill. 
jriiig  he  did  not  recover  the  money  for  their  use.     The  judg-    [  *383  ] 
enty  it  is  true,  is  in  the  name  of  HiUj  he  is  the  plaintiff  on 
record;  but  the  verdict  is  given  to  him  as  agent  of  the  as- 
and  as  the  person  who  effected  the  policy  for  them.     It 
acknowledged  on  the  declaration  in  that  action  against  the 
ixnderwriters,  that  Jbkn  HiU  in  his  own  name,  for  the  benefit  of 
tlie  persons  interested,  effects  this  policy.     He  cannot  there- 
fore now  say  he  did  not  effect  it  for  their  interest,  but  for  his 
oivn.    He  is  like  an  agent,  who,  recovering  from  the  under- 
^rriters  as  such^  should  afterwards  say  he  was  not  agent,  and 
sbould  keq>  the  money  for  himself.     If  the  defendant  had  re- 
ceived the  money  as  a  stranger,  he  might  periiaps  have  a  right 
to  retain  it  to  himself;  but  he  makes  use  of  the  name  of  the 
^ssigQees  to  recover  it,  and  he  cannot  be  afterwards  permitted 
U>  say  that  he  did  not  receive  the  money  for  them,  having  stated 
^^  the  record  that  he  insured  for  the  benefit  of  all  persons  in- 
terested.   The  cause  wholly  turns  upon  this,  whether  the  car- 
S^^es  were  ever  pledged  to  HiU  for  the  advances  he  had  made^ 
^^lul  the  jury  has  disposed  of  that  question. 

Zdns  and  Be^  Serjts.  in  support  of  the  rule,  admitted  that 
if  the  defendant  had  received  the  money  as  agent  for  the  as- 
^'S'lees,  no  doubt  they  could  recover  it  as  money  had  and  re- 
^^>ed.    But  he  never  was  their  agent    There  were  no  policies 
^fifected  on  thb  property  in  the  name  of  the  assignees,  only  in- 
^^^stmces  put  on  slips ;  and  though  indeed  Hill  said  that  he  must 
'^^iiiself  take  care  of  the  insurance,  he  took  it  merely  upon  his 
account    The  bills  of  lading  are  indorsed  to  the  order  of 
senior.    The  true  point  is,  what  action  could  HiU  have 
^^^^Qi|^  against  Atkinsaih  or  the  assignees,  to  recover  the  pre-     [  384  ] 
^^^iims?  For  if  agent,  he  must  have  a  remedy.    The  assignees 
^^^nrer  have  c^red  to  pay  the  premiums,  or  to  reimburse  them ; 
^«M  defiendant  had  paid  them  out  of  his  own  pocket,  and  never 
^'Ofidd  liave  recovered  them  back  again.     He  never  claimed  the 
^^**^»iey  of  the  underwriters  as  agent  for  the  assignees.     TTiey 
"^^ever  directed  the  action  to  be  brought,  nor  were  responsible 
«Qv  the  costs  of  it;  nor  can  they  now  take  from  him  the  fitiits  of 
^*^  acdon.     The  form  of  the  policy  is  "  on  behalf  of  himself 
^  all  Others  to  whom  the  same  doth  or  may  appertain  in 
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<^  part  or  in  whole  :^  and  it  was  only  at  the  trial  that  the  as« 
signees  for  the  first  time  discovered  that  HiU  had  not  a  good 
legal  title  to  the  goods ;  so  far  were  they  from  having  first  em- 
ployed HiU  as  their  agent     Whether  the  underwriters  can  or 
cannot  hereafter  say  that  this  was  a  wagering  policy,  and  that  the 
plaintiff  having  no  interest,  they  may  therefore  recover  back  the 
amount  as  money  paid  without  consideration,  is  another  question. 
The  underwriters  may  possibly  have  a  right  to  say,  that  these 
were  void  policies,  and  that  they  have  paid  to  the  defendant  mo- 
ney which  he  cannot  retain  (a).     But  that  gives  no  right  to  the 
assignees.    If  a  person  insures  the  life  of  another  in  which  he  has 
no  interest,  that  is  void ;  but  it  will  not  give  a  person  who  is  in- 
terested a  right  to  recover  on  the  contract  in  which  he  has  no  pri- 
vity.  Hill  made  the  insurance  in  his  own  name  and  right,  and  if 
he  deserts  that  title  and  recovers  in  right  of  another,  that  may 
possibly  enable  the  underwriters  to  claim  it  back,  but  will  not  en- 
able a  third  person  to  receive  it  from  the  defendant,  who  insured 
under  the  mistaken  idea  that  it  was  his  own  property,  not  asr 
agent  for  all  to  whomsoever  the  property  should  belong.     It  is 
begging  the  question  to  say  the  money  must  ensue  the  property 
of  the  goods,  and  the  proceeds  of  the  goods.     If  Atkinson  had 
maintained  his  credit,  Hillj  Jacobin  and  Co.,  being  agents  for 
Atkinson,  would  have  had  a  right  to  retain  the  proceeds  for  li- 
quidating dieir  general  balance,    accounting  for  them.      The 
defendant,  being  deeply  a  creditor  of  Atkinson^  if  the  goods^ 
arrived,  would  be  paid  by  the  proceeds ;  he  had  therefore  air 
insurable  interest  that  the  goods  should  arrive.     This  is  no 
estoppel,  to  introduce  in  one  count  the  names  of  the  assignees, 
and  to  use  them  as  trustees  for  the  defendant 

Cur,  adv.  vtdf. 
Mansfield,  C.  J.  now  delivered  the  o])liiion  of  the  Court 
This  was  an  action  brought  by  the  plaintifis,  as  assignees  of  At" 
kinson,  to  recover  money  which  had  been  received  by  Hill,  as 
having  been  received  for  the  use  of  the  plaintiffs,  as  assignees 
of  Atkinsofi,  It  is  brought  under  very  singular  circumstances. 
Atkinson  being  insolvent,  manufactures  bills  of  lading  of  some 
wine  to  Hill,  in  order  to  be  conveyed  to  Russia,  to  be  sold 
there  by  a  house  in  which  Hill  was  a  partner,  under  an  agree- 
ment, immaterial  to  the  present  question,  I  think,  with  respect 
to  the  proceeds  of  that  cargo,  to  remit  three-fourths  of  the  pro- 


(a)  But  see  Marriott  v.  Hampton,  7  Term  Rfp.  269.  Contr^. 
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ceeds  to  Atkinson^  under  the  hope  that  Atkinson  could  be  kept       ldl2. 

afloat    Atkinson  had  applied  to  several  underwriters  to  insure        

the  cargo^  and  several  had  put  their  names  on  the  slips,  but  ^^ 

after  hearing  of  his  insolvency,  they  refiised  to  complete  the        II:ll. 
policy.    Young  Atkinson  is  induced  by  Hill  to  hand  him  tlie 
bills  of  lading,  and  Hillf  having  obtained  them,  effects  an  insur- 
ance on  these  wines :   after  some  time  spent  in  examining  wit- 
nesses, it  appears  impossible  to  make  out  in  Hill  a  title  to  these 
wines,  because  an  act  of  bankruptcy  was  committed  long  before 
die  making  of  the  bill  of  lading  of  the  wines,  and  the  bill  of     C  386  ] 
lading  itself  was  antedated.    The  wines  are  lost,  and  Hill  sues 
<n  tliese  policies ;  in  one  count  he  avers  interest  in  himseli^  on 
^ch,  be  having  no  title  to  the  wines,  it  was  impossible  that  he 
^old  succeed ;  there  was  another  count  in  the  name  of  the 
ttsignees  ol^Atkinson,  on  which  he  recovered  a  verdict,  and  had 
the  mon^  paid  him ;  and  it  was  conceived  by  tlie  assignees,  ho 
doabt  after  consulting  with  their  counsel,  that  they  could  re- 
co?er  from  Hill  this  money,  which  he  had,  without  consider- 
ation, recovered  from  the  underwriters.     It  was  not  unnatural 
mat  tbey  should  so  conceive,  but  I  cannot,  upon  considering 
the  case,  find  any  ground  on  which  Hill  can  be  converted  into 
an  agent,  trustee,  or  in  any  other  way  recovering. for  the  bene- 
fit of  the  assignees,  so  as  to  give  them  a  right  to  sustain  this 
action,  and  so  as  to  raise  a  legal  demand  in  the  assignees  agsdnst 
Hill,     It  may  be   a  different   question  whetheir   the  imder- 
writers  can  bring  an  action  against  JSill  to  recover  back  this 
money  recovered  by  him,  on  an  insurance  which  Hill  hiad  no 
right,  in  truth  to  make,  because  the  instrument  under  ijrhich  he 
made  title  to  the  wines,  was  invalid:  but  that  question  we  can- 
not meddle  with  here,  that  is  a  question  between  the  under- 
writers and  Hill ;  but  ^ven  if  a  man  does  make  an  insurance  in 
the  name  of  another  man,  upon  a  subject  in  which  he  has  no 
pretence  to  claim  any  interest,  I  do  not  see  how  that  can  be 
made,  the  subject  or  ground  of  .fui  action,  by  the  man  in  whose 
name  tbe  insurance  is  made,  to  recover  the  nioney  which  has 
been  without  any  consideration  obtained  by  the  pliuntiff  in  the 
fiinner  cause :  tlierefore  in  this  case  the  plaintifis  certainly  can- 
not recover,  and  on  this  groui^d  ihe  rule  mu5l  be 

Absolute. 
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A  policy  000-  nnHESE  were  acdons  upon  a  policy  of  insurance  at  a 
r^^l^  the  If.  London  to  any  port  or  ports,  place  or  places  in  the 

nrMi  BguioMi  backwards  and  forwards,  including  the  risk  of  transhipm 
the  government  boats,  craft,  lighters,  and  vessels  of  any  denomination, 
i»rt  of  diS.*'  from  the  vessel,  as  also  inland  navigation,  and  land  c 
cbATfe.  A  ▼€•-  or  any  other  conveyance,  until  the  goods  were  safely  d 
dbeharge  at  ^  ^^  houses  or  warehouses  of  the  different  consignee 
PKbv,  anchor-  leave  to  seek,  join,  and  exchange  convoys,  carry  and  e: 
nilet  from  PU-  simulated  papers,  clearances,  and  ship's  papers,  sail  un 
H^m^^t^  flag,  touch,  stay,  and  trade  at  any  ports,  places,  and 
cmt  the  road-  particularly  Goihenlmrgh  and  Ystadlj  for  all  purposes 
TCMoii  imtoad  cYer,  take  in  and  discharge  goods  wherever  the  ship  mig 
^  ^"^^  ^  **»  *"^^  ^^  ^*^  ^®  commander  of  the  vessel  should  fin< 
Imt  into  the  gerous  to  enter  either  of  the  above  ports  and  places,  o 
ImIST^''  allowed  to  discharge  the  cargo,)  with  leave  to  returr 
tured  at  her  •  ports  and  places,  until  the  goods  were  safely  landed  and 
Midieno>ming  OT  warehoused;  upon  goods  by  the  ship  Courier^  with 
hmPiiki^^  declare  and  value  them  thereafter;  the  insurers  to  pay 
Held  that  this  Separately  on  each  species  of  goods  as  if  so  insured, 
withi^iMwar.  ^^^  Separate  package :  the  declaration  of  interest  to 
f*aty.  nessed  by  two  of  the  underwriters,  which  should  be  ca 

as  binding  for  the  whole ;  and  in  case  of  loss,  capture, 
or  detention  by  any  power  whatever,  the  insurers  were 
loss  within  two  moptlm  after  receipt  of  advice  thereof 
waiting  for  official  documents.  And  the  goods  were 
warranted  free  from  confiscation  by  the  government  in  t 
port  or  ports  of  discharge.  The  causes  were  tried  at 
tings  after  Michaelmas  term  181 1  at  Guildhall^  before  Jk 
[  888  ]  C.  J.  when  the  fiicts  proved,  and  afterwards  Bgre^  o 
counsel  in  their  attempt  to  fi'ame  a  special  verdict,  wi 
the  plaintiff  eiiected,  and  the  defendant  subscribed  th< 
that  the  insurance  was  declared  to  be  on  the  goods  sped 
•  memorandum  indorsed,  and  the  goods  were  valued; 
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goods  were  shipped  at  London^  and  that  the  interest  was  as        1812. 

averred :  that  a  licence  was  obtained  for  the  adventure,  under 

conditions  which  were  complied  with  by  the  plaintiff;  that  on 

the  1  st  of  October  1810,  the  vessel  with  the  goods  insured  on  board    V avgb an* 

lier,    suled  from  London  on  the  voyage  insured  towards  PiUau^ 

the  port  to  which  she  was  destined,  and  on  the  14th  day  of  No^ 

vember  in  the  same  year,  in  the  course  of  the  said  voyage,  and 

whilst  proceeding  thereon  towards  the  port  of  PtUau,  in  the 

Baliicj  for  the  purpose  of*  there  discharging  her  cargo,  if  not 

found  dangerous  by  the  commander,  but  before  her  arrival  in 

that  port,  or  in  the  roads  thereof,  was  on  the  high  seas  forcibly 

seized  and  taken  possession  of  by  certain  persons  exercising  the 

powers  of  government  at  PiUau ;  and  the  ship  was  afterwards 

forcibly  carried  into  the  roads  of  PiUau  by  the  persons  who  had 

so  seized  her,  who  after  having  discharged  in  the  roads  a  part 

of  the  cargo  from  the  ship  into  lighters  at  the  place  to  which 

«he  'Was  so  forcibly  taken,  conveyed  the  ship,  with  the  residue 

of  her  cargo  on  board  her,  into  the  port  and  harbour  of  Pillau^ 

^iid  the  goods  so  put  into  the  lighters,  and  the  rest  of  the  cargo, 

^ere  on  the  20th  December  ISIO  condemned  and  confiscated  by 

the    sentence  of  a  competent  tribunal  at  iConigsberg  in  Prussia^ 

®*^  thereby  were  wholly  lost  to  the  several  persons  interested; 

•'^  that  the  place  where  the  ship  and  cargo  were  lying  when  so 

•^**ed  was  not  (accoi'ding  to  the  plwntiff''s  expression)  in  anjf 

P^^^^  and  that  no  ship  or  vessel  was  ever  known  to  discharge,  or 

^*^iild  safely  discharge  her  cargo,  or  any  purt  thereof  at  that 

Pl^ce ;  nor  was  any  part  of  the  cargo  of  this  ship,  the  Courier^ 

**^^x^  discharged.     There  were  also  questions  upon  returns  of     [  889  j 

P^'^Uiium  for  convoy  and  arrival,  which  it  ultimately  became  un- 

'^^cessary  to  decide.     The  defendant  contended,  that  the  ques- 

**^n  whether  the  ship  was  in  port  was  matter  of  law,  and  con- 

^^^*Ved  that  a  special  verdict  thus  expressed,  determined  the  point 

^*  law:  he  therefore  was  desirous  to  vary  this  statement,  by 

^pJ'essing  the  facts  found,  to  be,  that  the  ship  on  the  14th  of 

^^^'Oember  1810  arrived  withip  eight  English  miles  of  PiUau^  the 

*^^  to  which  she  was  destined,  and  came  to  an  anchor  there  at 

^^  distance  of  eight  English  miles  from  the  shore,  with  the  in- 

*^^tion  of  proceeding  nearer,  when  an  opportunity  offered;  and 

^^t  on  the  1 7th  of  November  in  the  same  year,  while  the  ship 

^^tinued  at  anchor  in  the  same  situation,   she  was  forcibly 

^^i^Ked  andJaken  possession  of  by  certain  persons  exercising  the 
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powers  of  government  at  Pillau^  and  ^as  afterwards  fortib 
carried  nearer  to  PiUaH  by  the  captors ;  and  that  when  sevu^ 
she  was  not  lying  in  aiiy  "  place  usually  denominated^  poi 
The  evidence,  upon  the  effect  of  which  the  question  ieurose,  wa 
that  the  vessel  came  to  anchor  on  the  14th  November  in  about  2 
fathoms  water,  about  two  German  or  nine  English  miles  fit>i 
the  shore,  and  was  not  at  that  time  In  the  roads  of  Pillau ;  st3 
lay  ther^,  the  miLster  remaining  onboard,  till  the  17th,  whea 
boat  with  three  soldiers  came  out  from  PittdUj  and  carried  h^ 
into  the  inner  harbour ;  the  roads  of  Pillau  terminate  about  or* 
German  mile  from  the  shore.  It  is  usual  for  vessels  to  unlbsi 
part  of  their  cargo  before  they  go  into  the  inner  harbour  * 
Pillau^  when  tliey  draw  too  much  water  to  go  in  without  : 
Part  of  her  cargo  was  unloaded  by  the  captors  in  the  out- 
roads.  Many  ships  were  in  the  same  place  waiting  their  tui 
to  unload,  and  get  in  over  the  bar.  A  merchant  on  shore,  ' 
whom  the  cargo  was  consigned,  was  waiting  an  opportunity  i 
apprize  this  vessel  of  the  danger  of  going  into  Pillau^  butcoul 
not  effect  it :  the  vessel,  however,  was  not  waiting  for  infomu 
tion  at  the  place  where  she  cast  anchor,  but  for  an  opportunit 
to  get  in ;  and  the  question  upon  which  the  defence  turned,  was 
whether,  as  the  ship  was  seized  by  a  force  coming  out  firom  liei 
port  of  ilischarge,  while  she  was  waiting  off  the  port  for  an 
opportunity  to  get  in,  this  loss  was  not  within  the  warranty 
Mansfield^  C.  J.  directed  the  jury,  that  if  they  thought  thai 
the  vessel  was  seized  without  the  port,  the  capture  was  no* 
within  the  terms  of  thie  warranty.  The  jury  found  a  verdid 
for  the  plaintiff  generally,  subject  to  the  point  reserved 
and  with  liberty,  in  the  second  case,  to  turn  it  into  a  specia 
verdict 

Vatighanj  Seijt  in  Hilary  term  1812,  obtained  a  rule  nisi  \s 
set  aside  the  verdict,  and  enter  a  nonsuit,  against  which 

Shepherd  and  Best^  Serjts.  in  this  term  shewed  cause.  The 
urged  that  this  could  not  be  considered  as  a  capture  within  tl 
ship's  port  of  discharge,  the  ship  when  captured  being  thn 
English  miles  further  out  at  sea  than  the  place  where  vesse 
were  usually  known  to  unload,  and  where  the  vessel  was  ca] 
tured  in  the  case  of  Brown  v.  Tiemey,  ante^  1.  517. ;  yet  in  th 
case  the  Court  held  that  the  warranty  did  not  discharge  the  u: 
derwriter.  Le  Blanc^  J.  has,  in  tiie  case  of  Dalgleish  v.  Brdoi 
(since  reported,  15  Easty  S06.,)  confirmed  the  decision  of  tih 

Coui 
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C^M,  that  it  makes  no  dilierence  whether  the  capturing  force        1818. 

cotees  from  the  port  of  discharge,  or  firom  any  other  quarter;        

ferhe  admowledges  that  "  the  mode  of  ci^)tare  in  the  placei        ^^ 

eiflier  as  made  by  boats  from  the  shore,  or  by  priTateers,  or    Vauohav. 

sli^  of  war,  from  the  sea,   is  not  the  criterion  for  ascer- 

tsimng  the  description  of  the  place  where  the  capture  was 

niade^  for  that  whether  a  capture  be  (MT  be  not  made  in  port»      [  S91  ] 

tnost  depend  upon  the  place,  and  not  on  the  mode  of  capture.** 

If  a  Tessd  were  in  a  situation  where  she  was  commanded  by  the 

guns  of  a  fort,  perhaps  that  might  be  a  medium  to  ascertain  the 

extent  of  the  port,  but  that  is  not  the  case  here.     The  intention 

of  die  master  to  go  into  that  port  can  make  no  difference.     An 

intention  to  deviate  is  not  a  deviation.     In  Dalgleish  v.  Brooke^ 

die  captors  actually  did  begin  to  unload  the  vessel  in  the  spot 

>Hiere  she  laid,  in  order  to  lighten  her.  Lord  EUenbaraugh  in 

Us  judgment  adverts  to  this:  he  says,  "If  the  assured  chose 

to  come  for  the  purpose  of  discharging  his  cargo  within  the  dan^ 

gerof  a  land  risk,"  it  would  be  witUn  the  warranty.     In  Jar- 

>»v.  Qkqfej  13  East^  394.  the  ship  was  land-locked  in  the 

Mie  by  the  headlands  at  the  mouth  of  the  river :  the  place 

^kre  this  ship  was  captured  was  open  sea.     If  it  were  intended 

Aat  a  force  issuing  from  and  sent  by  the  government  from  the 

I    port  of  discharge  should  be  within  the  warranty,  although  the 

^eoel  was  without  the  port,  then  every  capture  by  a  force 

*at  out  by  that  government,  in  whatsoever  part  of  the  globe 

tke  capture  might  be  eifocted,  would  be  vdtbin  the  warranty. 

"Hie  intention  of  this  contract  merely  was,  that  when  the  vessd 

^  in  her  port  of  discharge,  she  should  not  be  taken  by  an 

CBony  sent  by  the  government  of  that  port,  in  the  port.     It  is 

not  umisual  for  the  assured  to  warrant,  in  larger  terms,  against 

c^Kure  while  lying  off  a  port;  but  that  is  a  difierent  contract 

^  this.    This  vessel  was  not  got  to  a  place  which  possibly 

^d  be  her  port  of  discharge. 

Lens^  Marshall,  and  Vaughan,  Seijts.  in  support  of  the  rule. 

T^>c  literal  interpretation  of  the  words  has  never  been  looked 

to  by  Ae  Courts.     In  Dalgleish  v.  Brooke  the  warranty  was 

igoinst  a  captures  in  the  port  of  discharge,  but  it  was  held  to      [  392  ] 

indade  a  capture  in  on  open  roadstead.     The  Court  must  look 

to  tH  the  circumstances  of  the  case,  in  order  to  discover  the 

Wte  meaning  of  the  parties.    The  Court  will  seek  some  broad, 

phlin,   intelligible   principle,   not  depending   upcm   the  local 

limits 
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1813.  limits  of  the  roads,  or  of  the  port,  and  such  a  prindple  1 
Lord  EUenborough  adopted*  It  was  the  plain  meaning  of  b 
parties,  that  if  this  ship  were  taken  either  in,'  or  coming  ii 

Vauqhak.  her  port  of  destination,  the  underwriters  should  be  exei 
from  the  loss,  with  one  qualification,  that  the  force  sho 
come  from  the  port  of  destination*  The  warranted  capt 
must  be  by  the  government  of  the  place,  no\  as  in  the  cases 
the  captures  by  the  TtkU  privateer,  of  which  Bramn  v.  7! 
ney  was  one,  by  an  extraneous  invading  force.  It  is  not  the 
fore,  as  it  has  been  supposed,  immaterial,  whether  a  land  oi 
searforce  effect  the  capture.  In  the  case  oi  Dalgleish  v«  Broa 
the  fact  of  the  ship's  discharge  in  the  spot  where  she  was  cf 
tured  is  supposed  to  have  made  that  spot  an  elective  port 
discharge ;  but  that  only  shews,  that  not  the  mere  letter,  I 
the  spirit  of  the  contract  is  to  be  attended  to.  There  is 
sense  in  the  distinction,  that  the  unloading  was  in  the  s] 
where  the  ship  first  chose  to  lie.  She  might  shift  her  grou] 
The  more  enlarged  view  must  be,  that  the  port  means  i 
place  where  she  is  to  unload,  and  whether  it  be  9,  8,  o 
miles  distant  from  the  shore,  whether  within  the  road, 
within  the  caput  portusj  can  make  no  difference ;  since  the  w 
ranty  extends  without  the  port,  strictly  so  called,  it  is  not : 
cessary  the  ship  should  be  within  the  roads.  If  the  Coi: 
once  abandon  the  strict  letter  of  the  warranty,  as  they  hi 
done,  they  can  put  no  other  limit,  than  to  say,  that  every  si 
stopping  here,  whether  within  or  without  the  roads,  is  witl 
the  warranty :  that  when  she  casts  her  anchor,  and  makes  I 
election  of  a  market,  she  is  come  to  her  port,  and  her  waiti 
the  possibility  of  time  and  season  with  a  view  to  bring  I 

[  393  ]  somewhat  nearer  to  her  port,  signifies  not :  she  has  past  I 
voyage  by  sea,  and  is  come  to  her  port  Undoubtedly,  if  s 
had  chosen  to  lie  off  at  a  great  distance,  for  the  sake  of  pi 
serving  her  liberty  of  election,  in  case  her  coming  neai 
would  take  away  her  option  of  proceeding  further,  it  woi 
have  been  different :  but  whether  she  is  in  that  situation  whi 
may  make  it  convenient  for  her  to  drop  in  a  mile  or  two  neai 
before  she  discharges  her  cargo,  signifies  not.  DalgUish 
Brooke  certainly  goes  on  this  ground,  that  the  ship  was  coi 
to  her  port  of  discharge,  and  was  not  destined  to  any  ulter! 
place.  The  spirit  of  Lord  EttenborougA^s  judgment  is,  ^  H 
can  we  adopt  the  meaning  given  to  the  word  <  port*  in  t 
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mrrow sense?  Whenever  a  ship  enters  from  the  high  seas  into       1812. 

aiijr  haven,    and  has  selected  that  as  the  place  of  her  dis-        

duugei  there  the  underwriter's  risk  is  at  an  end  :^  but  even  in  ^^ 

tluit  case  the  ship  was  not  within  the  haven.    Tliis  is  there-    Vaughan. 

ftre  the  port  of  discharge,  not  because  the  yessel  was  locally 

the  port,  but  because  she  had  got  to  the  place  where  she 

to  stop,  in  order  to  adopt  such  further  measures  as  the 

CTcmnrtances  should  require.     Tlie  only  question  is,  whether 

she  was  got  to  PiUau  f  Had  she  quitted  the  high  seas,  as  to 

aU  puposes  of  sailing  on  the  high  seas  ?   Had  she  cast  her 

anchor  with  any  other  purpose  than  to  get  further  in  to  her 

port  of  unloading,   when    opportuni^  serves?    The  fact  is 

proved,  and  the  risk  is  therefore  thrown  off  the  underwriters, 

on  the  assured.     This  is  wholly  a  new  case.     [Chambre^  J. 

Tile  ship  must  be  taken  within  the  limits  of  the  government: 

it  is  not  brought  within  the  warrant  merely  by  reason  of  the 

government  sending  out  a  force ;  that  force  may  take  the  ship 

t  ai^  distance.     The  word  confiscation  does  not  apply  to  a 

>%  taken  at  sea.     This  place  is  out  of  the  reach  of  the  guns.] 

JMgleish  V.  Brooke  does  not  militate  with  Broom  v.  Tiemeyj 

bectuse  the  policy  in  that  case  never  was  intended  to  protect     [  394  ] 

Ae  nnderwriters  from  such  a  risk. 

Mansfiei^d,  C.  J.  This  case  of  Dalgleish  v.  Brooke  certainly 
<!*nDot  be  reconciled  to  the  decision  in  Brawn  v.  THemey. 
TWe  is  no  solid  distinction  between  the  latter  case  and  this. 
*  Tlie  intent  of  the  parties  who  entered  into  this  contract  cer- 
^y  was,  that  whether  the  ship  lay  5,  6,  or  7,  or  8,  or  9  miles 
^  the  shore,  if  she  could  be  taken  by  one  or  two  soldiers 
ffiog  out  in  a  boat,  which  never  would  go  out  to  what  is 
P'operly  called  the  open  sea,  or  by  any  such  force  coming  from 
^  government  of  the  country,  the  underwriters  should  be 
Pitected;  but  the  contract  b  such  as  the  parties  have  made  it; 
*id  if  it  does  not  efiectuate  their  purpose,  the  Court  cannot 
lipiy  a  remedy.  It  is  very  desirable  that  the  decisions  of  the 
^^^  should  agree,  and  the  case  of  Brown  v.  Tiemey  is  very 
***  shaken  by  that  of  ZtefefewA  V.  Uiw*^. 

Cur.  adv.  vuU. 
Mahbheld,  C.  J.  now  delivered  the  opinion  of  the  Court. 
^  recapitulated  the  terms  of  the  policy,  and  the  warranty  to  be 
^  hmi  confiscation  by  the  goverioment  in  the  ship's  port  or 

ports 
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ports  of  discharge.  There  certtonly  have  again  and  again  beep 
jrecoveries  in  cases  where  as  in  .that  first  case  of  capture  by  ^ 
privateer  firom  DarUxicj  and  another  case  of  capture  off  Wismar^ 
the  underwriters  have  bew  made  liable  for  the  cqytui;^  bcijuig 
a  capture  of  that  very  sort  which  they  intended  U>  guard  agains^ 
but  Jhad  not  sufficiently  expressed,  viz.  any  soi^  of .  capture  Iqr  a 
force  issuing  out  of  the  port  to  which  diey  were  destined*  In 
•this  case  I. am notsure that  they  did  not  mean  to  eaqpress  **  any 
sort  of  capture  by  the  government  of  the  ship's  port  or  ports  ^4 
discharge :"  if  they  had  Wd  <<  qf "  instead  of  ><  in,"  they 
would  have  been  safe ;  and  I  ihave  looked  at  it  agtdn  and  agai^ 
to  see  if  I  could  give:the  smie  sense  to  the  word  <*  in,''  as  tothe 
word  *<*oC;"  but  I  think  it  cannot  be  done,  and  it  wa^  not 
contended  that  it  could  be  so  construed.  ,It  might;tiave  h^peur 
ed  in  this,  as  in  many  other  instances,  that  t)ie  ship  went  into 
the  port,  for  the  very  purpose  qf  giving  nptice  of  h^r  circiim- 
atance^  and  that  the  soldiers  might  come  out  to  take  her.  In 
thLi  case  certainly  the  ship  intended  to  go  into  PillaUj  and  all 
on  board. intended  it;  she  was  clearlyiiiot  ^iraitixig  off  the  po^lP 
gain  intelligence :  she  had  no  idea  pf  waiting  for  information,  it 
was  decided  thatshejshould  gointp  BiUqu :  and  the  question  is, 
whether  having  come  to  an  anchor  with  that  intention,  she 
should  be  deemed,  to  be  within  the  port  It  was  clear  that  this 
ship  was  not  got  into  the  roads  of  PillaUj  she  was  in  a  place 
where  no  ship  had  .ever, begun  to  unload,  one,  two,  or  three 
jnUes  without  any  place  where  ships  have  ever  been  accustomed 
to  unload.  -  Can  we  thep  say  that  the,  underwriters  are  protected 
under  this  warranty  ?  Under .  this,  word  ■  <'  in,^' ,  the  capture  oi 
confiscation  mist  begin  in  the  port  of  discharge,  .and  we  canr 
not  say- that. the  loss  comes  within  the  warranty, ' because  she 
was  very  near  it,,  but  was  not  >'  in"  her, port  of  discharge.  1 
was  in  hope  that  the  Court  of  King's  Bench  woul|d:^^V^  f^* 
ried  this  warranty  further  in  their  interpretation  in^the  qpse 
J&nm  the  ^.  port  of  TFujviar,  but  they  have  not  done  it.  Consi- 
dering both  eases  therefor^,  we  must  say,,  that  we  cannot  dis- 
charge the  underwriters  firom  this  risk,  and  that  it  is  not. within 
the- warranty.  In  the  case  of  Dalgleish  v.  Brooke^  in  the 
Court  of,  icing's  Bench,  the  ship  was  ^ctual|y  in  , a -place  where 
ships  began  fo  unload,  and  .where  she  did  unload:,  we  must 
therefore ..  say, . . tliat ;  the  phfofitEs  are  entitled  tO;  f,eo(fyer.    The 

underwriters 
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underwriters  have  certainly  been  very  unfortunate  in  the  choice       1 
oif  their  expressions,  but  such  is  the  contract  they  have  mad<*, 
jftud  this  is  our  interpretation  of  it« 

Rule  discharged.    Vau 
The  Court  extended  the  permission  to  turn  the  case  into  a 
;2>ecial  verdict  to  both  the  causes,  and  all  others  upon  the  same 
licy,  on  bringing  the  money  into  Court  within  a  week. 
In  Michaelmas  term  1812,  the  counsel  having  been,  as  beforr 
intioned,  unable  to  agree  on  any  terms  descriptive  of  the 
of  the  case,  which  would  not,  as  they  conceived,  be  con- 
-■^iye  of  the  question  on  the  one  side  or  the  other,  Shepherd 
^3yed  that  the  Court  would  settle  the  special  verdict 

Per  Curiam.  The  Court  did  not  hear  the  cause  tried:* 
Yi^u^^  can  they  say  in  what  terms  the  special  verdict  shall  be 
dar^wn? 

JLens  and  Fayghan^   Serjts.  urged  that  the  parties  wanted  tb 

ra.ise  the  C[uestion  of  law,  and  prayed  that  if  the  Coiurt  could  not 

ft^ttle  the  special  verdict,  then  the  defendants  might  be  allowed 

to    put  it  into  the  shape  of  a  bill  of  exceptions,  or  a  demurred 

to    evidence ;  as  the  parties  wished  to  argue  the  doctrine,  iii 

which  they  conceived  themselves  supported  by  the  case  of  Jar*' 

**^^  V.  Coape^  that  every  place  where  a  ship  is,  or  can  be  takeil 

•^y  a  land  force  issuing  from  the  port,  is  a  place  within  tlie 

port 

Mansfield,  C.  J.     As  you  now  state  the  fact,  it  is  quite  rU 
"*ciilous  to  turn  this  case  into  a  special  verdict :  if  the  ship  wai 
*^  the  distance  of  two  German  miles,  it  is  impossible  to  contend      [  S9?  J 
*he  was  in  port     According  to  the  defendant's  doctrine,  if  ck 
*^p  in  the  very  bar  of  PiUau  is  taken  by  a  privateer  from  ano* 
"^r  place,  which,  in  violation  of  the  neutrality  of  the  port,  runs 
%  and  takes  the  vessels,  the  Court  ought  to  hold  that  that  was 
W  a  capture  in  port     [Lens  admitted  this  consequence.]     1 
'esDy  do  not  think  this  Court  ought  to  give  their  sanction  to  d 
special  verdict  to  be  carried  to  another  court  upon  a  ^oint^ 
ipon  which  no  sort  of  doubt  can  be  raised ;  and  unless  we  call 
vertom  every  case  which  has  been  hitherto  decided,  in  both 
lurts,  there  is  no  point  here :  if  the  fact  had  been  found  the 
her  way,  and  the  ship  had  begun  unloading  at  this  place  wherd 
e  lay,  there  might  have  been  a  question ;  but  we  cannot  do  IC^ 
ere  we  have  not  a  doubt  upon  the  point     The  consequence 
that  th^re  must  be  a  judgment  for  the  plaintiffi 
sou  IV.  B  B E  E  HiiAtH^ 


397 


CASES  IN  EASTER  TERM, 


1812. 
Levy 

V. 

Vauchan. 


r  398  ] 


Heath,  J.  A  bill  of  exceptions  would  not  aid  the  defendazr 
If  the  point  cannot  be  raised,  the  verdict  must  stand. 

Chambre,  J.  If  the  defendants  had  tendered  a  bill  of  ex- 
ceptions at  trial,  it  would  not  have  subjected  the  Court  to  the 
imputation  of  sanctioning  an  absurdity;  but  to  permit  it  tob< 
tendered  now,  would  be  the  special  indulgence  of  the  Court 
and  would  be  giving  it  their  sanction.  The  term  confiscatioi 
most  strongly  implies  that  the  ship  is  to  be  within  the  limit  of; 
municipal  jurisdiction,  where  the  municipal  force  Will  come  ou 
and  take  her;  besides,  it  is  to  be  proved  on  the  defendants 
part,  what  are  the  limits  of  the  port  of  discharge,  in  order  t< 
shew  that  the  ship  came  within  it,  but  he  does  not  shew  that. 

GiBBS,  J.  Whether  the  ship  was  in  port  or  not,  is  a  fact  o 
which  the  Court  cannot  judge  merely  from  seeing  that  the  shi] 
anchored  at  such  and  such  distances  from  such  and  such  points 
I  was  very  desirous  to  hear  my  brother  Vaughan^  because  I  wa 
fully  of  opinion  with  the  plaintiff's  counsel,  and  wished  to  b< 
corrected  if  wrong.  No  special  verdict  can  be  made  in  this  cast 
certainly.  The  evidence  was,  that  the  ship  was  intended  to  g« 
into  port,  not  that  she  was  in  port ;  and  upon  the  facts  state< 
by  the  Chief  Justice,  there  can  be  no  point  The  defendan 
will  remember  it  is  for  the  underwriters  to  bring  themselve 
within  the  exception,  by  shewing  that  she  was  in  port  when  ta 
ken :  it  is  not  for  tlie  plaintiff  to  shew  she  was  not  in  port, 
think  the  defendants  rely  too  much  from  Dalgleish  v.  Brooke 
No  doubt  the  underwriters  meant  to  guard  themselves  agains 
all  hind  captures  :  but  in  order  to  obtain  that  end,  they  ought  U 
have  made  a  more  appropriate  contract.  They  thought  the; 
should  attain  it  by  guarding  against  all  captures  in  port,  but  i 
is  againi^t  captures  in  port  that  they  have  guarded.  It  is  cite< 
by  the  defendants'  counsel  as  tlie  doctrine  of  the  Court  of  King^: 
Bench  in  Jm^man  v.  Coape  that  that  Court  has  extended  the  tern 
*  port'  so  widely  as  to  cover  all  land  risks.  To  what  exten 
that  Court  would  extend  the  principle,  the  defendants  do  no 
say,  but  I  do  not  apprehend,  that  Court  of  King's  Bench  havi 
gone  so  far,  as  to  hold  that  to  be  the  port,  where  vessels  do  no 
unload.  See  what  monstrous  consequences  it  would  lead  to,  i 
either  when  a*  vessel  having  arrived  in  the  port,  is  captured  in  thi 
port  by  an  extraneous  naval  force,  that  is  not  to  be  deemed  i 
capture  in  the  port ;  or  if,  when  a  vessel  lying  at  any  distanc< 
out  of  the  port,  is  captured  by  a  force  issuing  out  of  the  port 
that  is  to  be  considered  ui»  a  capture  in  the  port !  It  is  impos- 
sible 
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sible  to  contend  that  this  doctrine  is  to  prevail.     The  language       1812. 
of  Le  Blane^  3^  in  Jarman  v.  Coape^  which  is  relied  on,  does 
not  warrant  the  inference.     If  the  ship  comes  within  the  haven, 
and*J]es  there,  meaning  to  begin  to  miload  her  cargo  in  that    Vauguak. 
place,  I  do  not  think  there  will  be  any  difficulty  in  saying  that 
she  is  within  the  port !     And  Lord  Ellenborough  left  it  to  the 
jury,  who,  with  their  usual  good  sense,  found  she  was  then  in  a 
spot  exempt  from  most  sea  risks,  and  liable  only  to  the  risks  of 
the  spot  where  she  intended  to  unload. 

Judgment  for  the  plaintiff. 
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BuRDETT,   Bart.    v.    The    Right    Honourable       -^prii  22. 
Charles  Abbot,  Speaker  of  the  Houfe  of 
Commons. 

* 

''JpHIS  was  a  writ  of  error  brought  to  reverfe  a  judg-      Tom  aaioncf 
ment  of  the  Court  of  King*s  Bench,  given  for  the  ^^^J^^g^^^tht 

Defendant,  upon  a  demurrer  to  his  fecond  and  third  Houfe  of  Com- 
mons for  forcibly, 
mod*  with  the  afiiflance  of  armed  foldiers^  breaking  into  the  mefluage  of  the  PlaintifiT, 
(the  outer  door  being  Ihut  and  faflened}»  and  arreiling  Iiim  therei  and  taking  him  to  the 
Tower  of  London,  and  imprifoning  him  there  ;  it  is  a  legal  juftification  and  bar  to  plead* 
that  a  pariiament  was  held,  which  was  fitting  during  the  period  of  the  trefpafles  com- 
pUined  of;  that  the  Plaintiff  was  a  Member  of  the  Houfe  of  Commons ;  and  that  the 
Hottfe  having  refolved  "  that  a  certain  letter,  &c.  in  Cobbet*s  Weekly  Regijlery  was  a 
libellous  and  fcandalous  paper,  refle<5ling  on  the  juft  rights  and  privileges  of  the  Houfe, 
and  that  the  Plaintiff,  who  had  admitted  that  the  faid  letter,  &c.  was  printed  by  his 
authority,  had  been  thereby  guilty  of  a  breach  of  the  privileges  of  that  Houfe ;"  and 
having  ordered  that  for  his  faid  offence  he  (hould  be  committed  to  the  Tower,  and  that 
the  Speaker  Ihould  iffue  his  warrant  accordingly ;  the  Defendant,  as  Speaker,  in  exe- 
cution of  the  faid  order,  iHued  his  warrant  to  the  Serjeant  at  Arms,  to  whom  the  exe- 
cution of  fuch  warrant  belonged,  to  arrefl  the  Plaintiff,  and  commit  him  to  the  cuAody 
c£  the  lieutenant  of  the  Tower ;  and  iffued  another  warrant  to  the  Lieutenant  of  the 
Tower  to  receive  and  detain  the  Plaintiff  in  cuftody  during  the  pleafure  of  the  Houfe  ; 
by  Tixtue  of  which  firft  warrant  the  Serjeant  at  Arms  went  to  the  meffuage  of  the  Plain- 
iUt  where  he  then  was,  to  execute  it ;  and  becaufe  the  outer  door  was  faftened,  and 
Ik  conld  not  enter,  after  audible  notification  of  his  purpofe,  and  demand  made  of  ad- 
he,  by  the  afiiflance  of  the  faid  foldiers,  broke  and  entered  the  Plaintiff's 
and  arrefied,  and  conveyed  him  to  the  Tower,  where  he  was  received  and 
teaioed  in  cufiody,  under  the  other  warraiu,  by  the  Lieutenant  of  the  Towtr. 

Vol.  IV.  Ff  pleas, 
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i8i2.  pleas,  in  an  afiion  of  trefpafs.    The  pleadingSf  argu 

*_    '^  tnents  of  the  counfel  in  the  court  below,  and  judgmen 

^,  of  that  Courtjare  fully  reported,  14  Eaft^  i.     The  wri 

Abbot.  of  error  was  argued  in  the  Court  of  Exchcquer-chambe 

in  Hilary  term  1 8 1 2,  by  Clifford  for  the  PlaintiflF  ii|  .erroi 

and  Richard/on  for  the  Defendant  in  error,  and  in  th 

prefent  term  Clifford  was  heard  in  reply,  and  the  Coui 

immediately  gave  judgment. 

Clifford  inverted  the  order  in  which  Lord  Ellenhroug 
had  in  his  judgment,  14  Eaftj  134.  confidered  the  point 
of  this  cafe^  and  profefled  to  examine,  firft,  Whethi 
the  means  which  had  been  ufed  for  the  execution  of  tt 
Speaker's  warrant,  mppofing  the  warrant  valid,  wei 
by  law  juftifiable;  fecondly.  Whether,  fuppoCng  tl 
Houfe  to  have  fuch  an  authority  in  general,  it  had  i 
this  cafe  been  well  executed  by  the  warrant,  fuch  as 
was  difclofed  by  the  pleadings  \  and,  thirdly,  Whecfai 
the  Houfe  of  Commons  has  by  law  any  authority  1 
commit  in  cafes  of  libel  as  for  a  breach  of  privilege ;  as 
he  contended,  firft,  that  it  was  not  made  out,  eith> 
upon  the  ground  of  reafon  and  necefiity,  or  by  the  ei 
dence  of  ufage  and  praAice,  by  any  legiflative  recogi 
tion,  or  by  any  well-eftablifiied  precedents  and  antb 
rities  of  the  judgments  of  the  Courts  of  law^  that  tl 
Houfe  of  Commons  had  power  to  commit  for  fuch  co 
tempts  as  this.  Secondly,  That  the  refdution  of  tl 
Houfe,  that  the  Plaintiff  had  been  guilty  of  a  breach 
its  privileges,  and  the  order  made  for  his  commitme 
for  that  offence,  were  not  in  conformity  to  their  powe 
that  the  warrant  made  by  the  Speaker,  embracing  t 
refolution  and  order  of  the  Houfe,  was  not  made  in  t 
due  execution  of  their  order,  and  that  the  mode  of  ej 
cuting  the  warrant,  by  breaking  thq  Houfe,  after  d 
notification  and  demand  of  admittance  without  efie^ 
was  not  juftifiable  on  the  ground  of  Its  being  a  procefs 

contem] 
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contempt,  to  which  the  perfonal  privilege  of  the  indiri*  18 12* 

dual  in  refpeCt  to  his  Houfe,  muft  give  way  for  the  public 
^ood.   As  to  the  firft  point  he  made  a  marked  diftinftion, 
and    denied  that   it  evet  had  been^  or  would  be  ar- 
gued for  the  Plaintiff  in  error,  that  the  Houfe  of  Com-> 
mons  had  not,   like  every  other  Court,  authority  to 
commit  for  a  contempt.     But  this  was  a  commitment 
for  a  libel,  a  pad  tranfadion,  not  tending  to  any  ob* 
ftruQion  of  the  proceedings  of  the  Houfe }  and  if  they 
might  commit  for  a  libel  under   thofe  circumftances, 
they  might,  for  the  like  reafon,  commit  at  the  meeting 
of  Parliament^  after  an  adjournment  for  15  months,  for 
a  libel  publiflied  while  the  Houfe  was  not  fitting.     He 
obferved  that  the  courfe  of  proceeding  by  a£lion  was 
not  only  more  refpefiful  to  the  Houfe  than  a  proceed* 
u%  hj  habeas  corpus  would  have  been,  but  alfo  mors 
^feAual,  for  that  it  would  have  been  impoflTiblc  to  raife  , 
*pon  the  return  to  a  writ  of  taieas  corpus  many  of  the 
points  which  were  raifed  by  this  aft  ion.     For  in  (lance, 
if  fuch  a  writ  had  been  direfted  to  the  lieutenant  of  the 
Tower,  he  would  have  returned  that  he  had  the  pri- 
*^cr  in  cuftody  by  virtue  of  the  Speaker^s  warrant;  but 
'^«  return  would  not  have  (hewh   the  military  force 
■^hich  was  employed  in  taking  hirti,  nor  the  breaking  of 
^  houfe.      A  great  miftake  had  pervaded  all  books 
**^d  fpeeches  on  this  fubjefl:,  in  confufing  the  High  Court 
^f  Parliament,  which  confifts  of  King,  Lords,  and  Com- 
mons, with   one   branch  of  it.     The'  Court  of  King's 
"•nch  have  faid  that  the  two  Houfes  formerly  fate  to- 
Jeiher,  and  that  though  it  be  within  time  of  memory 
^  they  feparatcd,  yet  each  hath  retained  its  fhare  of 
Ae  authority.     But  if  this  were  to  be  pleaded,  it  would 
be  necefiary  to  'verify  the  plea  by  proof,  and  there  is 
not  even  a  diSIum  or  paffage  in  any  writer  of  authority 
tkat  they  ever  did  fit  together.    The  49th  of  Hen.  3.  is 

Ff  a  the 
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1812.  the  firft  period  at  which  the  Houfe  of  Comm 

been  mentioned  to  exift^  and  it  does  not  app< 

the  two  Houfes  then  fate  together.     There  is 

dence  that  ever  they  (ate  together,  except  when  t 

'  for  the  purpofe  of  hearing  the  king's  fpeech, 

conferences,  or  on  impeachments   in  Weftmin 

But  if  they  fate  together,  it  does  not  follow  tl 

feparately  had  the  fame  power  as  the  whole  uni 

by    feparation  they  retain  tliat  power,  pari  n 

committee  of  the  Houfe  of  Commons  is  endo^ 

the  like  power  to  commit  for  a  contempt,  wfa 

never  yet  contended  for.     The  warrant  does  n 

where  the  libel  was  publiflied,  or  under  what 

ftances :  therefore  this  Court  is  to  refolve,  whe 

publifhing  a  libel,  generally,    and    under  all 

ftances,  is  a  contempt  4>f  the  Houfe  of  Commo 

in   Fitzharri/s   cafe,  9  Com.  Journ.   26  Marc 

where  an  impeachment  having  been  preferred 

Houfe  of  Commons,  the  Houfe  of  Lords  had  n 

proceed  on  the  impeachment,  thinking  it  was  a 

the  judges  of  the  land,  and  the  Houfe  of  Comn 

refolved  that  for  any  inferior  Court  to  proceec 

Fitzbarris,  or  any  other  perfon  lying  under  an  i 

ment  in  parliament,  for  the  fame  crimes  of  ^ 

or  they  ftand  impeached,  was  a  high  breach  of 

vilegc  of  parliament,  and  the  Court  of  King' 

tried  him,  and  he  was  executed  ;  the  Houfe  • 

mons  committed  Sertj.  Beck,  who  argued  it,  f< 

tempt.    Suppofe  they  had  committed  the  Judg 

Court  of  Eling's  Bench,  would  this  Court  entc 

risdifiion  of  that  cafe,  or  would  they  fay  the 

the  Houfe  of  Commons  was  fo  paramount,  1 

could  commit  the  judges  of  the  land  for  dec: 

cording  to  the  law  and  their  oaths  ?   It  is  ; 

being  a  commitment  for  a  contempt,  no  oth 

can  relieve.  In  Bu/belF^  cafe,  Vaua^^.  Vaughan  ( 
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Cwo  cafes  from  Moor.  839.  of  perfons  committed  by  the  181 2. 

Chancellor  upon  a  contempt,  and  upon  return  thereof 
^siade  to  a  writ  of  habeas  corpus^  admitted  to  bail ;  and  in 
JUoor  are  eight  different  precedents  of  perfons  committed 
1:>7  the  Chancellor,  and  High  Commilfion  Court,  and  Priry 
Council,  who  were  liberated  by  the  Court  of  King's 
JBench.     And  is  it  not  to  be  fuppofed  that  the  Lotd 
Keeper,  and   thofe  Courts,  underftood   the  extent  of 
their  authority  to  commit,  as  well  as  the  Court  of  the 
Hoafe  of  Commons,  and  that  if  the  Court  of  King's 
Bench  had  exceeded  its  jurifdi£lion,  they  would  have 
aflerted  their  privileges  ?    Thefe  are  not  the  only  cafes 
wkere  the  Court  of  King's  Bench  hath  difcharged  per- 
fons   committed,  on  account  of  the  generality  of  the 
commitment.     Selden^  6th  vol.  1958.,  argument  of  7th 
^trii  1628,   on  the  perfonal  liberty  of  the  perfon  of 
^«iy  freeman:  in  page  1970  is  Sir  Samuel  SaltonflalPs 
^e,  Hil.   1 2  Jac. :  "  he   was  committed  to  the  Fleet    • 
P^  fnandaium  domini  regis :  and  befides,  by  the  Court  of 
Chancery,  for  difobeying  an  order  of  that  Court,  and  is 
W^urned  upon  his  habeas  corpus  to  be  therefore  detained  : 
*^  it  is  true  that  a  remittitur  is  entered  on  the  roll,  but 
*^  W  only  a  remittitur  prifona  pradiEi.y  without  quoufque 
ficundum  legem  deliberatus  fuerit  ,•  and  in  truth  it  appears 
^  the  record,  that  the  Court  gave  the  warden  ot  the 
^^  three  fevcral  days,  at  three  feveral  times,  to  amend 
"**  return ;  and  in  the  interimi  remittitur  prifona  prud^ 
Certainly  if  the  Court  had  thought  that  the  return  had 
"^  good,  they  would  not  have  given  fp  many  days  to 
We  amended  it.     For  if  that  mandatum  dom,  ft^is  had   * 
wenfufficient  in  the  cafe,  why  need  it  to  have  been 
amended  ?"  In  Tr.  13  Jac.  rot.  71.  the  cafe  of  the  f^e      4 
Sir  S.  Salton/fallf  *<heis  returned  by  the  warden  of  the 
Fleet,  as  in  the  cafe  before,  and  generally  remittitur  is 
in  the  roll,  which  proves  nothing  at  all  that  therefore 
the  Court  thought  he  might  not  by  law.  be  enlarged  ^ 

F  f -  3  and 


the  power  and  jurifdi&ion  of  the  Court  of  Cb 
w^  then  in  its  infancy^  and  not  yet  confirmed, 
one  of  thefe  cafes  was  in  HiL  izJ^c*  u\  am 
curious,  that  only  one  year  before,  there  was  w  i 
and  difcuifion  of  the  powers  of  Chancery;  an* 
referred  to  Ellefmere  and  others  to  inquire  of  tb 
given  in  the  reign  oi  Henry  the  Seventh,  andfhey 
I  Rep.  in  Chane.  ad  calcemy  p,  12.,  that  the  judge! 
felves  in  their  own  courts,  when  there  appeared  t 
matters  of  equity,  becaufe  they  by  their  oath  ani 
could  not  (lay  thejudgment,exceptitwere  fome  Ana 
had  direAed  the  parties  to  feek  rdief  in  Chancer 
that  it  had  been  done  not  only  in  the  times  of  di 
ral  chancellors,  but  by  the  judges  themfelves,  a 
without  any  difficulty,  while  they  fat  in  Chancery  in 
cancy  or  abfence  of  the  Chancellor.  Since  then  tb 
of  Chancery,  in  the  reign  of  Henry  the  Seventh^  I 
power  of  granting  injunflions  againft  the  proceec 
the  Courts  of  Weftminjlerhalh  what  can  more  i 
prove  their  power  ?  The  Court  will  look,  then, 
face  of  the  warrants.  If  they  faw  tliere  fet  01 
lil^l,  that  which,  as  lawyer$,^they  thought  pu 
nocent,  the  Court  would  not  thereupon  fanditon  tb 
fonment  of  any  Britijb  fubje£l.  Is  it,  then,  for  du 
of  Commons  to  profit  by  their  own  neglect  in  not 
out  the  libel  ?  It  is  an  attempt  dexteroufly  to  ezcl 
authority  of  the  judges  of  the  land,  which  will  not  { 
Next,  As  to  the  fecond  point,  which  is  the  mai 
in  the  caufe,  the  breaking  open  the  doors.   The  i 
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been  defended  principally  by  analogy  to,  rather  thai^, 

n^  the  authority  of  Semairf^  cafe,  and  that^  not  as  the  cafe 

s  related  by  Lord  Coke^  5  Rep.  91.,  whofe  report  has  been 

udioufly  kept  back,  and  has  never  been  cited  by  the 

efendant's  counfel,  but  from  the  cafe  of  Sejman  v. 

re/bam^  Cro.  E/iz.  908.,  becaufe  of  an  expreffion  which 
2S  inadvertently  crept  into  Crok/s  report ;  his  words 
re,  "  And  note,  that  Williams  agreed  with  the  opinion 
f  Telverton  and  Fenner  in  omnibus ;  and  that  the  Iheriff 

ight  not  break  any  man's  houfe  to  take  execution, 

'^nnlefs  in  the  QueeW^  cafe,  or  for  a  contempt,  &c."  And 
le  Court  of  King's  Bench  have  proceeded  mainly  on 

cafe,  arguing  by  analogy,  that  if  the  (heriff  may 
open  for  a  contempt,  fo  may  the  officer  of  the 
oufe  of  Commons*     It  is  rather  a  loofe  report,  if  a 
and  for  fo  great  a  matter  as  the  breaking  open  a 
is  included  in  an  <<  &c."    There  are  four  reports 
this  cafe  :  one  is  Lord  Coke^^^  who  fays,  it  was  ruled, 
for  felony,  or  fufpicion  of  felony,  the  King's  officer 
y  break  the  houfe   to    apprehend   the  felon  j^    and 
"^faat  for  two  reafons;   r.  for  the  commonwealth,  for  it 
^  for  the  good  of  the  commonwealth  to  apprehend  fe- 
lons ;   2.  in  every  felony  the  King  hath  intereft,   and 
'^here  the  King  hath  intereft,  the  writ  is,  non  omittas 
^^rppUr  aliquam  libertaUm^  and  fo  the  liberty  or  privilege 
^  an  houfe  doth  not  hold  againft  the  King,^  It  hath  in** 
^ced  been  faid,  that  the  Houfe  of  Commons  hath  the 
power  to  break  the  houfe,  becaufe  it  is  for  the  common- 
wealth that  it  (hould  have  in  fuch  a  cafe  to  break  open 
a  houfe;   but  in  judgment  of  law  that  only  is  for  the 
cogimonwealth  which  is  done  by  the   officers  of  the 
king,  as  head  of  the  executive  power.     And  as  to  that 
which   is   faid   by   Crokei   that    Williams  agreed   ynth, 
Fenner  and  Telverton  in  omnibus,  hear  Telverton^z  own 
report,  p.  28.  <<  unlefs  it  be  on  2  capias  utlagatum,  which 
is  the  fi^^it  of  the  queen  for  the  contempt  of  the  party,  it  is 

F  f  4  not 
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i8x2.  not  lawful  for  the  (heriflF  to  enter  the  houfe  unlefs  it 

open,  as  the  i8th  oiEdw.^.  is;  which  was  grani 
^.  by  all  the  jufticeSj    contrary  to  the  book  1 8  Edw, 

Amot*  Execution.     Moory66Z.  reports  the  cafe  in  nearly  t 

fame  language  as  Telverton.    The  prefent  cafe  is  i 

that  of  a  procefs  at  the  fuit  of  the  Eling,  but  of  a  fi 
jeft ;  and  the  counfel  for  the  Defendant  has  not  n 
even  the  report  in  Crokcy  but  only  the  note  at  the  cr 
for  in  Cro.  it  is  faid,  <<  but  upon  a  capias  utlagatum  \ 
(heriff  may  well  enter  any  mati's  houfe  to  apprehc 
him ;  for  no  place  ought  to  prote&  him  againft 
queen ;  and  he  being  out  of  the  law,  (hall  not  have  \ 
j)rotefl:ion  of  the  law.  Maleverer  v.  Spintfy  Dy.  35 
was  cited :  there  the  words  are,  "  yet  we  may  well  ag 
that  in  fome  cafes  a  man  may  juftify  a  tort  done ;  s 
this  is  in  cafes  which  found  for  the  common  weaL 
in  time  of  war,  a  man  may  well  juftify  building  afo 
fication  upon  another  man's  land,  without  licence*  A 
one  may  juftify  pulling  down  a  houfe  which  is  on  £ 
for  the  fafeguard  of  the  houfes  of  the  neighbours ; 
thefe  are  cafes  of  common  weal.  So  it  is,  if  a  (he 
purfue  a  felon  to  a  houfe,  and,  to  take  the  felon, 
breaks  the  door  of  the  houfe  ;  this  is  juftifiable,  becaui 

is  for  the  common  weal  that  fuch  felons  (hould  be  take 

* 

The  notes  to  Dyer  written  by  Treby  C.  J.  are  of  equal 
^  thority  with  the  text.     A  note,  ibid,  is,  "  By  the  comn 
law  no  houfe  may  be  broken  open  by  the  officer  of 
King  at  the  fuit  of  a  common  perfon,  other  wife  at  the  i 
of  the  King;  but  now,  by  21  Jac.i.c.  19./  8.,  concern 
bankrupt?,  the  commiffioners  may  break  open  the  ho 
of  another  for  the  debt  of  the  debtor ;  and  if  bankru 
convey  their  goods  to  their  neighbour's  houfe,  the  cc 
miffioners  cannot,  but  the  fhcrifFmay,  break  open 
houfe,  becaufe  he  is  the  fwom  officer  of  the  King.    1 
commiffioners  may  break  open  the  booth  or  (hip  of  a; 
ther  to  get  at  the  bankrupt's  goods."     Yet  the  words 
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thelbtttte  are  general^  giving  power  to  break  openi  not 
only  the  trunks,  cheftsj  Ihops^  and  warehoufes,  but  alfo 
the  houfes  and  chambers  where  the  goods  are  or  (hall  be 
reputed  to  be;   yet,  though  the  commiflioners  might 
break  the  booths  and  the  (hops,  yet  to  break  the  houfe, 
the  iheriff,  who  is  the  officer  of  the  King,  is  neceffary." 
And  this,  although  the  officer  or  officers  are,  by  the 
lords  of  the  ftatute,  to  be  appointed  by  the  warrant  of 
die  commifEoners  under  their  hand  and  feal.     It  fhould 
ieem  that  the  warrant  is  to  be  direfted  to  the  (heriff, 
not  to  the  meflenger,  or  any  other  officer  merely  ap- 
pointed by  the  commiffioners-  of  bankrupt ;  for  the  mef*- 
l^er  cannot  call   out  the  pojfe  comitaius  in   cafe  of 
Kfiftance.     After  diligent  fearch,  however,  no  inflance 
>ppean  of  any  warrant  dire6ied  by  the  commiffioners  of 
Uorupt  to  any  one  to  break  open  an  houfe :  but  this 
ttfe  fhews  what  the  opinion  of  the  judges  of  that  time 
^1  that  by  this  ftatute  the  commiffioners  could  not 
kwak  a  houfe  without  the  help  of  the  fworn  officer  of 
4e  king.     Brigg/  cafe,  i  Ro.  Rep.  336.    On  an  attach- 
ment againft  BriggSj  Coke  faid  that  an  attachment  is  a 
^mttas  in  itfelf,  and  that  therefore  the  iheriff  may 
«<Bak  his  houfe  to  take  him ;  for  the  writ  is  for  his 
P^.    In  the  fame  book,  112  and  194.  are  reports  of 
pvoceediags  againft  the  fame  Defendant  upon  a  quo  war^ 
'^>Ml9  flora  claim  of  a  foreft ;  and  thence  it  is  to  be  gathered, 
Aat  the  attachment  was  upon  fome  offence  againft  the 
foieftlaws,  which  were  fo  fevere,  that  under  the  writ  de 
JWMf  replegiandoi  the  cafes  not  bailable  are,  de  morte  m^ 
vimtj  and  dejbrefia  no/frd.    Seeing  no  more  of  the  re- 
cofd  than  this,  the  fair  conclufion  is,  that  the  attach- 
ment was  for  one  of  thefe  excepted  cafes.    Next,  as  to 
the  employment  of  a  military  force :  the  plea  ftates  that 
il  was  a  convenient  way :  it  does  not  ftate  that  it  was 
adopted  on  account  of  the  ref ufal  of  the  fheriff  to  call 
out  -die  pofficomitatm:  the  reafon  is  left  tp  conjeAure. 

What 
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i8i2«  What  right  has  the  Houfe  of  Commons  to  call  out  i 
military  force  ?  We  muft  fuppofe  that  the  Commao- 
der  in  Chief)  and  Secretary  of  Statei  have  refufed  to 
fend  the  military  force,  before  the  Houfe  of  Commoiu 
could  call  out  this  force*  Why  have  they  not  then  com- 
mitted the  Commander  in  Chief  and  Secretary  of  State 
for  a  contempt?  In  1784  the  Houfe  of  Commoof 
pafled  a  vote^  that  the  minifter  had  loft  the  confidence 
of  the  Houft.  Suppofe  on  his  obftinately  continuing  in 
office  they  had  voted  him  guilty  of  a  contempt !  If  the] 
had  caught  him  in  the  Houfe,  the  Serjeant  at  Amu 
might  take  him.  If  he  had  fortified  himfelf  in  hii 
own  houfe,  would  any  magiftrate  or  officer  of  the 
crown  have  fent  conftables  to  take  him  i  Would  thi 
Comnunder  in  Chief  be  guilty  of  a  contempt  for  re- 
fufing  to  lend  a  military  force  for  fuch  a  purpofe  ?  Il 
may  be  admitted  that  where  there  is  the  right,  then 
are  the  means  of  effi^cSling  it.  If  then  the  Houfii 
has  not  the  power  of  efiedting  it,  that  is  a  plaii 
proof  it  has  not  the  right.  The  late  Mr.  Burie  fays 
'<  the  Houfe  of  Commons,  as  it  was  never  inftitutec 
for  the  fupport  of  peace  and  fubordination,  is  tniferabl; 
appointed  for  that  fervice,  having  no  ftronger  weapoi 
than  its  mace,  nor,  any  better  officer  than  its  ferjesmt  a 
arms,  whom  it  can  command  of  its  own  proper  autho 
rity."  Next,  as  to  the  queftion  of  privilege,  in  the  re 
port  of  the  cafe  in  the  court  below  will  be  found  everj 
cafe  that  is  of  any  authority ;  and  there  is  no  one  ia 
ftance  in  which  either  the  Houfe  of  Lords  or  the  Hottf4 
of  Commons  bath  committed  for  a  libel,  as  for  a  con< 
tempt.  And  in  the  earlier  timeSy  until  the  reign  oi 
Henry  the  Eighth,  tlie  Houfe  of  Commons  never  com- 
mitted, even  for  a£i:ual  obftruAions,  unlefs  after  peti- 
tioning either  the  King,  or  the  Hou(e  of  Lords,  and  when 
the  cafe  had  b^en  afterwards  referred  back  to  them- 
(elves.    In  the  judgment  of  the  Court  of  King's  Bendi 

It 
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itkftated  tbat  there  is  a  ftatutable  recognition  of  this  181SU 

powefi  and  two  ftatutes  are  cited  in  fupport  of  the  doc« 
trine:  the  firft  is,  that  which  was  made  by  reafon  of 
Sirod/s  cafe  in   4  Hen.  8.    ^.  8.f  in  the  Appendix  of 
Ri^tuPi  ftatutesi  vol.  9.  ^.  1 1 5<  It  was  the  cafe  of  im^ 
prifonment  of  a  member  in  a  dark  dungeon   under 
^rdoxul,  where  he  was  kept  in  irons,  on  bread  and  water, 
tin  he  gave  fecurity  for  payment  of  a  fum.     There  could 
not  be  a  grofier  breach  of  privilege ;  but  the  Houfe  do 
pot  vote  it  fuch;  the  legiflature  makes  an  aA  of  par* 
liiment,  making  it  for  the  firft  time  a  breach  of  privi* 
kge,  ^d  ^z£k  that  the  condemnation  and  execution 
M  be  V4^d  :  it  is  both  a  declaratory  and  ena^^ing  a£l ; 
nd  it  ena£U^  /  3  >  ^^^  ^^  ^"y  p^fon  be  troubled  con^ 
tnrj  to  tliat  ordinance,  he  ihall  have  aSlion  on  tie  cafi 
igainft  every  fuch   perfon    or    perfons   fo  vexing  or 
tnmbling  any,  contrary  to  that  ordinance      It  fumiihes 
tUs  inference  then*    For  fo  ftrong  and  grofs  a  breach  of 
pivilege,  the  Houfe  does  not  puniQi  the  court  of  ftan* 
BKies,  or  perfon  imprifoning  \  and  only  gives  to  the 
ptty  injured^  not  for  the  prefent,  but  for  any  future 
ivittiyy  an  a£lion  on  the  cafe.     The  a£l  was  done  when 
jttliament  was  not  fitting ;  and  fo  it  was  no  obftru£tion 
tftbeir  proceedings  $  and  fohcre,  the  libel  of  the  Plaintiff 
btiog  a  cenfure  on  a  paft  tranfadion  of  the  Houfe,  was 
Poobftrudlipn  of  the  proceedings  of  theHoufe*  The  other 
ftjttute  is  that  of  i  Jac.  i .  r*  1 3.,  it  is  entitled,  **  an  ad  for 
aew  executions  to  be  fued  againft  any  which  ihall  hereafter 
be  delivered  out  of  execution  by  privilege  of  parliament, 
andfbr  difcharge  of  them  out  of  whofe  cuftody  fuch  perfons 
ihall  be  delivered.'^  The  concluding  claufe  provides  that 
^  nothing  dierein  contained  (hall  extend  to  the  dimiui(h- 
ing  of  any  puniihraent  to  be  thereafter  by  cenfure  of 
parliament  inflided  upon  any  perfon  which  thereafter  (hall 
make  or  procure  to  be  made  any  fuch  arreft  as  b  therein 
nforefaid.**     It  is  faid  this  is  a  parliamentary  recognition 
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of  the  right  of  parliament  to  punifli  arrefts.    It  is,  u 

a  parliamentary  recognition  of  the  right  of  the  Ho 

prevent  fuch  arrefts  as  therein  are  mentioned ;  but 

are  arrefts  made  pending  the  fitting   of  parlia 

which  are  adiual  obftrudions.     But  an  z&  ref 

to  the  Houfe  one  privilege  in  an  efpecial  cafci  whc 

privilege  is  abfolutely  neceflary  for  carrying  on  the 

oefs  of  the  countryi  is  not  a  general  recognition  or  dc 

tion  of  the  rights  of  parliament  to  punilh  in  all  fucU 

Thefe    are    the   only,  ftatutes  which  have  been 

as  fumifhing  a  legiflarive  recognition  of  the   al 

right.    Next  are  to  be  confidered  the  cafes  whic 

fuppofed  to  fumiih  authority  as  precedents.    Poftp 

Thorp/s  cafe,  the  firft  is  the  cafe  of  Ferrers^  I  H 

Prec.  53.,  who'being  a  member  of  the  Houfe  of  < 

mons,  and  being  arrefted  in  London^  the  Houde 

their  Serjeant  at  Arms  to  the  Compter,  to  demand 

very  of  the  prifoner,  and  an  afiray  enfuing,  and  the 

jeant  being  repelled,  his  mace  br6ken,  and  his  fe 

beaten,  the  Lower  Houfe  complained  to  the  Hoi 

Peers,   whp  judging  the  contempt  to  be  very  j 

referred  the  punifhment  thereof  to  the  order  of  the  t 

mons  Houfe.     They  refufed  the  writ  which  Lord  < 

cellor  Audley  offered  them,  they  being  of  a  clear  op 

that  all  commandments  and  other  afis  proceeding 

the  nether  Houfe,  were  to  be  done  and  execute 

their  Serjeant  without  writ,  only  by  fliew  of  his  r 

which  was  his  warrant ;  and  they  fent  their  Serjea 

require  the  delivery  of  Ferrers,  who  was  then  givei 

and  on  the  following  day  the  Sheriffs  were  fent  tc 

Toviery  and  their  officers  to  Newgate.    This  is  the 

attempt  of  the  Lower  Houfe  to  vindicate  their  privi 

by  their  own  authority :  but  here  it  is  to  be  obfei 

firfty  that  they  did  not  attempt  it  but  by  the  auth 

of  the  Hx)ufe  of  Peers ;    next,  that  it  is  a  cafe 
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lixed  nature,  and  that  Ferrers  was  entitled  to  his  pri- 
lege  as  a  fervant  of  the  King,  even  if  he  had  not  been 
member  of  the  Houfe  of  Commons  }  thirdly,  that  it  is 
anifhed  as  a  contempt  of  the  High  Court  of  Parliament, 
onfifting  of  the  King,  Lords,  and  Commons,  as  his 
dajefty  ftates,  in  his  addrefs  to  both  Houfes.     **  And 
orther  we  be  informed  by  our  judges,  that  we  at  no 
ime  ftand  fo  highly  in  our  eftate  royal,  as  in  the  time 
if  parliament,  wherein  we,  as  head,  and  you  as  members, 
ire  conjoined  and  knit  together  into  one  body  politic, 
D  as  whatfoever  offence  xor  injury  during  that  time  is 
offered  to  the  meaneft  member  of  the  Houfe,  is  to  be 
ndged  as  done*  againft  our  perfon  and  the  whole  court 
f  parliament  J    which  prerogative  of  the  court  is  fo 
Teat,  (as  our  learned  counfel  informeth  us,)  as  all  aAs 
odprocefles  coming  out  of  any  other  inferior  court,  muft 
>r  the  time  ceafe  and  give  place  to  the  higheft/'  "  Where- 
pon  Sir  Edward  Montagu,  then  Lord  Chief  Juftice, 
cry  gravely  declared  his  opinion,  confirming  by  divers 
sadoQS  all  that  the  King  had  faid,  which  was  aflented 
^   by  all  the  reCdue,  none  fpeaking  to  the  contrary." 
^*Us,  therefore,  is  of  little  weight  as  an  authority  that 
^c  Houfe  of  Commons  alone  had  power  to  commit, 
tt  Halts  cafij  I  Hats.  92.  127.,  the  Houfe  of  Commons 
committed  Mr.  Hall  to  the  Tower  for  fix  months,  and 
UBtil  he  (hould  make  retraflation,  and  fined  him  500 
f*Mrks,  and  expelled  him  the  Houfe,  for  a  libel,  which 
^^  complained  of,  "  not  only  as  reproaching  fome  par- 
"Cidar  good  members  of  the  Houfe,  but  alfo  very  much 
**''riertus    and    derogatory   to   the   general   authority, 
power,  and  (late  of  chat  Houfe,  and  prejudicial  to  the 
^^litoy  of  its  proceedings  in  making  and  eftabliftiing  of 
wws.    This   was   another  mixed  cafe.     The  offender 
pibUihed  a  book  containing  not  only  a  (lander  on  the 
P'^^ceefings  of  the  Houfe,  but,  as  appears  ii\  page  127, 
^'^'^l^nung  the  debates  of  the  Houfe.    It  was,  to  a  late 
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1812.  periodi  looked  on  as  a  clear  contempt  to  publtfli  the  c 

bates  of  the  Houfe.  And  as  it  now  may  be  condud 
from  daily  pra^iice  that  it  is  no  longer  fuch,  a  co 
mitment  wherein  that  offence  formed  an  ingredie 
cannot  be  thought  an  authority  for  the  prefent  ca 
In  1 69 1 9  the  memorable  year  in  which  Lord  Coh  a 
Mr.  SdJen  did  fo  much  for  the  conftitution  of  ' 
country,  F/oy(Ps  cafe  occurred,  i  Comm§fis  Jaurn.  5 
and  9.  603.  and  608.  The  Houfe  of  Commons  clain 
a  right  to  punifli  for  libels  generally,  not  for  libels 
their  own  proceedings  only  \  and  they  pafled  judgm 
upon  Fl^jd  accordingly.  This  was  the  cafe  of 
libel  on  the  Queen  of  Bohemia,  the  King's  daughtc 
but  the  King,  though  the  libel  were  on  his  daug 
ter,  did  not  approve  the'judgment ;  and  by  the  Chaoo 
lor  of  the  Exchequer,  <<  thanking  the  zeal  of  the  Hon 
puts  two  queries :  i .  Whether  the  extent  and  power 
the  Houfe  were  to  examine  and  punifli  offences  not 
members  of  the  Houfe,  or  general  grievances,  sdly,  \ 
cetifure  a  denying  party  without  accufation  on  osttl 
And  it  is  curious  to  fee  the  eiFe£b  of  this  meflTage  (N)  t 
mind  of  Sir  E.  Coke^  who  had  expreffed  kimfelf 
ftrongly  on  the  qucftion  ^  and  the  opinion  of  Attom 
General  Noy,  (who,  according  to  Lord  Clarendon^  vn 
principal  inftrument  in  hurrying  that  Prince  into  1 
arbitrary  meafures  that  caufed  his  de(lru£iion,)  is  tl 
exprefled.  <<  No  doubt  but  in  fome  cafes  this  Houfe  d 
give  judgment.  In  matters  of  returns,  or  concern 
members  of  our  Houfe,  ot  falling  out  in  our  vie\c 
parliament  time ;  but,  for  foreign  bufinefs,  knoweth 
how  we  can  judge  it ;  knoweth  not  but  the  mattei 
judicature  remaineth  above  with  the  Lords ;  .know 
not  that  we  have  ufed  to  give  judgment  in  any  cafe 
thofe  before  mentioned."  Sir  E.  Coie,  alfo  fays,  " 
queftion  but  this  a  Houfe  of  record,  and  that  it  I; 
power  of  judicature  in  lottk  cafes.    Have  power 
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judge  of  retumS)  and  members  of  our  Houfe.   We  make  i8i2. 

I  warrant  to  the  great  feal^  therefore  a  power  of  record. 
One  member  offending  out  of  the  parliament,  when  be 
:ame  hither  and  juftified  it,  was  cenfured  for  it^     Jong's 
Bench,  nor  any  other  court,  can  judge  in  all  cafes." 
Here  Sir  E.  Coke  is  maintaining  exadly  the  do&rine 
vhich  Noy  dated,  and  which  the  Plaintiff  in  error  now 
iflerts  5  for  he  does  not  deny  the  authority  of  the  Houfe 
in  matters  there   enumerated.     The  Houfe  of  Lords 
afterwards  decided  the  cafe,  and  in6i£led  a  fevere  pu- 
nUbment,  that  the  Houfe  of  Commons  might  not  feem 
to  have  gone  further  than  the  nature  of  the  cafe  required. 
In  a  cafe  which  occurred  in  35  E/iz,  there  was  a  doubt 
of  the  manner  in  which  a  member  of  the  Houfe,  who 
Ittd   been  arrefted,    was    to    be    relieved;    and   Coke 
£ttd  it  was  by  warrant  from  the  Houfe  of  Commons  . 
to  the  Lord  Chancellor,  who  thereon  fliould  iflue  a  writ 
^  fuperjedeas ;  and  Lord  Coke  fays,  his  hand  {hall  not 
ign  a  warrant  which  his  heart  would  not  approve ;  and 
'  he  were  to  fign  fuch  an  one,  the  Chancellor  would  en- 
Bure  of  it.    This  is  extremely  ftrong  coming  from 
lOrd   Coke^  in  the  35  Eliz.  i  Hatfell^  p.  96.     On  loth 
*^m    1584  a  motion  was  made  touching  the  opinion  of 
le  Houfe  for  privilege  in  cafe  of  a  fubpoena  out  of 
!bancery  ferved  on  Richard  Coke  £fq.,  and  a  deputation 
hereon  was  fent  to   Sir  Thomas  Broniley^    the    Lord 
Chancellor,    who    anfwered,   he    thought    the  Houfe 
lud  no  fuch  privilege   againft  fubpoenas  as  they  pre- 
ended ;  neither  would  he  allow  of  any  precedent  of  this 
^oufe  committed  unto  them,  formerly  ufed  in  that  be- 
^alf#  unlefs  this  Houfe  could  alfo  prove  the  fame   to 
^ave  been  likewife  thereupon  allowed,  and  ratified  alfo 
>y  the  precedents  in  the  Court  of  Chancery:"  fearch 
ovas  direded  to  be  made  for  precedents,  but  no  report 
Qiereof  appears  to  have  been  made.      The  extent  of 
their  privileges,  therefore,  was  at  that  time  a  matter  to 
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be  determined  by  the  courts  of  law.    In  i  Hats.  107. 
162.  Fiizherberf%  cafe,  Sir  E.  Coke  fays,  before  a  writ  ^ 
privilege  fliould  be  granted,  "  it  would  beft  luit  the  g 
vity  of  tlie  Houfe  to  grant  a  habeas  corpus  cum  caufdi 
tumable  in  Chancery,  the   (heriflF  to  appear,  and  tlT  ^j 
whole  matter  being  tranfmitted  out  of  the  Chancery, 
Houfe  then  to  judge  upon  the  whole  record,  by  whi 
means  it  would  be  no  efcape  in  the  (heriff,  nor  would 
party  lofe  his  zQiioti  of  debt,  though  Fitzberbert  (houlcW^  ^ 
delivered."  Therefore,  even  in  the  x^xgnoiQueenElizah'^^^ 
when  Cole  was  Speaker,  and  in  that  of  Jatnes  the  Fi^Tift^ 
when  the  King  fent  his  meflage  to  the  Commons,  miflikiof 
their  proceedings,  thefe  were  the  opinions  of  myLordCeifr, 
which  it  is  proper  fhould  be  f^en  before  confidering  tiie 
4  Inft*     Prynne  and  SeUen  have  proved  that  the  modus  te* 
fundi  parliamentum  in  Anglia^  on  which  moft   of  die 
firft  chapter  of  the  4  Inft.  is  founded,  is  a  forgery- 
Therefore  moft  of  that  treatife  muft  fall.     In  the  4  Inft* 
24.,  however,  where  Lord  Coke  fpeaks  of  the  privilege 
of  parliament,  there  is  no  inftance  of  any  exercife  oi 
the  power  of  the  Houfe  to  commit  for  contempt :  th^ 
cafes  of  the  mafter  of  the  Temple  and  Bogo  de  Clare^  tber^ 
cited,  are  admitted  by  the  Court  of  King's  Bench  tob^ 
in  no  wife  applicable.     The  only  applicable  cafe  is. that 
of  Long^  who  had  bribed  the  mayor  of  Wejlburj  to  retotli 
him,  and  the  mayor  was  fined  and    imprifoned,  and 
Long  was  removed^  as  Lord  Coke  fays,  4  Inft,  23.;  but 
his  accuracy  on  this  fubje£l  may  be  doubted,  for  a  MS. 
note  on  this  paflage  of  hovd  Northingtonf  as  good  a  con- 
(litutional  lawyer  as  ever  lived,  is  this :  <<  Noia,  though  we 
find  from  the  Journals  that  a  purfuivant  was  fent  for  th< 
mayor,  yet  we  no  where  find  he  attended,  or  was  impri 
foned."     Lord  Coke  fays,  /•  15.,  ^*  It  is  lex  et  confuetm 
parliamenti,  that  all  weighty  matters  in  any  parliame 
moved  concerning  the  Peers  of  the  realm,  or  Commo 
in    parliament    afTembled,    ought    to    be   determini 
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^jiu^gedy  and  difcufled  hj  the  courfe  of  the  parliamentt  i8l4« 

^od  not  by  the  civil  law^  nor  yet  by  the  common  law 
^>f  this  realm,  ufed  by  more  inferior  courts^  which  wa$ 
:^  declared  to  he/ecundum  Ugitn  et  confuetudinem  parlia^ 
^»entif  concerning  the  Peers  of  the  realm,  by  the  ELing 
^smd  all  the  Lords  Spiritual  and  Temporal ;  and  the  like, 
m  rationff  is  for  the  Commons,  for  any  thing  done 
the  Houfe  of  Commons ;  and  the  rather,  for  that  by 
"^uother  law  and  cuftom  of  parliament,  the  King  cannot 
Cake  nodce  of  any  thing  faid  or  done  in  the  Houfe  of 
4Gt>inmon8,  but  by  the  report  of  the  Houfe  of  Commonst 
every  member  of  the  parliament  hath  a  judicial  pkce, 
can  be  no  witnefs.    And  this  is  the  reafon  that  Judges 
ou^ht  not  to  give  any  opinion  of  a  matter  of  parliament,  be<- 
cavsie  it  is  not  to  be  decided  by  the  common  laws,  butyS^ 
C9€wmdum  legem  et  cor^'tetudinemparlianunti^  and  fo  the  Judges 
ill  clivers  parliaments  have  confefled :  and  fome  hold  that 
every  oflftence  committed  in  any  court,  punilhable  by 
^at  Court,  muft  be  puniflied,  proceeding  criminally,  in 
^e  fame  court,  or  in  fome  higher,  and  not  in  any  in- 
ferior court;  and  the   Court  of  Parliament  hath  no 
^^igher.''    It  feems  a  necelTary  conclufion,  not  that  thft 
Houfe  of  Commons  hath  this  power,  but  that  the  power 
^  i^th  the  entire  Court  of  Parliament  itfelf;  and  that 
"^here  the  ufual  courfe  of  the  law  is  not  fufficient,  the 
Parliament  may  interfere  and  fupply  it.     But  the  chief 
^^pport  of  the  doflrine  maintained  by  the  Defendant  is 
^So»]^s  cafe.  Rot.  Pari,  i/f.7.  vol.  6.  p.  294.  and  vol.  g. 
t^^  239.  and  240.   I  Hats.  prec»  28«     Thomas  Thorpe^  who 
^^  been  a  Baron  of  the  Exchequer,  and  Speaker  of  the 
Houfe  of  Commons,   was  committed  in  es^ecution  at 
^  fttit  of  the  Duke  of  Torh.    Jn  the  3  2d  year  of  Henry 
the  Sixth,  on  the  14th  of  February,  the  Commons  pre- 
ibit  a  petidon  to  the  King  and  Lords  Spiritual  and 
Temporal  in  parliament  aflembled,  <<  that  they  may  hav^ 
mid  enjoy  fuch  liberties  and  privileges  as  they  have  be^n 
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i8i;b«  accuftomed  to,  and  have  of  old  time  ufed,  for  coming  ta 
parliametit;  and  agreeably  to  thofe  liberties  and  priri- 
leges,  that  ThomaT  Thorpe^  their  common  Speaker,  and 
Walter  Rayle,  members  of  the  faid  parliament,  then 
being  in  prifon,  may  go  at  large  and  at  liberty,  for 
the  well  fulfilling  of  the  faid  parliament."  <<  Item^  the 
15th  day  of  February  it  was  opened  and  declared  to  the 
Lords  fpiritual  and  temporal,  being  in  the  Parliament 
Chamber,  by  the  counfel  of  the  DuheofTorky  that  where 
Thomas  Thorpe^  in  36  /f.  6.  came  to  the  place  of  the 
Bifliop  of  Durbanij  and  then  and  there  took  and  bare 
away  certain  goods  and  chattels  of  the  faid  Duke,  againft 
his  will  and  licenfe,  and  thereupon  the  fame  Duke 
came  and  took  his  adlion  by  bill  in  Mkhaelmas  term 
then  laft,  againft  the  faid  Thomas  in  the  Court  of  Ex* 
chequer,  according  to  the  privilege  of  the  fame  cour^ 
(for  fo  much  as  the  faid  Thomas  was  one  of  the  courti 
by  which  privilege  he  ought  to  be  impleaded  in  that 
Court  of  Exchequer,  in  fuch  cafes,  and  in  none  other 
court,)  to  -the  which  bill  the  faid  Thomas  wilfully  ap» . 
peared,  and  had  divers  days  to  imparle  at  his  requeft- 
and  defire,  and  to  the  faid  bill  and  adion  anfwered  and 
pleaded  not  guilty;  whereupon  there  was  awarded  in 
the  faid  Exchequer  a  venire  facias  to  the  fhcriff  of  MU^ 
dlefcKy  returnable  in  the  faid  Exchequer,  and  there,  by 
the  jury  that  pafled  between  the  faid  Duke  and  the  iaid 
Thomasj  it  was  found  that  the  faid  Thomas  was  guilty  of 
the  trefpafs  contained  in  the  faid  bill ;  and  the  faid 
jury  aflefled  the  damages  to  the  faid  Duke  for  the  faid 
trefpafs  to  1000/.,  and  for  his  cofts  10/.;  and  thereupon 
judgment  was  given  in  the  faid  Exchequer,  and  the 
faid  Thomas i  according  to  the  courfe  of  the  law,  was 
committed  to  the  Fleet  for  the  fine  belonging  to  tht 
King  in  that  behalf:  and  thereupon  it  was  prayed  Jium* 
bly  of  the  behalf  of  the  fame  Duke,  that  it  (hould  like 
their  good  Lordihips,  (confidering  that  the  trefpafs  was 
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and  committed  by  the  faid  Thomas  iihce  the  begitv- 
»jng  of  this  prefent  parliament^  and  alfo  the  faid  bill. 
MiA  a£Uon  were  taken  and  come^  and  by  procefs  of  law 
c^dgment  thereon  given  againft  the  faid  Thomas  in  time 
(t  vacation  of  the  fame  parliament,  and  not  in  parlia- 
3i.ent  time,  and  alfo  that  if  the  faid  Thomas  (hould  be 
^eaied  by  privilege  of  parliament  before  the  time  that 
Ise  laid  Duke  fhould  be  fatisfied  of  his  faid  damages. 
»xid  coftsy  the  faid  Duke  ihould  be  without  remedy  io 
tliat  behalf,)  that  the  faid  Thomas^  according  to  the  law> 
1^  kept  in  ward  to  the  dme  that  he  have  fully  content 
and  fatbfied  the   faid  Duke  of  his  full  damages  and 
coft3.    The  faid  Lords  Spiritual  and  Temporal,  not  in» 
tending  to  impeach  or  hurt  the  liberties  and  privileges 
of  diem  that  weire  come  for  the  commune  of  this  land 
<o  diis  prefent  parliament,  but  equally,  after  the  courfe 
ofiar,  to  minifter  juftice,  and  to  have  knowledge  what 
Ae  law  will  weigh  in  that  behalf.  Opened  and  declared 
to  die  jttftices  the  premifes,  and  a&ed  of  them  whe* 
ther  the  faid  Thomas  ought  .to  be  delivered  from  prifon^ 
l>7  force  and  virtue  of  the  privilege  of  parliament,  or  no» 
To  the  which  queftion  the  Chief  Juftice,  in  the  name  of  all 
the  juftices,  after  (ad  communication  and  mature  delibera^ 
tion  had  among  them,  anfwered,  and  iaid  ;  <<  that  they 
ought  not  to  anfwer  that  queftion  5  for  it  hath  not  been 
ofed  aforetime  that  the  juftices  fliould  in  any  wife  deter- 
mine the  privilege  of  this  High  Court  of  Parliament ; 
for  it  is  fo  high  and  mighty  in  his  nature,  that  it  may 
nuke  law,  and,  that  is  law,  it  may  make  no  law ;  and 
the  determination  and  knowledge  of  that  privilege  be- 
fongethto  the  Lords  of  the  Parliament,  and  not  to  the 
jttftices.     But  as  for  declaration  of  proceeding  in  the 
lower  Courts,  in  fuch  cafe  as  writs  oi  fuperfedeas  of  pri- 
vilege of  parliament  be  brought  and  delivered,  the  faid 
Chitf  Juftice  faid,  that  there  be  many  and  divers  fuper'- 
Jiduu  of  privilege  of  parliament  brought  into  the  courts, 
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but  there  is  no  general  fuperftitas  broti^t  to'  ftHrcc«£ 

of  all  procefles ;  for  if  there  ihoulfl  be,  it  fhould  feen 

that  the  High  Court  of  Parliament,  which  minifteietl 

all  juftice  and  equity,  {hould  let  the  pxocefs  of  die  cam 

xnon  kw,  and  fo.  it  (hould  put  the  party  oomplaiiiai 

without  remedy,  for  fo  much  as  aftiohs  at  common  I«i 

be  not  determined  in  this  High  Court  of  Patliamenl 

and  if  any  perfon  that  is  a  member  of  this  High  Coia 

•of  Pariiament  be  arretted,  in  fuch  cafes  as  be  not  C 

treafon,  or  felony,  or  furety  of  the  peace,  or  for  s  eoq 

demnation  had  before  the  Parliament,  it  is  ufed  that  i 

fuch  perfons  (hould  be  releafed  of  fuch  arxefts,  aoi 

make  an  attorney,  fo  that  they  may  hare  their  freedoD 

and  liberty  freely^to  entend  upon  the  Parliament.   Aitei 

which  anfwer  and  declaration  \  it  was  thoroughly  agieed, 

aflented,  and  concluded*by  the  Lords  Spiritual  and  TeUi 

poral,  that  tlie  faid  Thomas^  according  to  the  law,  ibouk 

remain  (till  in  prifon  for  the  caufes  aforeCud,  Ac  pri 

rilege  of  parliament,  or  that  the  (ame   Thomas  wi 

Speaker  of  the  Parliament,  notwith(fauiding ;  and  tk 

the  premifes  (hould  be  opened  and  declared  to  diei 

that  were  come  for  the  commune  of  this  land,  «nd  tfai 

they  (hould  be  charged  and  commanded  in  the  V3a% 

name  that  they  with  all  goodly  hafte  and  fpeed  proce< 

to  the  election  of  another  Speaker/'    It  could  not,  ha% 

ever,  have  been  the  meaning  of  the  Judges  in  this  ca 

that  the  Houfe  of  Commons  of  itfelf  could  make  and  ui 

make  law.    In  the  fame  year  3  2  if.  6.,  three  days  befe 

tliis,  the  Duke  of  Tork^  who  had  levied  an  army»  had  a 

tually  compelled  the  King  to  make  him  Prefident  of  tl 

Parliament,  5  Rot.  Pari.  239.     And  on  the  third  d 

of  jfprU  following  he  was  declared  Prote£tor  hy  an  a 

of  parliament.    The  Duke  was  not  content  to  hive  t 

opinion  of  the  Judges  as  to  the  keeping  TTwfe  in  piif 

only,  but  he  alfo  de(ired  to  have  their  opinioil  upqa  1 

own  title  to  the  crown.    There  was  no  di£5culty  to 
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foiredy  as  it  depended  on  th^  faA  whether  he  de- 
ieended  from  the  eldeft  or  the  youngeft  filler ;  but  the 
Judges  not  only  gave  no  opinion  upon  it,  but  it  was  alfo 
-seferred  to  all  the  King's  counfel  and  ferjeants  at  law,         Abbot« 
"who  difcorered  that  they  knew  as  Htile  of  it*     The 
3Cmg  then  propofed  the  queftion  of  the  advetfe  claims 
^vidi  an  aflurance  that  the  anfwer  fiiould  be  of  no  de^ 
triment  to  ^hem,  but  could  get  no  opinion  either  from 
the  Judges  or  the  bar ;  and  it  was  ultimately  referred  to 
^riie  Lords,  who  in  like  manner  decided  nothing,  but  a 
coinpromife  Mras   made.      This  was  in  February;   the 
1)attle  of  Northampton  was  in  the  May  followingi  and  the 
Inttle  of  St.  Albans^  where  Henry  the  Sixth  was  taken 
-jnifonery  happened  five  years  after.     Under  fuch  cir« 
^nmiftances  little  weight  is  due  to  fuch  an  authority* 
^lliis    and  Lord  Shaftesbury*^  cafe,  however,  were  the 
^uef  foundations  of  the   numerous    cafes    of    privi* 
fince  decided,   as  appears  from  the  argument  of 
ir  Robert  Atkins^  <<  On  the  power  of  difpenfing  with 
^lenal  ftatutes,"  againft  the  cafe  of  non  obftant/sy  Sir  Eit^ 
^oard  Hal/^  cafe,  2  Sho.  475-,  where,  by  all' the  Judges 
5a  die  Exchequer  Chamber,    non  obftantes  were  held 
'^ralid,  on  the  authority  of  Henry  the  Seventh  having 
snade  a  iheriff  for  life,  non  obflante  the  (tatute;  and  if 
that  were  bad,  all  the  other  fuperftrudiure  muft  be  bad. 
So  is  it  here.     Thomas  Thorpe  was  taken  prifoner  fight- 
ing by  the  fide  of  the  King,  at  the  battle  of  Northampton^ 
and  Roger  Thorpe  was  taken  in  arms ;  and  in  an  a£tion 
of  trefpafs  brought  againft  him  by  Co//,  an  adherent  of 
the  Duke's,  judgment  pafled  for  aeoo/.     Roger  Thorpe 
petitioned  Henry  the  Seventh  to  be  reftored  to  his  pof- 
feffions,  and  it  was  granted.     That  petition,  5  Rot.  ParL 
295.   fets  forth  the  nature  of  the  trefpafs  of  Thomas 
Thorpe^  the  father.   It  ftates,  that  «  the  Duke  of  Tork  by 
Ae  excitation,  ftirring,  and  moving  of  one  Thomas  Colt       > 
Efq.    bebg    nigh    of   councell  with   the   faid   Duke, 
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xBlXf         grieroufly  maligned  againft  the  faid  Thomas  Thorpe  tot 
*1^    -^  die  true  and  faithful  fervice  that  he  had  done  and  owed 

jBUBIXETT 

^^  to  the  i^id  late  King  Harry  the  Sixth,  and  thereupon  the    ' 

Abbot*         {aid  late  Duke  affirmed  a  bill  of  trefpaft  s^ainft  the 
faid  Thomas  Thorpe  in  the  Court  of  the  King's  Ezchequer> 
fuppofing  by  the  fame  bill,  that  the  faid  Thomas  Thorpe 
fliould  hare  taken  from  the  fame  Duke  divers  goods  and 
chattels  to  the  amount  of  2ooo/.|  where  in  truth  the 
faid  Thomas  never  took  no  fuch  goods  of  the  faid  Duke^   - 
Only  by  conimandment  of  the  faid  King  Harry,  the  faid 
Thomas  Thorpe  arrefted  certain  hamefs,  and  other  habi^p 
liments  of  war,  of  the  faid  Duke's ;  for  which  adion  the 
faid  Thomas  Thorpe j  by  fpecial  labour,  and  untrue  means 
»  of  the  faid   Thomas  Colt,  was  condemned  to  the  faid 
Duke,    in   loio/.,   by  virtue  of  which  condemnation^ 
tile  faid  Thomas  Thorpe  was  afterwards  in  the  prifon  oC 
the  Fleet,  and  there  kept  unto  the  time  he  had  fully  con-s* 
tented  and  paid  to  the  faid  Duke  the  fiud  fum  of  icio/.^ 
and  after  that  the  faid  Thomas  Thorpe  was  with  the  faic 
King  Harry  the  Sixth  in  his  fervice,  and  by  his  com- 
mand, at  the  field  %t  Northampton,  and  there  was  takei 
prifoner,  and  in  great  jeopardy  of  his  life,  and  froi 
thence  had  firft  to  the  prifon  at  Newgate,  and  after 
die  prifon  of  the  Marjkalfea,  and  there  kept  in  ftreig] 
t>rifon :  and  after,  for  the  faithful  fervice,  truths 
allegiance  that  he  owed  and  bare  to  the  faid  late  Kii 
Harry,  was  cruelly,  contrary  to  all  law  and  confcienc^ 
beheaded  and  put  to   death  in  Haryngey  Park,  in  t! 
county  of  Middle/ex,  and  all  his  goods  and  chattels 
terly  taken,  robbed,  and  fpoiled  from  him  by  divers 
ruled  perfons,  rebels  to  the  fai4  late  l^ing,  in  the  time 
great  commotion  and  trquble  bad  in  this  land,,  the 
Roger  Thorpe  then  being  in  fervice  of  the  faid  late  Ki- 
put  of  this  land,  in  the  ^aftle  of  Guynes,  in  the  coui 
of  Guynex,  in  the  marches  of  Caleys,  in  the  company 
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Ihrry  then  Duke  of  Somerfet.     The  cafe,  therefore)  18 la* 

is  this:  the  King  commands  the  Chief  Baron  to  feize 
Ae  warlike  array  of  the  Duke  in  flagrant  rebellion :  he 
does  it,  and  after  the  Duke  has  fucceeded,  he  caufes 
the  Baron  to  be  condemned  to  die  for  fo  doing.  Such  a 
cafe  as  this  can  never  Hand  as  ah  authority  in  a  court  of 
law.  I  (hall  touch  on  no  other  cafes  down  to  the  time  of 
the  rebellion.  Lord  Clarendor,i  Htft.  Rebel,  vol.  i.  :(I2* 
lays,  <<  After  the  a£l  for  the  continuance  of  the  par- 
liament, the  Houfe  of  Commons  took  much  more  upon 
Aem  in  point  of  their  privileges  than  they  had  done^ 
and  more  undervalued  the  concurrence  of  the  Peers  | 
though  that  a£l  neither  added  any  thing  to,  nor  ex« 
tended  their  jurifdi£lion  \  which  jurifdiAion,  the  wif- 
dom  of  former  ages  kept  from  being  limited  or  defined  $ 
there  being  then  no  danger  of  excefs  \  and  it  being  much 
more  agreeable  to  the  nature  of  the  fupreme  court  to 
have  an  unlimited  jurifdidlion.  But  now  that  they 
could  not  be  diflblved  without  their  own  confent,  (the 
apprehenfion  and  fear  whereof  had  always  before  kept 
diem  within  fome  bounds  of  modefty,)  they  called  any 
power  they  pleafed  to  aiTume  to  themfelves,  <<  a  branch 
of  their  privilege;"  and  any  oppofing  or  queftioning  of 
that  power,  «  a  breach  of  their  privileges,"  which  all 
men  were  bound  to  defend  by  their  late  proteftation  \ 
and  they  were  the  only  proper  judges  of  their  own  pri- 
vileges. Hereupon  they  called  whom  they  pleafed 
<<  Delinquents,"  received  complaints  of  all  kinds,  and 
committed  to  prifon  whom  they  pleafed  :  which  had 
never  been  done  or  attempted  before  this  parliament ; 
except  in  fome  apparent  breach,  as  the  arreftihg  a 
privileged  perfon,  or  the  like."  All  privileges  of  all 
courts  are  the  fame.  The  courts  of  common  law  have 
no  jarifdiftion  over  an  ecclefiaftical  court,  or  over  a 
rifitor;  but  if  they  exceed  their  jurifdiftion,  the  courts 
of  law  will  interfere  \  and  will  gran:  a  prohibition :  if 
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die  mitter  be  within' their  jurifdi£tiofi|  the  courts  of  h*# 
will  remand  the  caufe  to  them.  So  here^  the  law  en* 
tfts  what  are  the  privileges  of  pailiament.  This  Court 
will  examine^  and  if  the  matter  be  within  the  juri£dic- 
tion  of  the  parliament,  will  fend  it  back  to  them*  And 
3n  another  worki  the  anfwer  to  the  LevUahan  of  HoUes^ 
Lord  Clarendon  fays,  of  the  pretended  privileges  of 
Ae  Commons,  <<  They  were  begotten  in  ufurpatiom 
brought  forth  in  treafon,  and  nurtured  in  rebcUion  i** 
and  it  is  rather  a  ftrange  coincidencei  that  the  Houff 
of  Commons  began  firft  to  command  the  King's 
forces  to  enforce  their  own  orders,  and  went  on^ 
till  they  brought  their  Eling  to  the  (cafFold.  There 
Was  never  an  inftance,  from  that  day  hitherto,  of 
toy  Houfe  of  Commons  ufing  the  power  of  commandi* 
ing  the  military  till  the  prefent  inftance  ;  and  though  I 
do  not  infinuate  that  the  prefent  Houfe  of  Commons 
are  likely  to  zGt  in  that  manner,  yet  if  you  acknow^ 
ledge  their  right  by  law  to  command  the  King's  troopsi 
you  will  give  them  that  force,  which  may  be  abufed  to 
die  worft  purpofes,  and  which  has  never  before  been 
ezertedf  without  bringing  the  fovereign  to  an  untimely 
end«  This  cafe  and  TjOftA  Sbafteflmrfs^  i  Mod.  144.  are 
in  no  way  parallel.  Rainsford  C.  J.  fpeaks  of  the  mif* 
thievous  confequence  of  retarding  the  bufinefs  of  parlia- 
ment* The  prefent  cafe  concerns  a  matter  paft,  and 
Can  in  howife  retard  the  bufinefs  of  parliament.  But 
mother  circumftauce  is  important;  that  was  the  cafe 
of  a  peer;  if  you  imprifon  a  peer>  you  deprive  him 
alone  of  his  privilege :  but  here  the  populous  city  of 
Weftmtnfter  is  deprived  of  its  (hare  in  the  reprefentation 
for  a  whole  feflions.  The  Houfe  of  Commons  had 
no  right  or  power,  to  interrupt  the  due  proceedings 
of  parliament :  they  might  have  expelled  the  Plaintiff  $ 
and  the  city  might  have  returned  another:  but  the 
fame  ffeafon,  of  not  preventing  the  bufinels  of   the 
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j^adupienty  whi<ji  6pefa(ed  ag^ft  Lord  ibaflS^bwrift 
^ifchsige^  13  equally  forcible  againft  the  Plainti£F'8  im- 
jnfotimeiiL    {Graham  B*    Does  not  that  reafon  apply  to 
^very   commitment  of  a   member^  however   unquef« 
-tiiHiable?]    In  a  lefs  degrte.     Lord  Shafiejburf^  cafe^ 
t  Mad.  1 44. J  has  often  been  cited,  but  never  has  it  been 
«caminedj  to  fee  what  was  the  ultimate  refuit  on  the 
Journals.     It  occurred  in  1677,  i  Lords  Journals^  195* 
15th  Feb.  1676-7.     A  prorogation  of  parliament  having 
been  made  for  15  months,  he  maintained  that  it  was 
illq;al9  and  that  the  parliament  was  diflblved*    The 
Court  of  King's  Bench  refufed  to  difcharge  him  on  ba* 
iioi  C9rpusy  *iA  we  have  feen ;  but  within  three  years 
after,  on  the  13th  of  November  1680,  there  is  the  foU 
loving  entry  in  the  Lord's  Journals :  «  Whereas  the  Duke 
of  Buchinghamj  Earls  of  Sali/burj  and  Shi^e/burj^  and 
tbe  Lord  Wharton^  were,   contrary  to  the  freedom  of 
parliament,  committed  to  prif(m  by  order  of  the  Lords^ 
Houfe  of  the  15  th  of  February  1676;  whereupon  foU 
lowed  a  (eries  of  many  unprecedented  proceedings.  At*- 
legatory  to  the  authority  of  parliament,  and  of  evil 
example  and  precedent  to  pofterity ;  for  vacating,  mak- 
ing void,  and  deftroying  fuch  precedents  for  ever,  and 
in  vindication  of  the  authority  and  freedom  of  parla* 
ment,  upon  complaint  hereof  made,  and  due  confidenu 
tion  and   debate  thereof  by  the  Lords  Spiritual   and 
Temporal  in  parliament  aiTembled,  it  is  ordered,  decreed, 
and  adjudged,  that  the  &id  order  and  proceedings  con- 
cerning the  faid  Lords  were  unparliamentary  from  the 
bepnning,  and  in  the  whole  progrefs  thereof,-  and  there- 
fore  are  all  ordered  to  be  vacated  (by  virtue  of  this 
judgment,)  in  the  journal  books  of  this  Houfe,  that  the 
lame,  or  any  of  them,  may  never  be  drawn  into  prece- 
dent for  the  future."    If  it  be  faid,  that  may  be  the  entry 
on  the  Lords'  Journals,  but  look  to  the  opinion  of  'the 
Judges  of  the  Court  of  King's  Bench;  the  anfwer  is^ 
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firfty  that  at  leaft  the  Houfe  o^  Lords  dioaght  they  hmt 
no  authority  to  commit  him  ;  and  can  that  decifion  bi 
good,  which  held  that  the  Lords  had  a  power,  wfatd 
they  who  aAed,  themfelves  held  bad  ?  But  the  argument 
is  ftronger  herip;  for  it  would  be  curious  to  fee  dw 
Court  of  Exchequer-chamber  affirming  a  judgment  of 
the  Court  of  King's  Bench,  which  ^  is  to  go  up  to  die 
txMrds^  who  would  fay,  <<  We  are  bound  by  the  prece- 
dents of  our  forefathers  on  our  own  Journals,  to  lay 
that  thefe  unparliamentary  proceedings  (hall  not  be  a 
precedent  for  the  future.''  If  this  be  fo,  it  renders  k 
unneceflary  on  behalf  of  the  Plaintiff  to  obferre  on  die 
cafes  of  Bra/i  Cro/byy  Murray,  and  Oliver.  And  it  ii 
remarkable,  that  the  Court  of  Common  Pleas,  in  the  cafe 
of  Bra/s  Cro/kj,  looked  only  into  the  law  reports,  and  not 
into  the  Journals  \  for  De  Grey  C.  J.  fays,  that  Lofd 
Sb^e/burf%  cafe  was  never  complained  of  till  17041 
whereas  the  Lords  had  thus  annulled  their  own  ad  in 
i68o.  From  that  time  to  the  Revolution  there  was  no 
tafe  of  any  confequence*  The  firft  after  the  Revolution 
was  the  cafe  of  the  Kerttijb  petition  to  the  Houfe  of 
Commons,  13  Com.  Journals,  518.  May  8,  1 701.  Tl^ 
petition  fet  forth  ^<  that  the  petitioners,  deeply  concened 
at  the  dangerous  ftafe  of  this  kingdom  and  of  all  Eur^ 
confidering  that  the  fate  of  them  and  their  pofterity  de- 
pended on  the  wifdom  of  their  reprefentatives  in  psn^ 
liament,  thought  themfelves  bound  in  duty,  humbly  to 
lay  before  that  Honourable  Houfe  the  confequence  is 
that  conjuncture  of  a  fpeedy  refolution  and  moft  finceK 
endeavour  to  anfwer  the  great  trufts  repofed  in  tbeil 
faid  reprefentatives  by  the  country  ;  and  in  regard  diH 
from  the  experience  of  all  ages,  it  was  manifeft  n 
nation  could  be  great  or  happy  without  union,  the 
hoped  no  pretence  whatfoever  fhould  be  able  to  creat 
a  mifunderftanding  amongft  themfelves,  or  the  leal 
diftruft  of  his  Majefty,  whofe  great  a£lions  for  th 
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ntion  were  writ  in  the  hearts  of  his  fubje&s,  and  i8ia. 

»dU  nerer^  without  the  blacked  ingratitude^  be  forgot  1 
nd  praying  that  that  Houfe  would  have  regard  to  the 
nktcS  the  people  j  that  their  religion  and  fafety  might 
be  efie£lually  provided  for,  that  the  loyal  addrefles  of 
dttt  Houfe  might  be  turned  into  bills  of  fupply,  and 
Aat  his  Majefty  might  be  enabled  powerfully*  to  alfift 
bailies^  before  it  were  too  late."    The  Houfe  refolded 
tkit  the  petition  was   fcandalous,  infolent,  and  fedi- 
tkras;  tending  to  deftroy  the  conftitution  of  parlia- 
ments, and  to  fubvert  the  eftabliihed  government  of 
due  realm ;  and  committed  ten  perfons  concerned  to    ^ 
tke  cuftody  of  the  Serjeant  at  Arms.    It  is  difficult  to 
bf  in  what  part  of  the  petition  lay  the  libel ;  or  what 
cooart  in  Weftmlnfter^htJl  could  have  been  perfuaded  to 
adjii4ge  it  libellous.    This  tranfa£tion  forms  a  ftrong 
cootraft  to  the  conduct  of  the  Houfe  of  Commons  at  a 
feriod  very  foon  following,  viz.  in  1714,  Steel/s  cafe, 
ilCm.Journ.^i^*  iSthMarchf  i7i4,thequeftion  was 
fBt,  that  a  printed  pamphlet,  intitled  <<  The  Engiijbmani* 
kmg  the  clofe  of  the  paper  fo  called ;  and  one  other 
lamphlet  intitled  «  The  Crifis"  written  by  Richard  Sterie 
Elq.  a  tnember  of  this  Houfe,  are  fcandalous  and  fedi* 
tiotts  libels,  containing  many  exprefiions  highly  refle£l- 
iog  upon  her  Majefty,  and  upon  the  pobility,  gentry, 
dergy,  and  univerfities  of  this  kingdom,  malicioufly  in- 
£imadng  that  the  Proteftant  fucceffion  in  the  houfe  of 
Bmiover  is  in  danger  under  her  Majefty's  adminiftratioii, 
ttd  tending   to  alienate  the  affeflions  of  her  Majefty's 
good  fubjedis,    and  to  create  jealouGes  and  divifions 
among  them:  and  it  was  refolved  ihzt  Richard  Sieelt 
fiq.,  for  his  offence  in  writing  and  publifliing  the  faid 
ibaadalous  and  malicious  libels,  he  expelled  the  Houfe. 
The  hiftory  of  that  tranfaftion  is  fingular.     It  happened 
near  the  clofe  of  the  reign  of  Queen  Annef  when  party- 
(girit  was  at  the  higheft.     Steele  was  a  known  friend 
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to  die  houfe  of  Hanover.  In  1701  the  Whigs  were  in 
power,  but  dieywere  out  of  power  in  1714.  IfinK 
read  what  was  the  language  of  that  party  in  the  Houftf 
of  Ck>mnion8.  They  aiked,  Why  was  the  author  liaUe^ 
to  cenfures  in  parliament  for  the  things  which  he  wrote 
in  his  private  capacity  %  and  if  he  is  puni(hable  by  liawi 
why  is  he  not  left  to  the  law  ?  By  diis  mode  of  pro-' 
ceedingi  parliament,  which  ufed  to  be  the  fcourge  otAf 
of  evil  minifters,  b  made  by  minifters  the  fcourge  of 
die  public.  Life  of  Sir  Robt.  Wa^ole,  vol*  i.  71.  It 
may  iit  like  manner  be  afked  in  this  cafe,  would  it  not 
have  been  better  if  the  profecution  of  this  libel  had 
been  left  to  the  courts  of  law  ?  The  very  inveftigadon 
obftru£ied  the  bufinefs  of  parliament.  There  were  two 
odier  cafes  in  the  prefent  reign*  29  Com.  Joum.  6j§* 
68;.  2^  Lords  Joum. /^ij^.  and  420*  17th  ^e7t;*  1763* 
fFilke/s  cafe.  Complaint  was  made  to  the  Houfe  of  a 
printed  paper,  indded  ^*  jtn  Effaj  on  Womani*  with 
notes,  to  which  the  name  of  the  Right  Rev.  Dr.  War^ 
hurtonf  Lord  Bifliop  of  Gloucefier,  was  affixed,  in  breach 
of  the  privilege  of  that  Houfe  }  and  of  another  printed 
paper,  indtled  •*  TT)e  Veni  Creator paraphrafed'P  and  it  was 
refolved  that  thofe  printed  papers,  highly  refleAing 
upon  a  member  of  that  Houfe,  were  a  manifeft  breach 
of  the  privilege  thereof,  and  were  a  moft  fcandaious, 
obfcene,  and  impious  libel ;  a  grofs  profanation  of  many 
parts  of  the  Holy  Scriptures,  and  a  moft  wicked  and 
blafphemous  attempt  to  ridicule  and  vilify  the  perfon 
of  our  BleiTed  Saviour:'*  and  having  heard  evidence 
diat  Wilhes  was  the  author,  the  Lords  ordered  an 
addrefs  to  his  Majefty  <<  that  he  would  be  gracioully 
pleafed  to  give  the  moft  efFedlual  orders  for  the  im- 
mediate profecution  of  the  author  or  authors  of  the  faid 
fcandaious  and  impious  libel,  and  for  bringing  them  to 
cond'gn  punifhment."  But  in  that  cafe,  grofs  as  the  libel 
was,  the  Lords  did  not  take  upon  themfehres  to  commit 

die 


««*)<«  1 1 II  •; I 


m  THE  FiFrr-ocoNii  Tx^s  ov  GEORGE  m.  49^ 

the  author  as  for  a  contempt.     Yet  there  was  no  pecu-  l8ia« 

liar  delicacy  towards  Wilkes*  li  ever  there  was  a  cafe  in 

which  the  Houfes  of  Parliament  were  determined  againft 

an  individual,  they  were  fo  againft  Wilkes.     On  the  pub^ 

licadon  of  the  North  Briton^  No.  45.,  the  Lords   and 

Commons  had  a  conference }  and  concurred  to  vote  it  a 

falfe,  £candalous,  and  feditious  libel,  containing  expref« 

fions  of  the  moft  unexampled  infolence  and  contumely 

t^ywards  his  Majefty,  the  grofleft  afper/ions  up«n  both 

Xionfes  of  Parliament,  and  the  moft  audacious  defiance 

^>f  the  authority  of  the  whole  legiflature,  and  moft  mani*  . 

deftly  tending  to  alienate  the  affeflions  of  the  people 

his  Majefty,  to  withdraw  them  from  their  obedience 

the  laws  of  the  realm,  and  to  excite  them  to  traiterous 

Anfurre&ions.  againft  his  Majefty's   government  ^    and 
relblved  that  it  fhould  be  burnt  by  the  hands  of  the 
hangman,  and  that  privilege  of  parliament  did 
extend  to  the  cafe  of  writing  and  publifhing  feditious 
I  nor  ought  to  be  allowed  to  obftruf);  the  ordinary 
^ccmrfe  of  the  laws  in  the  fpeedy  and  efiedudi  profecution 
•^vf  fo  heinous  and  dangerous  an  ofience.'^      But  lAma 
5U  the  condu£i  of  Parliament  on  this  occafion  ?     Both 
houfes  furely  have  the  power  to  commit  for  a  libel' if 
.  ^me  hath  I     Tet  what  do  they  ?     They  vote  it  a  libel, 
and  petition  the  King  for  a  profecution.    In  29  Com. 
jMim.  723.  and    32  Com.  Journ.  178.,  3  Feb.  9  C  3. 
arevotesof  expulfion  oijohn  Wilkes  \  buttheHoufe  does 
-    not  even  expel,  until  he  is  by  law  found  guilty }  and  it 
is  not  till  after  he  is  fentenced  to  22  Dbonths  imprifon- 
fluent,  and  is,  emphatically,  in  execution  of  that  jadg« 
ment,  that  they  expel  him  the  Houfe.    If  the  nec^ffity 
11  urged  of  promptitude  in  executing,  what  are  the  pre- 
fent  times  compared  with  thofe  in  which  Wilkes^s  cafe 
occurred  ?    Then  there  were  multitudes  of  feditious 
perfoot  about  the  metropolis ;  it  was  the  moft  inflamed 
period  of  diis  reign«     There  is  another  cafe,  not  in 

print : 
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print :  Sir  Gilbert  Elliot^  now  Lord  MintOi  had  moyed 
an  impeachment  agatnft  Sir  Elijah  Itnpej^  and  die  mo- 
tion occafioned  numerous  libels  to  be  publiflied :  a  mo- 
tion was  made  that  the  authors  be  brought  up  and  im- 
prifoned ;  but  tlie  Houfe  left  the  matter  to  the  common 
courts' of  law,  and  a  perfon  now  in  high  authority,  who 
foon  after  that  time  was  made  Speaker  of  the  Houfe  of 
Commons,  faid,  now  that  the  Judges  had  commiiEont 
for  life,  and  not  durante  bene  placito  of  the  Crown,  the 
courts  of  law  are  the  proper  conftitutional  tribunal  for 
judging  offences  againft  the  privilege  of  parliament. 
Power  is  a  fword,  and  privilege  a  (hield  \  there  is  now  no 
fear  that  in  any  queftion  between  the  fubjefl  and  the 
Crown  the  Judges  of  the  land  are  fufceptible  of  any 
bias.  Privilege  was  lent  to  the  Houfe  to  (hield  the 
people  from  the  power  of  the  Crown,  but  the  danger 
being  removed  which  was  the  caufe  of  that  jealoufj 
which  the  parliament  entertained  of  the  conunon  law 
courts,  the  effed  ought  alfo  to  ceafe.  He  concluded 
by  recapitulating  the  three  queftions  which  arofe  on  the 
cafe,  and  inferred,  ift.  That  no  fuch  power  was  fhewti 
to  be  given  by  the  ftatute  law :  adly,  That  none  fuch 
exifted  by  prefcription  :  3dly,  That  it  did  not  exift  o£ 
neceiCty.  That  there  was  no  inftance  in  any  book  that 
the  outer  door  can  be  broken  by  any  party,  unlefs  in  the 
name  of  the  Crown ;  that  it  is  not  enough  to  fay  it  ia 
for  the  common  weal  to  execute  the  Speaker's  warrant, 
in  order  to  juftify  the  breaking  the  door;  for  it  is  con- 
ducive to  the  common  weal  that  debts  (hould  be  paid, 
yet  it  is  not  law  that  an  outer  door  can  be  broken  to 
enforce  the  payment  of  a  debt ;  that  the  refolution  of 
the  Houfe,  and  the  vote  made  thereon,  was  therefore 
not  in  execution  of  the  power  they  poflefled ;  and  that  the 
warrant  was  not  duly  executed,  becaufe  a  warrant  to  the 
Serjeant  at  Arms  ought  to  be  executed  by  the  Serjeant  at 
Arms  and  his  aiSftants  only,  and  not  by  calling  in  the 

military 
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military  to  his  afliftance,  and  that  this  circumftance  l8i2. 

conftituted  a  moft  important  ingredient  in  the  cafe.    If 

he  had  not  (hewn  the  judgment  of  the  Court  below  to 

he  clearly  wrong,  at  leaft  he  had  (haken  the  authorities 

on  which  it  was  founded,  and  if  the  grounds  of  the 

judgment  were  not  clearly  eftabliihed,  the  Court  would 

decide  in  favour  of  the  liberty  of  the  fubjed. 

Micbardfon^  for  the  Defendant,  purfued,  as  the  natural 
orcler  of  the  argument,  the  courfe  which  had  been 
a<flc3pted  by  the  Court  below.     He  complained  that  he 
-yr^kt  diiefly  embarrafled  by  the  conceflioif s  of  the  counfel 
fc»z*  the  PlaintiflF,  who  admitted  the  right  of  the  Houfe 
to    commit  for  breach  of  priyilege  in  general,  yet  contro* 
Terted  it  in  eafes  of  libel.    If  the  Houfe  of  Commons 
l^^^pe  the  right  to  commit  for  breach  of  privilege,  which 
tft   sidmitted,  the  queftion  merely  is,  whether  a  libel  can 
a  breach  of  privilege ;  for  if  it  can,  it  is  unquellioned 
the  Houfe  of  Commons  are  to  judge  whether  a 
P^»ticular  libel  be  a  breach  of  privilege  or  not.     If  per- 
were  to  come  into  the  lobby,  and  obftrufl  the  mem- 
of  the  Houfe  by  pofitive  force,  it  would  be  an  un- 
9^Aeftionable  contempt.    If  they  were  to  cover  the  walls 
^^^    the  Houfe  with  placards  calling  on  the  people  to 
ibttft  the  members,  would  not  that  be  a  breach  of 
Allege  ?    What  if  the  libel  be  not  profpeftive,  but 
on  the  mob  to  take  vengeance  on  the  authors  of 
votes  Cnce  paflTed,  is  that  no  obftru&ion  to 
iir  future  proceedings  ?     A  libel,  therefore,  may  be 
immedbte  obftru£tion,  or  may  tend  to  an  obftruc- 
m,  and  the 'Houfe  mud  have  the  fame  protedling 
>wer  to  puni(h  in  the  lad  cafe  as  in  the  firft,  and  the 
<Hi(e  muft  judge  of  the  degree  in  which  the  libel  has 
is  tendency.     The  argument  of  the  counfel  for  the 
unttffhas  been  in  great  part  dire£ied  todifprove  his  own 
•^^QCfilions )  for  what  other  end  are  the  inllances  cited 

wherein 
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wherein   the  Houfe  of  Ck>mmoii8  has  called  on  l 
Houfe  of  Lords  to  aid  or  concur  with  them  ?    Tho 
V  however,  are  not  cafes  of  libely  but  cafes  in  an  eai 

^"■^*  period  of  hiftory,  when  the  rights  of  parliament  w« 
much  lefs  clearly  defined  than  nowj  and  when  it  w 
necei&ry  for  all  the  branches  of  the  legiflature  to  coi 
cur  to  eftabli(h  thofe  rights,  which  tended  to  the  g 
neral  good.  What  elfe  makes  it  necefiary  to  revert ' 
the  fuppofed  divifion  of  the  two  Houfes  in  the  491 
Hen.  3.?  It  is  unnece0ary  to  go  back  into  an  anti^ 
rian  refearch  as  to  the  origin  of  the  prefent  form  of  tl 
Houfe  of  Commons.  S^/cCfff  .fuppofes  that  the  intr 
dttdlion  of  the  Commons  to  the  (hare  in  the  legifliti 
which  they  have  fince  obtained,  was  conferred  on  die 
by  an  zGt  of  parliament  which  is  now  k>ft.  lidn 
Honour^  l^y.  741.  If  it  be  fuppofed  that  the  Hod 
feparated  within  time  of  memory,  it  muft  be  asgi 
that  the  Houfe  of  Commons  hath  no  power  to  comn 
without  producing  an  a£l  of  parliament;  but  it 
admitted  that  they  have  the  power  to  commit  te 
clear  breach  of  privilege.  There  is  no  wdgbt  in  t 
argument  drawn  from  thofe  cafes  where  the  Houfe  Ii 
not  chofen  to  interfere  in  a  fummary  mode;  it  ism 
an  exercife  of  their  difcretion.  The  language  of  fat 
members  cited  in  Lord  Minto*s  cafe,  acknowledging  t 
fafety  with  which  it  may  now  be  left  to  the  Jndg 
now  independent  of  the  Crown,  to  decide  queftiom 
priidlege,  is  the  ftrongeft  proof  of  the  right  of  the  Hoi 
to  commit.  That  right  is  exercifed  by  the  Houfe 
Commons,  and  recognized  by  them  during  the  win 
period  which  intervened  between  the  reign  of  Q«c 
Elizabethzxii.  the  prefent  time.  The  committee,  inftmd 
by  the  Houfe  of  Commons  to  enquire  into  this  point,  b 
found  not  lefs  than  forty  inftances.   The  j  udidal  recog 

tionsof  the  power  are  to  be  found  moftfuUy  ftated  iaa  A 
Tr.  616.  to  632.9  l^d  Shafitslmry's  C0^u    t.Ci  iM 
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« 

QjMT/ff  T«  Paty.     a  Xror^  Raymond  1 105.     Murray* r  cafe^ 

S    Jt^ils.  299.     Cro/bfs  cafe^  3  ^//r.  i88.,  (although  the 

Imfty  indeed,  was  not  a  cafe  of  libel,  but  there  is  no  dlf- 

tiii£Kon  in  that  refpedt.)    Oliver's  cafe  before  the  Court         Abbo^. 

of    £xchequer,  not  reported,  which  happened  imme-  ^ 

diately  after  Cro/bfa^  znd  Flower's  ca/e^  8  J.  iS.  3i4.t 

Alio  the  proceedings  in  the  cafe  oi  Pemberton  C.  J.  and 

T.  Jones  i.   %  St.  Tr.p.^.    Lord  Shaftejhurf%  cafe  is  a 

▼ery  decifive  authority  on  the  point*     The  Houfe  of 

Lords,  in  terms  the  mod  fummary,    voted  that  Lord 

SbafU/kury  had  been  guilty  of  high  contempt  committed 

agwill  that  Houfe,  and  the  warrant  ftated  no  more*   ' 

It  'Was  determined,  that  though  fuch  a  commitment  for 

^  contempt,  not  dating  what  it  was,  would  have  been 

infufficient  for  an  inferior  court,  yet  it  fufiEced  for  the 

Houfe  of  Lords,  becaufe  they  were  the  j  udges  of  the  quef- 

tion  whether  a  contempt  or  not*     Tranjierat  in  rem  judica^ 

^om.  The  Houfe  of  Loras  had  jurifdi^ion  of  the  queftion 

of  contempt,  and  had  found  it,  and  the  Court  of  King's 

Bench  could  not  try  whether  it  were  a  contempt  or  not, 

which  Jones  J*    particularly   notes   in    his  judgment* 

So  the  ground  was,  that  when  the  Houfe  of  Lords  had 

anally  adjudged  the  point,  this  Couit  could  not  en« 

qwre  whether  there   had  been    a    contempt  or  not. 

^nsfwrd  J*  fays,  it  would  be  mifchievous  if  this  Court 

^ttld  deliver  a  member  of  the  Houfe  of  Peers  and 

Commons  who  is  committed,  for  thereby  the  bufinefs 

<^  parliament  may  be  retarded,  for  it  may  be  the  com- 

n^tment  was  for  evil  behaviour,  or  indecent  reflexions 

on  other  members,  to  the  difturbance  of  aflFairs  in  par- 

tiament.     Ttvi/den  J.y  though  abfent,  concurred.     The 

^▼^twas,  that  Lord  Shafiejlmry[a)  apologized,  and  was 

^Smrated.    The  commitment  in  this  cafe,  as  in  that,  is 

not  for  (afe  cuftody,  but  in  execution.    This  is  a  ftrong 

W)  Lord  Sbefiejkujy  abftalned  from  retradling  his  opinion  on  tht 
prntttofUw. 

Vol.  IV.  Hh  autho- 
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1 8 12.         authority  to  fhew  that  when  one  branch  of  the  legifla- 

ture  has  adjudged  a  cafe  which  lies  witlun  their  own 

jurifdidion)  a  court  of  law  cannot  review  it ;  and  the 

fubfequent  proceedings  of  the  Houfe  of  Lords  confirm 

this  do£lrine,  for  they  (hew  that  there  is  a  conftitutiona] 

tribunal  to  reverfe  any  thing  which  is  adjudged  wrong 

by  that  body.    To  fay  otherwife^  would  be  to  argue 

that  becaufe  a  judgment  is  erroneous^  and  may  be  rererfed 

on  appeal)  therefore  a  Court  does  wrong  which  noticei 

the  fubfiftence  of  the  judgment  while  unrepealed.     And 

it  would  be  monftrous  to  f^y,  an  officer  is  liable  to  all 

a£lion  for  carrying  into  execution  the  judgment  of  i 

competent  court  while  it  h  in  force ;  it  even  protefb 

him  after  the  judgment  is  reverfed*     i  Mod*  1 19.  anc 

184.,  BuJbeWs  cafe.    S.  C.  Vaug.  735.    The  Court  de 

clared  (184*)  their  opinion  againft  the  aAion;  tsz.  dm 

no  zQlxovl  will  lie  againft  a  Judge  for  wrongful  commit 

menty  any  more  than  for  an  erroneous  judgment.    I 

any  redrefs  were  given  in  the  prefent  cafe^  a  hein. 

corpus  would  be  the  means  of  that  redrefs;  for  it  ap 

pears  by  BuJheVz  ca{e  a  man  may  be  liberated  by  hJkm 

corpus^  if  improperly  committed,  though  he  cannot  brinj 

an  adion.     In  the  cafe  of  Jaj  v.  Topbam^  8  St.  7>«  I. 

Pemberton  C«  J.  and  71  Jones  J.  at  the  bar  of  the  Houf 

of  Commons  agreed  that  if  the  order  of  that  Houfe  hai 

been  pleaded  in  bar,  and  not  in  abatement  to  the  jurii 

di^ion,  it  would  have  been  good ;  and  the  judgmenl 

it  is  conceived,  was  right,  that  it  was  no  plea  in  abate 

ment.   On  Murrafs  cafe  it  docs  not  appear,  either  upo 

the  report  or  on  the  warrant,  what  the  contempt  was 

and  the  Court  held  that  it  need  not  appear ;  for  if  i 

did,  they  could  not  judge  thereof.     Denifon  J.  fays,  til 

Houfe  needs  not  tell  us  what  the  contempt  was,  becaul 

we  cannot  judge  of  it  j  znd  Fo/lerL  notices,  that  ere 

Holt  C.  J.,  who  differed  with  the  other  Judges  in  jf/U 

V.  WhitCy  held  the  Houfe  might  commit  for  a  contemj 

<^  in  the  face  of  the  Houfe ;''  thefe  words  feem  impn 
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pcx-lj  added  by  Fffier}.-,  for  Lord  /fo//  does  not  ufe  181 2. 

t{ft^in>  and  his  opinion  is  the  more  entitled  to  weight  in 
fi.^vour  of  the  Houfe  here,  becaufe  in  Regina  v.  Paty% 
IT^aJt  C.  J*  faySy  he  had  the  misfortune  to  difier  from  all  the 
Judges.  Rexv.  Cr^  was  not  a  cafe  of  libel :  he 
lord  mayor^  and  Oliver  being  an  alderman,  had 
coaxunitted  the  Meflenger  of  the  Houfe  of  Commons  for 
entering  the  city  and  executing  procefs.  It  does  not 
at  all  upon  the  report  what  the  original  warrant 
If  for  the  execution  of  which  the  meffenger  was 
committed^  yet  it  was  held  to  be  a  commitment  for 
br^eacb  of  priyilege  of  the  Houfe.  If  it  had  been  ne  • 
[ary  to  ihew  to  the  Court  that  it  was  a  contempt  of 
Houfe,  much  more  muft  have  been  (hewn  on  the 
of  the  writ  of  taieas  cotpus;  but  the  Court  held 
't  ^anseceflary  to  go  into  that*  Flowit'^  cafe  was  for  a 
lihol  in  the  Cambridge  Intelligencer^  reflediing  on  the 
BiCliop  of  Uandaff.  It  was  by  the  Houfe  of  Lords 
^J  vdged  on  debate,  that  Flower  was  guilty  of  a  high 
bi^each  of  privilege  of  the  Houfe.  Lord  Kenyan  C.  L 
^^^LKhoul  tfa^  lead  difficulty  remanded  the  .prifoner  upon 
1^^  return  made  to  a  writ  of  baleas  corpus^  He  con- 
^^ered  it  as  too  long  and  too  frequently  decided,  to  be 
brought  into  difpute:  it  did  not  appear  in  the  warrant, 
on  the  return,  whether  the  paper  were  libellous  ot 
;  nor  whether  it  were  a  libel  on  the  Bilbop  in  his 
^^^OduA  in  the  Houfe  or  not*  Even  the  Court  of  Chan- 
^^  has  committed  for  libel:  would  the  Court  of  King's 
^^^ch  grant  a  habeas  corpus  to  try  whether  one  of  die 
^^xicurrfent  courts  of  Weflminjler^hall  had  rightly  de- 
eded? If  they  would  not  interfere  by  habeas  corpus f 
^^i.ch  lefs  would  they  interpofe  in  the  cafe  of  an  a£tion 
*^  be  brought  againft  the  officer  who  executed  the 
Procefs.  If  the  Court  had  ordered  the  Matter  to 
^*^w  up  a  rule  for  commitment  of  a  perfon  for  a  con- 
!^npt,  can  any  aAion  lie  againft  him,  or  again  ft  the 
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x8i2.  fubordinate  officer  who  executes  the  prooefs  ?  All  tli 
cafes  (hew  that  it  is  unneceflary  to  fet  out  the  libel  a 
the  return  of  the  warrant  of  commitment,  diat  th 
Court  may  judge  whether  it  be  libellous.  Rex  y.  WMii 
7,  TVilf.  158,9.  Pratt  C.  J.  gives  an  exprefs  judgment  tfai 
it  is  only  neceflary  briefly  to  exprefs  the  nature  of  the  oi 
fence  charged.  Much  more  appears  on  the  prefent  plead 
ings  than  in  any  of  the  cafes  cited  did  appear.  Unleli 
therefore,  it  can  be  eftabliihed  that  a  libel  can  in  no  cafe  fc 
a  breach  of  privilege,  this  Court  cannot  inquire  whedM 
the  particular  paper  were  a  libel  or  not.  Many  cafi 
are  found  of  commitments  by  the  Court  of  King's  Bene 
for  libels,  as  contempts.  About  twelve  fuch  infbmcf 
are  coUe£led  by  the  Committee  of  the  Houfe  of  Com 
mons  upon  that  point.  There  are  fome  inftances  i 
Chancery  \  one  in  2  Ath*  469.  for  a  libel  on  certain  pa 
ties  to  a  proceeding  pending  in  the  Court  of  Chancer] 
for  their  condu£l  in  the  caufe ;  that  was  held  to  be 
contempt  of  the  Court.  The  Lord  Chancellor  byi 
notwithftanding  this  (hould  be  a  libel,  yet,  unlefs  it  be 
contempt  of  the  Court,  I  have  no  conufance  of  it.  E 
parte  Jones^  13  Vef.  237.  Lord  Erjkine^  ChanccUor^vcon 
mitted  the  author  of  a  libel  for  a  contempt.  He  fitys 
Lord  Hardwicke  confidered  the  perfons  concerned  in  tb 
bufinefs  of  the  court  as  under  the  ptotedion  of  th 
Court.  No  more,  therefore,  is  claimed  for  the  Hool 
of  Commons,  than  is  claimed  by  all  other  Courts.  The 
may  commit  for  an  obdrudlion :  and;  if  a  libel  hex 
obftrudlion,  they  may  Commit  for  libel,  and  they  are  t 
judge  whether  it  be  an  obftruAion  or  not.  They  hav 
in  numerous  inftances  exercifed  that  power,  and  n 
cafe  hitherto  haa  held  that  they  may  not  do  fo;  ain 
if  fo,  they  may  ftill-exercife  it,  and  need  not  Ihei 
on  their  record,  whether  the  paper  be  libel  or  not 
There  then  remain  only  fome  very  fubordinate  pointi 
whether  the  outer  doors  may  be  broken,  and  whether  i 
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was  wrong  to  employ  the  force  of  the  foldiery.     As  to  1 8x2* 

the  breaking  of  the  doors,   the  cafe  of  Semaine  is  bot* 
tmned  in  older  cafes.   13  Ed.  4.  9  a.  pL  4.   <<  A  queftion 
arofe  concerning  arrefts,  and   it  was  holden  that  for 
felony,  or  for  fufpicion  of  felony,  a  man  may  break  a  houfe 
fa  take  the  felon ;  for  it  is  for  the  intereft  of  the  com- 
monweal to  take  them.     And  alfo  Ch$he  faid  that  the 
hath  an  intereft:   the  writ  is  non^omlttas propter 
lihertaUm^  &c.j  fo  the  liberty  of  his  houfe  (hall 
proteA  him.     But  otherwife  it  is  for  debt  -or  tref- 
3 :  the  (heriff  or  any  other  may  not  break  the  houfe^ 
be^ufe  that  is  but  for  the  particular  intereft  of  the 
paurty."    It  is  taking  a  very  narrow  view,  to  fay  a  door 
caizm  be  broken  only  at  the  fuit  of  the  Crown  :  the  tru^ 
pnzidple  is,  a  diftinAiou  between  a  public  intereft  an4 
*«*   individual  intereft  :  for  there,  as  Choke  C  J.  exprefles 
'^    the  King  hath  an  intereft.     This  law  refts  on  thjs 
S^c^und  that  in  common  difputes  between  man  and  man, 
It  ^^1^  Qf  more  importance  to  preferve  a  man's  houfe^ 
"^^n  that  the  other  party   (hould    receive    his    debt ; 
^^^  in  cafes  which   are  for  the   commonweal,     (and 
*^l^ny  is  ufed  but  for  an  inftance,)  the  individual  in- 
*^'*>cft  muft  give  way.     That  this  is  the  principle  appears 
m  the  cafe  of  Maleverer  v.  Spifiie,  Dy^  35.,  where  it 
held  that  a  roan  may  pull  down  a  houfe  which  is  on 
for- the   fafety  of  the  next  Ihoufes;  for  thefe  are 
es  of  the  commonweal ;  yet  that  is  not  a£^ing  at  the 
^3unand  of  the  King.     "  So  is  it,"  fays  Dyer,  "  if  the 
purfues  a  felon  into  a  houfe,  and  for  taking  the 
^n  he  breaks  the  door  of  the  houfe :    this  is  juf- 
ablc.^      The  principle  is,  that  where  the  public,  the 
5^^xnmonweal,  have  an  intereft,  the  private  convenience 
'^^'^ft  give  way.    ITiis  is  alfo  the  principle  of  Semain^% 
e.    And   it  appears  by  the  report  of  that  cafe   in 
•  £/. -that  there  had  been  a  difference  in  opinion 
^'^^lether  a  man  (hutting  his  door  could  defeat  an  cxe- 
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eution^  or  render  him  liable  to  an  aQion  foie  it ;  bta 
afterwards  they  all  concurred,  and  Croke  fays  their  coc: 
currence  was,  that  doors  might  be  broken  open  in  th 
Queen's  cafe,  or  for  a  contempt.  So  in  Brigg/s  caC 
it  was  held  that  a  door  may  be  broken  for  an  attacK 
ment,  for  it  is  againit  his  perfon.  It  does  not  appear  oj 
fearch  at  the  Crown-office  what  the  nature  of  the  con* 
tempt  cotnmitted  by  Briggs  was,  but  two  rules  wcrt 
made  on  the  (heriff  of  Salop  to  return  the  'attachment 
{^Mansfield C,  J.  and  Heath],  obferved  that  C/lffonTs  coc- 
jedure  certainly  was  very  ingenious,  but  it  was  a  mere 
conjeflure;  befides,  how  could  the  matter  come  bio 
the  Court  of  King's  Bench  ?  The  foreft  laws  were  ad- 
minifttred  before  the  Chief  Juftice  in  Eyre,  The  Court 
of  King's  Bench  did  not  at  that  time  iiTue  attachments 
for  offences  againft  the  foreil  laws :  it  had  no  comKC* 
tion  at  that  time  with  the  foreft  laws,  Graham  B:  ob* 
ferved,  it  was  hardly  to  be  conceived  that  the  Court  of 
King's  Bench  would  iflue  an  attachment  but  for  fooe 
contempt  of  fome  part  of  their  own  procefs.]  Before 
quitting  this  part  of  the  fubje£l,  it  is  necefiary  to  refec 
to  Ferrer/  cafe,  upon  which  it  has  been  broadly  ftatedi 
that  he  derived  his  authority  from  the  circumftaace  oi 
his  being  a  fervant  of  the  Crown,  exercifing  the  pioocfi 
of  the  Crown,  not  as  an  officer  of  the  Houfe  of  Coof 
mons.  Although  die  Serjeants  at  Arms  are  appdatei 
by  the  Crown,  one  to  attend  on  the  Lord  Chancellor,  aiB< 
another  to  attend  on  the  Speaker  of  the  Houfe  of  CoflU 
mons,  yet  in  the  exercife  of  the  proce(s  confided  to  li0 
by  the  Houfe,  the  Serjeant  at  Arms  t£ks  by  the  aothcm^ 
of  the  Houfe.  If  commiffioners  of  bankrupt  iflbe  t 
warrant  to  the  iheriff,  then  he  is  their  officer.  [^Ms^ 
Aid  C.  J*  Many  commiffioners  of  bankrupt  periiapi 
hear  me*  I  have  no  idea  that  any  commiffioners  cm 
oompulforily  diieSt  that  procefs  to  the  flieriff;  die] 
may  direQ,  it  to  hhsj  indeed^  as  they  may  to  any  om 
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If  4^  Iheriff  choofes  to  execute  it.]    As  to  the  employ-  1 8 1 2. 

ment  of  the  foldiersy  the  only  trace  of  it  on  the  record, 

it,  diat  certain  foldiers  and  men  armed  with  oflFenfive 

'weapons  forcibly  broke  the  window ;  is  it  meant  to  fay 

dm  die  procefs  is  vacated  becaufe  a  foldier  was  prefent  i 

A  Udier  does  not  forfeit  the  rights  of  a  citizen,  he 

ii  equally  competent  to  form  a  part  of  xht  pojji  ewti* 

Mwi  or  to  aflift  in  executing  procefs,  as  any  mother 

C^fird,  in  reply,  adopted  the  courfe  of  argument 
vUdi  Richardfm  had  taken.  If  the  counfel  for  the 
DeGuidant  was  embarrafled  by  the  conceflions.  which 
hd  been  made  on  behalf  of  the  Plaintiff,  it  was  be- 
Cttfehe  came  prepared  not  to  argue  the  fimple  quef« 
tion  which  was  before  the  Court,  but  the  abftra^l  quef- 
^  Whether  the  Houfe  of  Commons  may  commit  for 
iBj  breach  of  privilege  whatever.  But  the  fimple 
fKftkm  is.  Whether  a  libel  on  the  pad  proceedings  of 
dtt  Houfe  of  Commons  is  a  breach  of  privilege*  It 
W  conceded  by  the  Defendant  that  down  to  the  reign 
tf  BBauAetb  not  a  fingle  inftance  had  occurred  where 
Ae  Houfe  of  Commons,  without  the  aid  of  the  Crown 
>id  the  Houfe  of  Lords,  had  ever  committed  for  breach 
tf  privilege.  It  has  been  aflumed  for  the  Defendant, 
» if  the  Plaintiff  had  argued  that  if  the  firft  cafe  of 
cemmitment  was  within  time  of  memory,  the  power 
could  Hot  have  been  given  otherwife  than  by  ftatute. 
Bat  the  Plaintiff's  argument  was,  that  the  right  could 
titt  only  by  one  of  three  modes,  ftatute,  prefcription, 
tr  neceffity,  to  enable  the  Houfe  to  preferve  their  own 
fodftence }  and  this  laft  is  a  much  ftronger  ground  for 
'  them  than  either  conmion  law  or  ftatute.  Yet  in  order 
to  maintain  the  power  on  the  laft  ground,  it  is  faid,  a 
fibd  may  be  an  obftru£tion,  or  may  tend  to  an  obftruc- 
|i(»u    When  the  counfel  for  the  Defendant  argued  this, 
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i8ia*         i^  f'^It  he  was  on  very  tendet  groand;  for  he  £elt  diat 
the  only  right  was  that  of  removing  an  obftrii£lion»  or» 
in  other  words,  abating  a  nufance.    But  a  libel  can  ia 
no  cafe  be  an  obftru£lion.     He  puts  the  inftance  of 
perfons  filling  the  lobby  of  the  Houfe  widi  placardu, 
exciting  to  fedition :  that  would  be  an  obftruQioBy  but 
not  confiding  in  the  libel^  but  in  the  condu£l  of  coming 
ther^;  and  ijirhen  that  was  prevented,  fo  as  to  be  no 
ob(lru£lion,  the  Houfe  ought  then  to  refer  the  written 
paper  to  the  proper  courts  of  law.      It  is  faid,  the 
Courts    of    Wefiminfier^ball    would     commit     for    a 
libel  upon  themfelves.    There  are  in  the  books  only 
four  cafes,  Cro.  Cba,  175-1  ^^^^  cafe  of  a  libel  on 
Coke  C.  J.,  who  left  it  to  be  puniihed  by  indi&ment;  fe- 
condly,  Cro.  Car.  503*,  Harriforfs  cafe,  S.  C.  131.,  Alt 
defendant  was  guilty  of  a  libel  on  Hutton  J.  calling  him 
a  traitor  in  open  court.     The  Court  of  CcMnmon  Plea8» 
inftead  of  committing  him  for  a  contempt (/i),  left  it  to  be 
puniihed  by  law ;  he  was  indi£ked,  and  Htdiom  L  aUb 
fued  him -by  bill  in  the  King's  Bench.     There  hxwe 
been  two  later  cafes,  one  of  libel  on  Lord  EU^niorougbC^J. 
and  another  which  on  fame  day  was  in  the  Hoofe  of 
Lords,  of  a  libel  on  Le  Blanc  J.     Rex  v.  Wbite,  i  Camfm 
359.    If  it  be  true  that  in  every  cafe  of  libel  on  Judges 
for    paft   proceedings  the  Courts  ought  to  commit, 
thofe  learned  perfons  would  not  have  fo  far  forgotten  their 
duty  as  not  to  commit  the  offenders.     To  argue  from 
the  paft  pra£lice  of  courts  of  juftice  is  a  good  criterion 
of  the  law.     On  the  other  fide,  the  argument  has  been 
confined  folely  to  the  pradice  of  the  Houfe  of  Com- 
mons themfelves.  But  on  fearch  from  1549  downwards, 
only  40  cafes  of  commitment  have  been  found,  and  if 
many  cafes  are  found  in  which  the  Houfe  has  refufed 
to  commit,  that  is  as  ftrong  evidence  of  the  law  on  the 
one  fide,  as  the  cafes  in  which  they  have  committed  are 

(a)  Craivley  J.9  who  was  in  court,  inilantly  committed  him  for  a 
Mntempt.    UutUTiU 
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M   the  other.     On  the  queftion  put  in  argument^  iSilt* 

vbecher  the  Court  of  King's  Bench  could  not  commit 
§ar  fuch  a  contempt^  anfwer  was  made  by  one  of  die 
Court)  that  it  can  hardly  be  conceived  that  the  Court  of 
icing's  Bench  would  commit  but  for  a  contempt  of 
lome  part  of  their  procefs.    But  merely  fpeaking  of  a 
of  their  procefs,  and  faying  it  is  not  fuch  as  it 
ght  to  be,  is  not  fuch  a  contempt  for  which  they 
^ir^nld  inftantly  commit ;  it  muft  be  a  contempt  which 
^^mld  amount  to  an  obftru£lion.      As  to  the  cafes  of 
urrayi  Oliver,  and  Cro/by,  they  do  not  apply  here, 
s  cafe  was  not  only  the  cafe  of  an  obftruAion 
an  ele£tion,  but  of  a  contempt  of  the  Houfe  of  Com* 
tot  he  refufed  to  place  himfelf  in  tliat  pofture 
,  according  to  the  then  pra£lice  of  the  Houfe,  was 
in  all  cafes  of  cenfure  on  perfons  miibehavrng  im 
On  that  occafion,  the  Houfe  finding  they 
no  power  of  compelling  him  to  conform,  abolifhed 
praftice.    The  cs^fes  of  Oliver  and  Bra/s  Cro/hy  do 
apply :  they  were  not  for  libel,  but  for  committing 
the  P$$diry  the  Meflengers  of  the  Houfe  of  Commons, 
came  to  apprehend  the  printer  of  the  North  Briton. 
s  cafe,  ST,R.  3 14.,  was  not  cited  on  behalf  of 
Plainuff,  becaufe  it  refted  on  the  cafes  of  Rex  vu 
,  and  Rex  ▼.  Lord  Sbaftesburyy  which  may  be  coff- 
ered as  demolifliedj    and  the  only  Judge  in  court, 
pt  liord  Kenyon,  was  Gro/e  J.  who  refted  on  a  dic" 
of  De  Grey  C.  J.  in  Cro/b/s  cafe,  which  has  (ince 
(hewn  to  be  founded  in  error.     In  1677,  the  year 
that  in  which  Lord  Sh/tfte/bury,  Lord  JVhartoriy  and 
others  were  committed,  and  after  the  decifion  of 
King's  Bench  that  they  were  not  entitled  to  be  libe- 
on  habeas  corpus,    an    entry  had  been   made  on 
Lord's  Journals,  that  it  was  a  breach  of  privilege 
any  Peer  committed  by  that  Houfe  to  fue  out  a  writ 
habeas  carpus  in  ^ny  inferior  court :  but  in  the  fot- 
^^rtng.year  the  fame  ](i0rds  refolved  that  the  refolutions 
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of  the  former  year,  of  which  thi»  was  one,  flull  fa 
wholly  annulled.  This  is  a  declaration,  therefor^  b 
the  Houfe  of  Peers,  that  the  Judges  may  interfere  I 
liberate  by  habeas  corpus  perfons  conunitted  for  bieac 
of  privilege  \  and  if  the  Court  has  the  right,  it  is  the 
duty  to  interfere,  for  the  liberty  of  the  fubjed.  1 
come  now  to  thofe  which  the  counfel  for  the  Defends^ 
calls  fubordinate  points,  i.  Whether  the  Houfe 
Commons  hath  a  right  to  break  outer  doors,  adl 
Whether  they  have  the  right  to  ufe  the  nulitar 
[Mansfield  C  /•  The  laft  point  cannot  arife,  becaui 
the  plea  ftates  that  the  Defendant  ufed  no  more  ioR 
than  was  neceflary  and  proper,  and  the  Plaintiff  by  U 
demurrer  admits  that  this  was  a  convenient  mode  o 
entry :  he  might  have  put  that  in  iffue  by  a  new  afl^ 
ment,  which  he  has  not  done.]  Clifford  then  confioei 
himfelf  to  the  firft  point,  the  breaking  of  the  oirte 
door,  the  juftification  of  which  refts  on  SemaM$  cafe 
and  that  cafe  not  cited  from  any  principal  reporter,  bs 
only  from  a  note  at  the  end  of  a  cafe  in  Croh,  wUc 
fays,  that  the  iheriff  might  not  break  any  man's  hod 
unlefs  in  the  Queen's  cafe  or  for  a  contempt.  It  is  » 
denied,  that  for  fome  contempts  the  (heriff  may  bics 
the  houfe,  but  he  may  not  for  all.  What  is  meant  \ 
^&c."?  That  officers  may  break  the  houfe  when  dv 
will  ?  No ;  but  that  they  may  in  fuch  cafes  as  the 
are  mentioned  of  capias  utlagatum.  As  to  Briggi  ai 
it  confifts  only  of  four  lines,  that  he  may  be  attadM 
for  a  contempt }  and  that,  not  (hewmg  what  the  ca 
tempt  was.  The  Court  will  not,  therefore,  tlunk  it  i 
to  eftabli(h  a  precedent  never  known  to  the  wifdom 
former  times,  if  it  be  not  neceffary  to  the  fafety  • 
the  Houfe  of  Conmions.  What  is  the  neceflity  ?  If 
man  who  has  been  contemptuous  withdraws  himfi 
from  the  Houfe,  and  locks  himfelf  up  in  his  own  hod 
he  ceafes  to  obftruA  them,  they  may  proceed  f 
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ptmiih  him  by  law.    Is  it  then  by  way  of  punifhitient  ?  '        tSia* 

Neither  the  Court  of  King's  Bench  nor  this  Court  hath 

power  to  infli£b  imprifonment  during  their  pleafure«  by 

-^nr^j  of  puniihment.    The  cafe  isy  that  the  Houfe  inu 

jprifen  an  offender,  merely  to  remore  the  nufance,  and 

liberate  him  fo  foon  as  the  ob(tru£Hon  is  effefiually  re^ 

snoved.    This  (hews  that  they  are  not  to  commit  for 

puniihment.      The  counfel   for    the  Defendant  fayiy 

oting  Lord  Camden,  2  Wiis.  \  59.,  the  Court  will  not 

look  at  the  libel,  becaufe  though  they  might  perhaps  hfi 

-wAAt  to  determine  that  it  was  a  libeli  they  could  not 

judge  that  it  was  not  a  libel,  becauie  of  innuendos,  ftc; 

l>ut  that  was  faid  in  a  cafe  of  commitment  for  trialf 

^^rherein  it  is  unneceflary  to  (late  the  nature  of  the  libel, 

amy  more  than  it  is  neceflary  to  ftate  the  circumftances 

of  the  murder  or  felony  on  a  commitment  for  trial  fot 

«ther  of  thofeoffences.  And  the  doArine  is  not  applicable 

To  tht  cafe  of  commitment  in  execution.  If  thefioufe  of 

Commons  h«  d  fet  out  the  libel  verbatim  on  their  com- 

snitment,  and  called  that  a  libel  which  on  the  face  of  it 

appeared  not  to  be  fuch,  the  Court  would  hardly  fay  that 

*\va8  a  libel  merely  becaufe  the  Houfe  had  held  it  fuch, 

^vhen  their  better  judgment  held  it  was  not.     If  fo, 

they  will  not  let  the  Houfe  take  advantage  of  their  own 

concealment,  and  becaufe  they  have  not  enabled  the 

Court  to  fay  whether  it  is  a  libel  or  not,  therefore  pro- 

aoounce  that  it  mult  be  a  libel.     Another  point  on 

*^luch  the  counfel  for  the  Defendant  much  dwelt,  is 

the  language  of  the  warrant  and  order  of  the  Houfe. 

*The  words  made  ufe  of  in  defcribing  the  offence,  are 

^^  refle£ling  upon  the  juft  rights  and  privileges  of  this 

Sottfe."    The  word  <<  refle£king''  is  as  often  ufed  in  a 

^ood,  as  a  bad  fenfe,  and  does  not  fufiiciently  de(ignate 

the  publication  as  a  libel.     John/on  in  his  dictionary  has 

twenty*three  examples  of  the  meaning  of  the  word  re- 

leJUngi  and  two  of  them  are  in  bonam  partem  ;  fo  that 

the 
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the  weight  of  authority  is  in  favour  of  an  innocent 
meaning.  If  one  were  to  fay,  f  <  reflecting  on  die  ufajiift 
privileges  of  the  Houfe/*  the  prefumption  would  have 
been,  that  it  was  meant  vituperativelyi  but  if  one  were 
to  fay,  <<  refle£ting  on  the  juft  privileges  of  the  tion£e/^ 
he  moft  probably  would  be  taken  to  mean,  <^  refleAing 
with  admiration  and  pleafure."  In  Lord  Shapaefturf^ 
cafe  mention  is  made  of  indecent  reflexions  on  the 
Houfe,  difturbing  their  proceedings*  An  aftronomer 
reflects  on  the  ftars,  a  lover  on  the  beauties  of  his  niif<* 
trefs,  a  pious  man  on  the  bounty  of  hb  Maker.  The 
Court  will  not  impute  to  the  word  in  either  of  thefe 
cafes  malum  fenfum.  If  then  the  meaning  of  refleAing 
be  ambiguous,  the  Court  will  not,  deciding  contrary  to 
the  liberty  of  the  fubjedl,  adopt  the  malignant  fenfe  dT 
it.  There  is  only  one  ground,  therefore,  on  which  the 
Defendant's  juftiiication  is  to  be  now  contended  for, 
namely,  that  this  power  is  a  privilege  neceflarily  inhe- 
rent in  the  ^Houfe  of  Commons,  and  neceflary  to  their 
exijR:ence,  and  the  good  order  of  their  proceedings.    This 

neccflity  has  not  been  proved  to  exift,  therefore  the  de- 
clfion  muft  be  fuch  as  is  the  moft  favourable  to  the 
liberty  of  the  fubje£l. 

Mansfield  C.  J.  This  cafe  has  undergone  a  great 
difcuilion  in  the  Court  of  King's  Bench,  and  here,  and 
as  the  cafes  are  extremely  well  known,  and  as  I  fuppoie 
it  is  much  wiflied  for  by  the  parties  that  judgment  fhould 
be  given  as  foon  as  poflible,  we  have  thought  it  better  to 
give  our  judgment  immediately.  It  will  not  be  neceflarf 
for  me  to  fpeak  at  any  confiderable  length  on  the  fubje£i^ 
but  I  muft  ftate'the  material  part  of  the  declaration, 
and  the  plea  on  which  the  Defendant  depends.  The 
declaration  ftates  that  the  Defendant  on  the  6th  of  Jlprii 
1810  and  on  divers  other  times  between  that  day  and 
^hc  exhibiting  of  this  bill;  broke  and  entered  the  houfe 
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of  the  Plaintiff  in  St.  Georg^Sf  Hanover  Square^  and  at  1812. 

tme  of  the  timesj  lus  outer  door  being  faftened,  with 
diren  foldiers  and  men  armed  with  offenfive  weapons, 
forcibly  and  with  ftrong  hands  broke  open    a  certain 
wrindow  and  two  window-fliatters ;  and  it  prodeeds  to 
defcribe  his  mode  of  entering  through  the  window, 
forcing  the^  Plaintiff  out  of  his  houfe  into  a  coach, 
omnying  him  through  dirers  ftreets  to  the  Tower,,  and 
^iiere  imprifoning  him  without  any  probable  caufe.  The 
IDafendant  pleads,  as  to  breaking  and  entering,  and  with 
faid  foldiers  and  men  breaking  the  window  and 
indow^ihutters,  and  entering  and  making  a  great  fioife, 
nd  forcing  him  out  of  the  houfe,  and  taking  him  to 
Tower,  and  all  the  introdudlory  trefpaffes,  that  the 
^^arliament  was  fitting  ztWefttmrtftir^  that  the  Pbintiff 
^was  a  member  of  the  Houfe  of  Conunons,  and  the 
X3eifcndant  a  member  and  the  Speaker  of  the  faid  Houfe, 
sand  they  being  fo,  it  was  refolved  in  the  faid  Houfe, 
^Jiat  a  letter  figned  <<  Francis  Burdetf*  and  a  paper  fub- 
joined,  intitled  <<  Arguments,'' printed  in  Cobbetfs  Weekly 
-^fgifi^$  was  a  libellous  and  fcandalous  paper,  reflefling 
n  the  juft  rights  and  privileges  of  that  Houfe  \  and  that 
ir  Francis  BurdHty  who  had  admitted  the  above  letter  and 
Tgument  to  be  printed  by  his  authority,  had  been  thereby 
ilty  of  a  breach  of  the  privileges  of  that  Houfe,  and  it 
thereupon  ordered  by  that  Houfe,  that  Sir  F.  B.  be 
his  faid  offence  committed,  fent  to  theTower  oi London^ 
lid  diat  the  Speaker  do  iffue  his  warrants  accordingly : 
the  Speaker  thereupon  made  his  warrant  to  the 
jeant   at  Arms,  reciting  therein  the  order  of  the 
ottfe,  fetting  it  out,  and  therefore  it  was  required 
t  the  Serjeant  at  Arms  or  his  Deputy  ihould  take 
to  his  cuftody  the  body  of  the  PlaintifF,  and  then 
^rthwith  deliver  him  over  to  the  cuftody  of  the  Licu- 
^nant  of  tlie  Tower  of  London,  and  that  he  delivered 
warrant  to  Francis  John  Cohnan  Efq.,  the  Serjeant  at 

•Arms 
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Arms  attending  the  Houfe  of  Commons^  to  whom  t 
warrant  was  dire^ied,  to  be  executed :  that  he  furtl 
made  his  Certain  other  warrant  dire£ted  to  the  Lieu 
nant  of  the  Tower  of  London^  reciting  the  fame  fads 
the  former  warrant,  and  requiring  him  to  receive  i 
body  of  the  faidSirjp.iJiir^/,  and  him  fafely  keep  dun 
the  pleafure  of  that  Houfe,  and  caufed  it  to  be  delira 
to  the  Lieutenant  of  the  Tower  tcrbe  executed,  by  ?in 
of  which  firft 'mentioned  warrant  Colmartf  the  Seije: 
at  Arms,  afterwards, .  in  obedience  to  the  faid  orden 
the  faid  Houfe,  went  to  the  faid  mefluage  \  and  find! 
it  (hut  and  fattened,  fo  that  he  could  not  enter,  and  tl 
Sir  F.  Burditt  was  within,  Colmau  audibly  gate  not 
of  his  warrant,  and  required  admittance  \  and  becai 
the  outer  door  was  not  opened,  and  the  Plaintiff 
«rror  refufed  to  open  it,  the  faid  CJman^  with  and  I 
the  aid  of  the  Cud  foldiers  and  mtn,  broke  the  & 
window  and  window-fliutterst  and  through  the  iao 
broke  into  and  entered  the  £une  mefliiage,  the  fan 
being  a  convenient  way  of  entering,  and  took  the  Pliii 
tiff  and  forced  him  into  his  coach,  and  forced  U 
along  the  ftreets,  and  delivered  him  to  the  laeutesa 
of  the  Tower  to  be  detained  there,  in  obedience  to  tl 
faid  order;  and  the  Lieutenant  received  the  Pbund 
and  detained  him  according  to  the  faid  £econd  wansi 
and  in  fo  doing  the  faid  Caiman  neceffarily  made  a  liu 
noife  and  difturbance,  &c«  To  this  plea  there  wis 
general  demurrer,  on  which  judgment  for  the  Defendi 
has  been  given  by  the  Court  of  Kong's  Bench,  and  en 
is  brought,  and  the  general  error  is  a(Egned,'and  t 
queftion  is,  whether  that  judgment  is  erroneouSf 
whether  the  pleas  contain  a  fufficient  juftification  of  1 
£a£ls  charged  in  the  declaration.  Several  points  k 
been  infifted  on  in  fupport  of  the  demurrer.  The  gr 
point  is,  that  the  Houfe  oC  Commons  has  no  author 
to  commit  for  a  contempt^  unlefs  it  be  an  obftrufiion 
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the  proceedings  of  the  Houfe;  that  for  a  libel  upon  18 la* 

paft   traiifa£bionS|  which  can  be  no  obftruAion^  they 
camioc  commit ;  andj  indeed,  that  the  Houfe  of  Com- 
jBions  has  no  power  to  commit  at  all }  becaufe^  till  a 
certam  period,  for  fome  reafon  or  other,  they  confulted 
tiie  Houfe  of  Lords,  and  fometimes  the  King,  before 
thtj  exercifed  ihzt  power.     To  be  fore  it  is  a  pretty 
^xtraondinary  thing,  to  find  out  in  the  19th  century* 
^ifaait  there  is  no  foundation  for  a  praAice  which  has  been 
£an£lified  by  ufage,  as  is  admitted,  ever  fince  the  reign 
lof  Queen  Elizabeth,  That  which  has  never  been  doubted 
of  for  fo  many  years  muft,  I  think,  be  prefumed  to  have 
WL  legal  foundation.     As  to  what  is  faid  of  the  Houfe  of 
Commons  formerly  being  part  of  the  Houfe  of  Lords, 
maA  the  time  of  their  feparation  from  the  Barons,  very 
^appoGte  opinions  have  prevailed,  and  it  is  not  now,  in 
tpth  century,  for  the  Judges  to  reft  on  thefe  things, 
are  fit  only  for  antiquarians  to  exercife  their  talents 
But  it  IS  faid,  that  they  cannot  commit  for  a  con- 
paft  :  that  I  do  not  underftand,  for  they  cannot 
-^commit  for  a  contempt  future.    It  is  impoilible  to  fay 
a  libel  upon  the  Houfe  of  Commons,,  or  on  a 
of  that  Houfe,  may  not  be  a  contempt ;  but  as 
the  propofition  that  they  cannot  commit  for  paft  pro- 
"^iceedings,  whether  paft  five  minutes,  or  five  days,  it  is 
-«^lear  that  until  they  are  paft,  the  Houfe  cannot  commit 
dTor  them.    Upon  thefe  two  points,  therefore,  we  are 
x»f  opinion  with  the  Defendant  in  error,  that  there 
can  be  rfo  doubt  on  them.     Next,  much  is  faid  of 
the  warrant,  that  it  does  not  fet  out  what  the  libel 
was ;  but  it  ftates  that  it  was  a  libellous  paper,  which 
^fluuft  be  taken  to  be  a  defamatory  paper:  but  it  is 
enough  that  the  warrant  ftates  it  to  be  for  a  contempt ; 
Aat  was  enough,  in  the  opinion  of  aU  the  Judges 
except  Holt  C.  J.,  in  AJbhj  v.  White^  2  Ld.  Ray.  g^t.) 
dat^Rras  the  opinion  df  a  very  able  predecefTor  of  mine. 


*- 
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igi2.  Dt  Grey  C.  J.,  in  Crofrfs  cafe;  and  we  are  content  tc 
abide  with  it.  As  to  faying  that  a  libel  on  a  paft  tranf 
a£lion  is  no  obllruftioni  how  can  it  be  fsidi  that  if,  da: 
after  dayi  men  are  to  be  held  up  to  obloquy  and  coc 
tempt  by  daily  publications  for  what  pafTed  the  day  b< 
fore^  it  is  not  an  obftrudtion  of  their  proceedings 
Some  few  men  may  have  the  firmnefs  to  ftand  u; 
againft  the  torrent  of  popular  abufe,  but  the  geaeralit] 
of  men  have  not  nerves  enough  to  take  part  in  a  public 
debate  if  they  are  thus  to  be  held  up  and  reviled.  Bui 
it  is  not  merely  the  daily  and  a£lual  performance  of 
tlieir  duty,  but  in  this  country,  and  in  every  country 
where  there  is  a  popular  legiflature,  or  a  body  of  here* 
ditary  nobles,  it  is  of  the  utmoft  importance  that  ibef 
(hould  be  habitually  looked  up  to  by  the  people  wiA 
reverence  and  refped:,  and  if  their  condu£l  is  to  be  i»» 
viled,  atid  they  are  to  be  habitually  expofed  as  obje£te  of 
fcorn  and  contempt,  it  is  eafy  to  fee  that  neither  Honft 
of  Parliament  could  a£l  with  any  eSe^i,  either  as  the 
fupporters  of  the  Crown,  or  as  the  defenders  of  tfai 
people  \  and  that  the  conftitution  of  the  country  muft 
foon  come  to  an  end*  For  the  purpofe  of  preventing 
thei^fore  thefe  praflices,  and  for  fecuring  the  freedon 
of  debate,  and  refpe£l  to  their  proceedings,  it  is  high!) 
neceflary  that  the  Houfe  of  Commons  (hould  be  esk 
dowed  with  the  power  of  punifliing  for  contempts 
But  with  refpe£l  to  the  warrant,  it  is  fufficient  to  £si^ 
that  the  Houfe  of  Commons  have  ruled  it  to  be  a  con 
tempt,  and  the  Judges  of  WtHminfier-ball  are  boon 
by  that.  If  it  were  not  fo,  the  Courts  could  never  go  oi 
for  if  when  one  Court  committed  for  a  contempt,  anoih 
Court  could  reviewand  annul  their  proceedings, theCoui 
would  be  in  perpetual  war.  I  take  no  notice  of  the  a 
gument  laft  urged  for  the  PlaintiflFin  error  on  the  meanii 
of  the  word^<<  refle£^,"  that  it  may  be  ufed  in  a  good  £en{ 
it  is  difficult  to  conceive  it  to  be  ufed  in  that  fenfe  wb 

I  coupl 
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coDpled  widi  die  words  <^  libellous  and  fcandalous.'' 
We  tie  of  opinion^  therefore,  that  the  Mrarrant  is  fuf- 
fident  We  come,  therefore,  to  the  laft  point,  on  the 
iMldng  of  the  door,  and  it  is  urged  that  the  antho*  Abbot* 
ttties  are  yeiy  few,  but  the  country  would  be  in  a 
Anage  ftate  if  there  had  been  many  authorities  on  fuch 
i  point,  and  if  peifons  puniihable  for  contempts  had 
fafiently  retired  and  fortified  themfelves  in  their 
kifes:  among  the  few  cafes,  however,  which  there 
vii  Semahi^s  cafe  is  the  great  cafe,  and  we  are  of  opi» 
ittB,  dat  in  order  to  take  a  m)ui  in  obedience  to  a 
Miant  of  the  Speaker  of  the  Houfe  of  Commons,  an 
Mer  door  may  be  broken.  This,  and  every  contempt^ 
■Mes  a  breach  of  the  peace ;  an  oflence  is  committed 
^fiA  the  public  weal,  and  for  all  fuch  ofiences  outer 
^Kn  may  be  broken.  Contempts  are  exprefsly  men- 
^hiid  in  the  cafe  of  Seyman  v.  Grejham^  Cro.  EL  With 
iffyik  to  the  ufe  of  foldiers,  on  which  the  counfel  for 
Ae  Plaintiff  in  error  dwelt  largely  in  his  former  argu* 
l>ttt|  I  flopped  him  now,  becaufe  if  he  had  intended  to 
^4  on  an  ezcefs  of  force,  or  on  the  circumftance  of  im- 
poper  perfons  being  employed,  he  Ikould  have  t)ewly 
''^ned )  but  fince  much  has  been  faid  about  foldiers,  I 
^  correal  a  ftrange  miftaken  notion  which  has  got 
^Ittoad,  that  becaufe  men  are  foldiers  they  ceafe  to  be 
cubens }  a  foldier  is  gifted  with  all  the  rights  of  other 
idzens,  and  is  bound  to  all  the  duties  of  other  citizens, 
ad  he  is  as  much  bound  to  prevent  a  breach  of  the 
or  a  felony  as  any  ^ther  citizen.  In  1780  this 
extended  to  an  alarming  degree ;  foldiers  with 
ms  in  their  hands  flood  by  and  faw  felonies  com<« 
itted>  houfes  burnt,  and  pulled  down  before  their 
"ef,  by  perfons  whom  they  might  lawfully  have  put  to 
atb^  if  they  could  not  otherwife  prevent  them,  with- 
it  interfering  ;  fome  becaufe  they  had  no  commanding 
icer  to  give  them  the  command,  and  ibme  becaufe 
Vol.  IV.  li  there 
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there  was  no  juftice  of  the  peace  with  them.  It  is  tlie 
more  extraordinary  becaufe  formerly  the  pojft  ewnitatusy 
which  was  the  (trength  to  prevent  felonies,  mud  in  a 
great  proportion  have  conflfted  of  niilitary  tenants,  who 
held  lands  by  the  tenure  of  military  fcrvice*  If  it  is 
neceflary  for  the  purpofe  of  the  preventing  mifchief,  or 
for  the  execution  of  the  law,  it  is  not  only  the  right  of 
foldiers,  but  it  is  their  duty  to  exert  themfelves  in 
aflifting  tlie  execution  of  a  legal  procefs,  or  to  prevent 
tny  crime  or  mifchief  being  committed.  It  is  therefore 
highly  important  that  the  miftake  fliould  be  correfted 
which  fuppofes  that  an  Englijbman^  by  taking  upon 
him  the  additional  charac):er  of  a  foldier,  puts  off  any 
of  the  rights  and  duties  of  an  Englijbman.  We  are  there* 
efore  of  opinion  that  plea  is  fufficient,  and  that  tli» 
judgment  mull  be 

AfiirQicd. 
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ARGUED  AND  DETERMINED  .  **"' 


IN    TUB 


Courts  of  COMMON  PLEAS, 


AND 


EXCHEQUER-CHAMBER, 


IN 


Trinity  Term, 


In  the  Fifty-fecond  Year  of  the  Reign  of  George  IIL 


[N  the  JSafter  Vacation  1812  that  great  and  eminent 
Judge  Sir  Souldan  Lawrence  Knt.,  whofe  declining 
health  had  for  feveral  terms  compelled  bim  molt 
relu£kantly  to  be  abfent  from  the  Court,  refigned  the 
ofEce  of  one  of  His  Majefty'js  Judices  of  the  Common 


And  on  the  firft  day  of  this  term  Sir  Vicary  Gibbs  Knt. , 
late  His  Majefty's  Attorney-General,  was  appointed 
one  of  His  Majefty's  Juftices  of  the  Common  Pleas^ 
m  the  room  of  Sir  Souldan  Lawrence j  and  being  ad- 
mitted to  the  degree  of  the  Coif,  gave  rings,  the  motto 

whereof  was 

**  Leges  Juraquer 
And  on  the  firft  day  of  Junt  he  took  his  feat  in  the 

Coart. 

li  a 
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Maj  29*  Anonymous. 

Theacknow-      QHEPHERD  Seijt.  moved  that  a  recovwry 
^^amnt  or  sutor^  now  pafs  under  the  following  circumftances 

ney  for  fuffering  a  writ  of  fununons  was  returnable  on  the  oSavi 

rwovery  muft  be     p^^ifi^^i^„    ^^ch  was  the  oth  of  February,  a 
before  the  return  y  »  .  y  /» 

of  the  fummons ;    atkaowledgteent  of  the  warrant  of  attorney  wai 
andifiiot,itwouId  ^^  ^^^  ^f  February. 
be  enwa 

Mansfibld  C  J.  The  parties  are  not  to  apf 
after  the  writ  of  fummons :  and  inafmuch  as 
pearance  muft  be  entered  of  the  day  of  the  re 
the  writ)  it  would  be  a  contradi£lion  in  termsy  t 
warrant  of  attorney  to  appear  ihould  be  ackno^ 
on  a  day  after  the  day  of  the  return^  on  which 
appearance  is  recorded. 

Heath  J.    If  the  recorery  waie  permitted 
the  indulgence  would  be  ufelefs,  for  the  obje£lio] 
be  matter  of  error* 

Shepherd  took  nothing  by  his  motion. 


May  30.  Vincent  v.  Holt. 

Afolicjtorofthe  ^^pHlS  was  an  adion  brought  by  a  folidtoi 

Surtof  Exchc-^  his  client,  to  recover  the  amount  of  his 

quer  U  not  entitled  bufinefs  done  for  him   in   profecuting   and  d 
therefore  to  prac- 
tife  in  the  Court  of  Chancery ;  nor,  if  he  does^  can  he  maintain  an  adtkto  for  t 

of  his  bill* 

And  fembht  that  a  foUcItor  of  that  court  cannot  by  confent  in  writing  a 

fulicitor  of  the  Court  cf  Exchequer  to  pra^ift  there  in  Jut  name. 
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fuitSy  as  well  in  the  High  Court  of  Qiancery  as  in  the  iSisu 

Qourt  of  Exchequer ;  and  upon  the  trial  of  the  caufej 

at  the  fittings  after  Michaelpias  term  i8n>  the  Plaintiff 

recovered  a  verdid  for  the  amount  due  for  bufinefs 

done  in  the  Court  of  Exchequer,  with  liberty  to  move 

to  increafe  the  yerdifl,  by  adding  to  it  the  fum  due  to 

him  for  the  bufinefii  done  in  the  Court  of  Chancery^  if 

the  Court  (hould  be  of  opinion  that  he  was  entitled  to  re* 

coyer  it|  under  the  circumftance,  that  he  was  not  a  folicitor 

of  that  court,  although  it  was  in  evidence  that  he  had 

been  duly  admitted  as  a  folicitor  in  the  Court  of  Exche- 

queTj  on  the  equity  fide.     It  did  not  appear  i;yx>n  the 

^nal  that  he  had  the  confent  in  writing  of  any  folicitor 

of  the  Court  of  Chancery  to  pra£life  there  in  his  name ; 

but  no  obje£lion  was  raifed  at  the  trial  upon  the  ab- 

-  fence  of  fuch  confent. 

J^eft  Serjt.  had  accordingly,  in  Hilary  term,  obtained 
^  rule  nl/i  to  increafe  the  verdi£l,  upon  the  ground 
^hich  he  urged,  that  a  folicitor  of  the  equity  fide  of  the 
Court  of  Exchequer  is  entitled  to  pra£life  as  a  folicitor 
*^  the  Court  of  Chancery,  on  the  authority  of  MeddvuH 
'^'^3^  V.  Holbrooke  i  H.  5/.  50.,  where  the  converfe  of  the 
Propofition  had  been  recognized  by  this  Court. 

Shepherd  and  Lens  Serjts.  now  (hewed  caufe*  By  the 
'^^t.  2G.  2.  r*23.  /  10.  it  is  rendered  lawful  for  any 
^^torney,  or  any  folicitor,  admitted  to  pra£life  in  fome 
^^*^e  of  the  courts,  and  duly  fwom,  to  pra£life  in  the 
'^^xnc  of  an  attorney  of  any  other  of  the  courts,  with  his 
ent  in  writing,  but  no  fuch  permiffion  is  given  them 
pra6life  in  the  name  of  any  other  folicitor  of  ano* 
^^^r  court  of  equity  j  and  one  reafon  why  no  great  re- 
k^nce  is  to  be  placed  on  the  cafe  cited,  is,  that  the 
*^tute  diftinftly  requires  a  confent  in  writing  from  the 
^^torney  in  wbofe  name  the  proceedings  are  carried  on  \ 

I  i  3  never- 
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VnrcENT 
Holt. 


neverthelers,  in  that  cafe  no  CTidence  of  any  fuch  con- 
fent  appears  to  have  been  given  or  required.     That  caie 
too   depends  on   the  diftinflion,  that  in  the  Court  of 
Exchequer  no  proceedings  are  condu£led  in  the  name 
of  the  folicitor  himfelf,  but  that  every  thing  there  is  done 
in  the  name  of  the  clerk  in  court,  and  that  he  is  the 
refponfible  perfon:   whereas  in  the  Court  of  Chanc^t 
all  the  proceedings  are  carried  on  in  the  name  of  die 
folicitor.    The  27th  feflion  is  alfo  very  material  for  the 
Defendant,  which  provides  that  this  ftatute  (hall  not 
extend  to  the  examination,  f wearing,  ardmiflion,  or  tor 
rolment  of  the  attornies  or  clerks  of  the  offices  of  the 
King's  remembrancer,   treafurer's  remembrancer,  pipc^ 
or  office  of  pleas,  in  the  Court  of  Exchequer  at  Wefi^ 
minjter  for  the  time  being,  but  that  they  may  praAifr 
in  the  Court  of  Exchequer,  or  may  pra£life  in  any  odief 
of  the  courts  of  record,  in  the  name  and  with  the  cod* 
fent  of  fome  fwom  attorney  of  fuch  court,  fuch  cow- 
fent  to  be  in  writing,  and  (igned  by  fuch  attorney,  ifl 
fuch  manner  as  they  had  ufually  been  and  might  hate 
done  before  that  z(X  \  and  that  attornies  and  folicitoxs  of 
the  feveral  other  courts  may  praftife  and  foltcit  in  the  - 
faid  rcfpe6^ivc   offices  in  fuch    manner  as    theretofore 
had  been  done.     But  this  fe£tion  is  equally  filent  with 
the  former  as  to  pra£lifing  in  the  name  of  a  folicitor  of 
another  court. 


Btjl  and  Vaughan  Serjts.,  in  fupport  of  the  rule.  The 
diftinftion  taken  is  without  foundation  5  for  equally  in 
the  Court  of  Chancery,  as  in  the  Exchequer,  does  the 
folicitor  praftife  in  the  name  of  the  clerk  in  court 
The  prefent  rule  muft  prevail,  uiilefs  the  Court  will 
ovcrturnthe  cafe  of  Mtddowcroft  v.  Ho/brook :  and  fuch  ! 
a  decifion  will  alfo  carry  with  it  this  hardfliip,  that  th<5 
Defendant  will  immediately  fue  the  Plaintiff  to  recover 
the  penalty  of  50/.  for  pr.iflifing  without  being  admittedt 

and 
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and  the  judgment  in  the  prefent  a&ion  will  be  conclufire  1 8 1 2. 

againft  him  in  that.  ""^i^^ 


V. 


'• 


MiNSFiELD  C.  J.  The  bufinefs  in  the  Court  of  Chan-  ^^oi.t. 

cerjr,  as  well  as  in  the  Exchequer,  is,  to  a  certain  extent,  , 
done  by.  a  clerk  in  court :  but  if  that  made  a  difference, 
it  voald  repeal  entirely  the  firft  prohibitory  claufe  of 
tlie  (latute,  as  to  thofe  two  courts.  I  do  not  underftand 
the  cafe  of  MedJowcroft  v.  Holbrooke  nor  the  reafons  there 
giTcn  by  Lord  Loughborough :  he  fays,  '<  the  Plaintiff 
had  been  admitted  and  enrolled  in  Chancery  ;**  but  he 
had  not  been  admitted  and  enrolled  a  folicitor  of  that 
court  in  which  he  was  then  praftifing,  and  the  iirft 
chafe  is  exprefs  that  he  (hall  not  pra£life  in  it  unlefs  he 
ii  fo  admitted.  The  cafe,  too,  aiTumes  that  the  a£fc 
Rgolatmg  the  pra£tice  of  attornies  is  a  penal  law  ;  but 
I  cannot  conceive  why  a  law  which  has  that  objc£l  it 
a  penal  law. 

i      Chambrb  J.     I  believe  the  ftatute  has  been  entirely  ' 

flegle£led,    and  very  little  a£ted  on.      It    requires    a 
confent  in  writing,  which  is  fcarcely  ever  given.     But 

Ae  queftion  is,  whether  the  cafe  or  the  (latute  (hall  be 

to  afide. 

Rule  difchaxgedt 


Ii4 
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i8it. 

J««ci.  BowsFiELD  V.  Tower. 

Same  v.  Thornton  and  Cornelius,  BaQ  of 

Tower. 

If  aPbdntiffac-   QHEPHERD  Serjt.  had  in  Eajler  term  Iga  obtained 

PJldpal  Defend.  »  ^ule  nifi  to  fet  afide  the  proceedings  againft  the 
ant  a  cognovit  in  this  caufe^  upon  the  ground  that  the  Plaindff 
wherAy  he  gives    ^^.^^.^pi-g j   ^  cognovit  from  the  principal  for  paying  tb 

ment  by  infial-       debt  by  inftalments,  and  that  he  had  thus  given  time 

molts,  he  thereby  ^g  principal,  and  had  thereby  difcharged  the  baiL 
difcharges  the  bail> 
tinlefs  they  are 

parties  to  the  ar-        The  rule  having  been  enlarged  undl  tfab  tenn,  A 
^*°*^°*^°'*  and  Vaughan  Serjts.  on  a  former  day  (hewed  caufi 

againft  it.    They  urged  that  as  the  bail  were  no  pardei 
to  the  agreement,  there  was  nothing  in  it  wh 
dered  them  from  rendering  their  principal  at  any  nn 
ment  they  pleafed.     Hodgfon  v.  Nugent^  5  71 R,  277. 
A  cognovit  was  held  to  be  no  difcharge  of  the 
Shake/pear  v.  PhillipSj  8  Eajly  433.,  was  a  ftill  ftron 
cafe ;  for  there  an  zd  for  difcharging  infolvent 
pafTed  after  ihe  bail  were  fixed,  and  the  principal 
difcharged  under  it,  when  only  five  of  the  inftalmen 
were  due,  yet  the  bail  were  ftill  held  liable  for  tfaer 
whole  condemnation  money.     A  cognovit  is  only  a  con--' 
feflion  of  judgment  with  a  ft  ay  of  execution ;  and  ic 
matters  not  to  the  bail  how  the  judgment  is  obtained, 
whether  by  confeflion  or  otherwife:    it  is  merely  the 
fame  as  if  the  Plaintiff,  having  obtained  an  adverfe  judg- 
ment, (hould  give  the  principal  a  certain  time  to  pay  it 
in,  which  clearly  woqld  be  no  difcharge  of  the  bail. 

Shepherd  in  fupport  of  the  rule.     If  the  bail  had  ren- 
dered the  principal,  under  this  agreement  it  would  have 

been 
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been  a  breach  of  faith  in  the  Plaintiff  to  have  detained  l8ia. 

^him,  ynhidi  in  etk£k  takes  from  the  bail  the  power  of 
rendering  him.  Nor,  inafmuch  as  the  bail  are  net 
privy  to  the  agreement^  can  they  ever  know  whether 
the  Defendant  is  entitled  to  his  difcharge  or  not.  The 
&me  principle  is  allowed  in  this  court  as  to  the  bail^ 
which  is  ftated  by  Heatk  J.  in  the  cafe  of  Rex  v.  Sheriff 
of  Surry f  in  the  caufe  of  Brewer  v.  darkey  ante  i.  i59.> 
as  a  difcharge  to  the  (heriff ;  that  the  Plaintiff  has  c^pated 
a  new  modification  of  the  debt>  and  has  eleded  a  dif- 
ferent remedy  againft  the  principal.  Even  in  the  Cafe 
of  a  bill  of  exchange,  if  the  holder  gives  time  to  the 
acceptor,  widiout  giving  notice  to  the  drawer,  he 
thereby  dtfcharges  the  drawer.  For  aught  that  appears 
in  Sbdujpear  v.  Phillips^  the  bail  may  there  have  been 
parties  to  the  cognovit ;  or  perhaps  the  obje^iion  might  ^ 
not  have  occurred  to  the  counfel  in  that  cafe,  fince  the 
only  queftion  there  difcuffed  was,  whether  the  bail  were 
liable  for  all  the  feven  inftalments,  or  for  five  or  three  of 
them  only.  In  any  cafe  of  guaranty,  by  bond  or  otherwife, 
ff  time  is  given  to  the  principal  the  farety  is  difcharged. 

B^  obferved,  tliat  in  the  cafe  of  the  Sheriff  of  Surry ^ 
Chambri  J.  had  taken  a  diftinflion  between  the  cafe  of 
fheriff  and  the  cafe  of  bail. 


The  Court  gave  time  to  the  parties  to  enquire  con- 
-^»ming  fome  fimilar  cafes,  which^  it  was  fuggefted,  had 
cently  been  decided  in  the  Court  of  King's  Bench. 

Heath  J.  now  reported,  that  the  Judges  of  the  Court 
r  Sling's  Bench  declared  that  the  praflicc  there  was 
w  fettled  to  be,  that  the  bail  were  difcharged  by  fuch 
cognovit* 

Mansfield  C.  J.    If  the  Defendant  had  been  furren- 
after  fuch  a  cognovit,  the  Court  would  difcharge 

him. 
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him.  The  purpofe  of  all  thefe  proceedings  Is  to  fecure 
the  FlaintifF.  But  the  Plaintiff  has  agreed  to  take  the 
money  in  a  different  way,  and  therefore  the  bail  are 
difcharged. 

Heath  J.  It  would  be  very  extraordinary  that  if  the 
Plaintiff  parted  with  the  power  of  taking  the  Defendant 
until  default  made  in  payment  of  the  inftalments* 
the  power  of  taking  him  (hould  dill  fubfift  in  the  bail : 
that  power  is  entirely  derived  from,  and  dependent  upon 
the  power  of  the  Plaintiff  to  take  him. 

Chambre  J.  If  the  bail  were  to  furrender  the  prin- 
cipa]>  they  would  be  difcharged  in  z,  circuitous  way,  for 
no  doubt  the  Court  would  hold  the  principal  entitled  to 
his  difcharge.  It  does  not  appear  that  in  the  cafe  of 
Hodgfon  V.  Nugent  the  ccgnovit  was  for  payment  by  in- 
ftalments :  without  time  given,  it  is  not  a  difcharge* 

GiBBS  J.  I  was  of  counfel  in  the  caufe  in  the  Court 
of  King's  Bench  in  which  it  lately  was  ruled,  that  by 
giving  a  cognovit  payable  by  inftalments,  the  bail  were 
difcharged,  by  analogy  to  the  cafes  where  a  creditor,  by 
giving  time  to  the  principal,  difchargcs  the  furety.  The 
bail  cannot  render  the  principal,  if  the  Plaintiff  gives 
the  Defendant  time  for  payment  by  inftalments,  until 
the  time  when  failure  is  made  in  payment  of  an  inftal« 
ment.  The  bail,  therefore,  are  put  in  a  different  atua- 
tion  from  that  in  which  they  placed  thcmfelves  whem 
they  entered  into  their  recognizance. 

Rule  abfolute  for  fetting  afidc  the  pro- 
ceedings, and  entering  an  exoneretur 
on  the  bailpiece,  the  bail  undertake 

*   ing  to  bring  no  aftion.  (^i) 

{d)  See  Thomas  v.  Young  and  JoggeU  bail  of  Graham.     E,  T. 
x8i».     iiEaft^dii. 
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i8ia. 

Doe,  on  the  Demife  of  Hill,  v.  Lee.  ^'^  '• 

r^LATTON  Serjt.  moved  to  fet  afide  a  verdift  which      In  trefpafa  for 
had  been  obtained  by  the  PlaintiflF  in  an  aaion  for  »««foe  profits, upoa 

a  plea  of  the  ge* 
Bieuie   profits  under  the  following  circumftances :  the  neral  iffue,  evi- 

Defendant  in  an  ejedlment  had  fuffiered  judgment  by  ^^^^^  "  "o^  ad- 
default^  after  which  the  Plaintiff  had  accepted  rei^t  for  piaimiff  had  ac- 
the  time  pad  under  an  agreement  to  wave  the  cofts  of  cepted  the  rent  of 
the  eieftment,  but  he  neverthelefs  brought  an   aflion  \^*  premifes  for 
for  melne  profits  to  recover  thole  coltsj  to  which  the  p^te,  and  had 
Defendant   pleaded  the  general  iffue ;    and  upon  the  agreed  to  wave 
trial  the  Defendant  offered  evidence  of  the  above  men-  ^1^1^  '^    ^  * 
tioned  agreement,  which  was  reje£led,  and,  as  the  Court 
now  held,  rightly  reje£ted  on  that  ifTue;  for  the  defence 
waSy  in  fubftance,  that  a  part  of  the  damages  had  been 
accepted  in  fatisfaAion  for  the  whole :  whereas  the  plea 
wasy  that  no  trefpafs  had  been  committed  ^  and  they 
refufed  the  rule. 


■•■■■•■'MMAiMMBi^^^HBiBHMPi^ai^v^k^'^K 


OrGILL  v.  KeMSHE ad.  June  2. 

TLfARSHALL  Serjt.  had   obtained   a  rule  nift  for      The  pleas  of 

leave  to  plead  feveral  matters  to  an  adion  of  cove-  "^^  ^  >5«»f 

•  and  tender  are  m- 

nant  for  non-payment  of  rent.  The  pleas  fuggeftcd  confiflent,  and 
were,  l  ft-  -Nbw  eft  faclum.  2dly,  No  rent  in  arrear.  <^^""^^  ^^  pleaded 
3dly,  To  the  firft  and  fecond  counts,  that  the  Defendant 
had,  before  the  rent  became  due,  aflTigned  the  premifes 
to  Jq/bua  Rohinfon^  who  had  tendered  the  rent.  4thly, 
To  the  third  and  fourth  counts,  that  the  Defendant,  be- 
fore the   rent  became  due,  aiTigned  to  Jojbua  Robin/on^ 
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iSis.  ^ho  afligned  to  J.  S.  who  tendered  the  rent}  and  51 

a  tender  of  all  the  rent  b j  the  Defendant, 

Lens  Serjt  now  (hewed  caufe  againft  this  rulci 
cited  the  cafes  of  Fox  v.  Chandler^  2  W.  BL  905., 
JeMns  y.  Edwards^  5  Term  Rep.  97. 

Marfludl^  contri.  In  fupport  of  the  rule,  contn 
that  it  was  the  continual  practice  to  plead  nan  e/l/a 
with  repugnant  pleas.  Two  difierent  full  defence! 
hardly  be  pleaded  which  are  not  repugnant. 

Mansfield  C.J.     The  pleas  are  clearly  repugn 
if  the  Defendant  afBgned  a  leafe,  it  muft  have  exil 
and  if  the  Defendant  tendered  rent,  it  ¥ras  not 
which  had  never  become  due. 

The  Court  made  the  rule  abfolnt 
plead  the  other  pleas,  ftriking 
the  non  eJlfoRum. 


J«w  a.  Cowley  v.  Bussell. 

The  grantor  of  an  HPHE  Defendant,  who  had  been  difcharged  undei 
dSfchaied  ou"of  Infolvent  Aa  51  Geo.  3.  c.  125.,  had  been  am 

cuftody  under  the  fince  his  difcharge  for  the  arrears  of  an  annuity  w 

infolvent  aA  j^^^  become  due  fince  the  i ft  of  May  1 8 1 1,  and  Of 

is  difcharged  both  Serjt.  had  obtained  a  rule  to  difcharge  him  out  of 

as  to  his  perfon  tody  under  the  29th  fe£lion  of  the  above  aft,  w 

aU  fmunTpay-^**"^  enafts,  "  That  no  perfon  entitled  to  the  benefit  of 

ments  of  the  un*  aft,  (hall  at  any  time  thereafter  be  imprifoned  by  re 

nmty;  but  the       ^f  ^^y  judgment  or  decree  obtained  for  pay  men 
act  IS  no  difcharge  j    j      o  r  j 

of  his  fureties,  or    money  only,  or  for  any  debt,  bond,  damages,  contei 
of  fpecific  fecu.      f^^  non-payment  of  money,  cofts,  fum  or  fum 

I  m 
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wmtf  caatnSted,  incurred,    occafioned,    owing,    or         181 2. 

growing  due  before  the  firft  day  of  May  one  thoufand 

et^t  hundred  and  eleven/'  and  gives  power  to  the 

Coorti  a  Judge,  or  two  juftices  of  the  peace,  to  dif- 

dorge  with  cofts,  upon  entering  a  common  appearance; 

and  by  the  i6th  fe£t:ion  of  the  fame  a£t,  it  is. provided, 

*  That  all  and  every  creditor  and  creditors  of  any 

debtor  who  (hall  be  difcharged  by  virtue  of  that  a£l,  for 

attj  ftm  or  fums  of  money  payable  by  way  of  annuity 

0r  oAerwife  at  any  future  time  or  times  by  virtue  of 

lay  bond,  covenants,  or  other  fecurities  of  any  nature 

whatever,  may  be  and  (hall  be  entitled  to  be  admitted 

creditor  or  creditors,  and  (hall  be  entitled  to  receive  a 

dMdeild  or  dividends  of  the  eftate  of  fuch  debtor,  in 

fach  fflamier,  and  upon  fuch  terms  and  conditions  as 

Mi  creditor  or  creditors  would  have  been  entitled  unto 
^Ae  laws  now  in  force,  if  fuch  debtor  had  become 
badtfttpc,  and  without  prejudice  in  future  to  their  re- 
ipe&tve  fecurities,  otherwife  than  as  the  fame  would 
^n  been  a£Fe&ed  by  a  proof  made  in  re(pe£l  thereof 
by  die  creditor  under  a  commilfion  of  bankrupt  and  a 
cmificate  obtsuned  by  the  bankrupt  under  fuch  com- 
naffion.*'    By  the  49  Geo.  3.  c.  121.  fee.  17.  "  it  (hall  be 
competent  to  any  annuity  creditor  of  any  perfon  againft 
^riKxn  a  commii&on  of  bankrupt  fliall  iffiie  after  the 
I^Sng  of  that  a£l,  whether  the  fame  (hail  be  fecured 
^  bond  or  covenant,  or  bond  and  covenant,  or  by 
vbatever  aflurance  or  afiuraitces  the  (ame  (hall  be  fe- 
\     POfif  and  whether  there  (hall  or  (hall  not  be,  or  have 
beeo^  any  arrears  of  foeh  annuity  at  or  before  the  time 
if  Ae  bankruptcy,  to  prove  under  fuch  commiflion  as  a 
iBidildr  for  the  value  of  fuch  annuity,  v^ch  value  the 

fOfluniffioners  (hall  have  power,  and  are  thereby  re- 
fCBTcd  to  ftfcertain^  and  the  certificate  of  every  bankrupt 
B&der  whofe  commiiCon  fuch  proof  (hall  be  or  might 
have  been  made,  (ball  be  a  difchargc  of  fuch  bankrupt 
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agadnft  all  demands  whatever  in  refpeA  of  fuch  an« 
nuity,  and  the  arrears  and  future  payments  thereof*  in 
the  fame  manner  as  fuch  certificate  would  difcharge 
the  bankrupt  with  refpeft  to  any  other  debt,  proved,  o^ 
which  might  have  been  proved,  under  the  commilEon.'' 


Vaughan  Serjt.  in  (hewing  caufe  againft  the  rule,  did 
not  contend  for  any  right  to  hold  the  Defendant  in  exe- 
cution for  any  arrears  due  before  ift  May  181 1>  bu 
ftated  the  queftion  to  be,  whether  the  PlaintiflTs  remedy 
for  the  arrears  which  had  fince  accrued,  was  gone  ?  Be- 
fore the  49  G.  3.  an  annuity  debtor  could  not  ufe  his 
certificate  as  a  bar  to  an  annuity  fecured  by  bond,  unlefs 
there  were  arrears  of  the  annuity,  in  which  cafe  he  might 
value  the  bond  :  nor  could  he,  in  thecafe  of  an  annuity 
fecured  by  covenant,  bar  any  more  than  the  arrears 
which  had  become  due,  and  not  thofe  afterwards  to 
accrue :  but  by  the  above  a£t:  of  the  49  G.  3.  the  arrears 
of  an  annuity  are  put  upon  the  fame  footing  as  any 
other  debt :  and  the  arrears  are  fo  far  cxtinguiflied,  as 
that  the  Defendant  might  be  difcharged  out  of  cuftody  } 
but  by  the  words  of  the  16th  fe£lion  of  the  infolvent  ad 
of  the  51  G.  3.,  that  all  annuity  creditors  '^  of  any 
debtor  who  fhall  be  difcharged  by  that  aft  (hall  be 
entitled  to  be  admitted  creditors  without  prejudice  to 
their  refpeclive  fecurities/'  it  feems  that  the  fecurities 
for  the  annuity  were  intended  to  have  fome  fubfequcnt 
operation,  or  otherwifc  thofe  words  would  have  been 
unneceflary  ;  they  are  farther  explained  by  the  29th  fec- 
tion  which  limits  the  operation  of  the  z&  to  fuch  debts 
as  were  growing  due  before  the  ift  of  May  181 1,  fince 
which  time,  the  arrears  for  which  the  Defendant  is  now 
m  cuftody,  have  become  due.  The  queftion  therefore 
is,  whether  the  acl  does  not  leave  to  the  Plaintiff  the 
power  of  holding  the  Defendant  in  cuftody  for  a  debt 
accrued  fince  the  ift  of  May  i8ii« 

3  Mansfield 
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Mansfield  C.  J.    The  words  "  witliout  prejudice 

to  their  refpe&ive  fecurities"  are  very  obfcurej  but  they 

may  mean  that  if  a  man  has  any  fpccific  fecurity  on  land, 

^t  (hould  not  be  taken  from  him,  or  i£  he  has  furcties^ 

that  they  (hould  not  be  difcharged ;  that  only  the  perfon 

and  property  of  the  debtor  are  to  be  difcharged  in  this 

cafe,  in  like  manner  as  the  perfon  and  property  of  the 

debtor  only  are  difcharged  under  a  commiiFion  pf  bank- 

niptcy.  I  can  put  no  other  fenfe  on  the  claufe  than  that 

the  Defendant  is  to  be  difcharged. 
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Chambrb  J.  I  think  upon  the  whole,  the  intention 
of  the  ftatute  is  to  extinguifh  the  debt  a9  to  the  principal 
creditor,  although  that  intention  is  moft  imperfe£lly  ex- 
pRffed,  and  it  is  not  at  ali  happily  elucidated  by  the  refe- 
Roce  to  the  numerous  bankrupt  laws.  There  is  no  pro- 
▼ifion  made  by  this  aft  for  afcertaining  the  value  of  the 
>Qnaities,  as  there  is  in  the  bankruptcy  (latutes  j  and  I 
t^not  venture  to  fay  that  the  commifiioners  are  to  take 
OQ  them  at  their  own  rifle,  to  fet  a  value  on  the  annuities; 
i^r  could  they  adopt  the  calculations  to  be  made  ex  parti 
fcy  any  eminent  calculator,  without  rendering  themfeives 
^e£l  to  incefiant  litigation. 

GiBBs  J.     Before   the  aft   of  the  49  G.  3.  if  any 
ajifluity  was  fecured  by.bond,  and  the  bond  was  forfeited> 
it  might  be  proved  under  the  commiflSon,  and  the  an- 
nuity became  extinft  :    but  if  it  were  fecured  by  cove- 
nant, or  bond  and  covenant,  though  the  bond,  if  forfeited, 
were  proved  under  the  commiflion,  ftill  the  creditor 
might  proceed  oh  the  covenant  after  the  bankrupt  had 
obtained  his  certificate :  this  remedy  upon  the  covenant 
IFas  taken  awsy  by  the  ftat.  49  G.  3.,  and  it  is  that  to 
which  the  prefent  act  alludes. 


As 
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As  this  was  a  new  cafe*  and  no  exprefii  notice  o 
Defendant's  fbnner  difcharge  under  the  infolvent  a^ 
been  ferved  on  the  Plaintiff,  the  Court  made  the 

Rule  abfolute  without 


June  3* 


Jones  v.  Brooke. 


In  in  action 
agamft  the  accep- 
tor of  a  billt  ac- 
cepted for  the 
accommodation 
of  the  drawer,  the 
drawer  u  not  a 
competent  witneft 
to  prove  that  the 
holder  came  to  the 
bill  on  ufurious 
conlideration ;  be- 
caufe  he  does  not 
ftand  mdifferently 
liable  to  the  holder 
and  the  acceptor: 
for  the  holder  can 
recover  againft 
him  only  the  con- 
tents of  the  bill ; 
the  acceptor  is 
entitled  to  recover 
againft  him  both 
the  amount  of  the 
bill,  and  alfo  all 
damages  he  may 
have  fuflained,  in- 
cluding the  colls 
of  the  adlion 
againit  bimfelf. 


'T^HIS  was  an  adiion  upon  a  bill  of  eicfaange  c 
on  the  ift  of  Jyly  1807,  by  J.  R.  Ltmmimg  ujn 
Defendant  at  three  months  after  date,  for  25/.  its, 
able  to  the  drawer's  own  order,  accepted  by  the  D« 
ant,  and  by  the  drawer  indorfed  to  the  Plaintiff, 
the  trial  of  this  Qaufe  at  the  fittings  in  Middbftm^ 
Eafiir  term,  1808,  before  Mansfield  Q.  J.,  the  di 
was,  that  the  Defendant  had  accepted  the  bill  fi 
accommodation  of  the  drawer,  who  had  dijGconn 
with  a  perfon  named  Reeves^  taking  the  amoii 
goods,  which  were  much  over-charged  in  price  \ 
Reeves  had  held  the  bill  until  long  after  it  become 
fincc  which  time  he  had  demanded  payment  of  it 
had  fubfequently  indorfed  it  over  to  the  Plaintiff 
prove  the  ufurious  intereft,  the  Defendant  called  th 
of  the  drawer.  Shepherd  Serjt.  for  the  Plaintiff,  ob 
that  tlie  witnefs  was  called  to  get  rid  of  the  drawer' 
refponfibility  to  the  acceptor,  who  having  received 
him  no  confideration  for  his  acceptance,  would, 
paid  the  bill,  have  an  a£tion  againft  Learning  f 
amount,  as  money  paid  to  his  ufe ;  and  therefore, 
the  Defendant  (hould  previoufly  releafe  him,  the  1 
was  incompetent.  Mansfield  C.  J.  reluflantly  n 
the  evidence.     Shepherd  in  this  term  obtained,  up 
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ground  that  the  witnefs  ought  not  to  have  been  admitted, 
a  role  n^  to  fet  afide  the  verdift,  and  tnttr  a  Ferdif);  for 
th«  PlaintiE 

Be/l  and  Pel/  Serjts.  in  the  fame  term,  (hewed  caufe 
againft  this  rule.  This  cafe  is  decided  by  the  authority 
^ijordaine  v.  Lajbbrooke^  f  T.  R.  6oi,  fince  which  the 
nle  no  longer  prevails  that  a  perfon  cannot  be  called  to 
inTalidate  an  inftniment  to  which  he  has  fet  his  name. 
Secondly,  the  witnefs  was  admiffible,  becaufe  the  drawer 
ftands  indifferent  to  the  event  of  the  fuit :  for  if  the 
Defendant  fucceeds,  the  drawer  is  liable  to  an  a£lion  by 
the  holder,  Gnce  the  verdi£l  obtained  upon  his  own 
evidence  in  this  a£tion  Cannot  protedl  him  in  that ;  if 
^  Plaintiff'  fucceeds,  then  the  drawer  is  liable  to  an 
^S6aa  by  the  acceptor,  who  without  confideration  ac- 
<cpsed  the  bill  for  the  drawer's  benefit.  In  the  a£tiou 
^  die  holder  againfl  the  witnefs,  it  would  only  be 
vceflEffy  to  prove  that  he  drew  the  bill,  that  it  was  pre- 
faited  for  payment,  and  was  not  paid.  It  would  b)e 
ttneceffary  to  prove  notice  of  the  diQionouri  becaufe  it 
ii  admitted  that  it  was  an  accommodation-bill ;  and  the^ 
fnfeitt  Defendant  would  be  a  competent  witnefs  to 
pore  that  he  held  no  aflets,  Staples  y.  Okines^i  Efp.  332* 
llie  motives  that  operated  on  the  mind  of  the  acceptor 
>ot  to  pay  the  bill,  could  not  be  admiffible  in  evidence 

tn  die  cafe.    The  witnefs  could  not  then  be  heard  to 
di^prore  out  of  bis  own  mouth  the  legality  of  the  con* 
fideiation;  but  his  admiflion  now  given  that  this  was  an 
,  secommodation-bill,  might  then  be  ufcd  againft  him  to 
.    di^penie  with  the  neceflity  of  notice  of  the  diflionour  of 
llie  bill  by  the  acceptor.    They  alfo  referred  to  Ilderton 
W»  Aikififoftf  7  T.  R.  4S0i  Evans  v.  Williams ^  ibid,  481.  /r. 
fiirt  V.   Ktrjbanu^  2  Eajl  458.  Bickerdiie  v.  Bollman^ 
t  r.  R^  405,  and  Rich  v.  Toppmsy  Peake  N.  P.  224.  S.  C. 
I  WP*  *77*    '^^  circumftance  of  the  rcleafe  in  the  laft 
Vol.  IV.  "      ♦K  k      '  cafe 
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1812.  cafe  made  no  diflference.  Buck/er  ▼.  Tankard^  $  T.  R.  578. 
was  decided^  they  faid^  upon  its  own  particular  circum- 
fiances,  and  was  diftinguifhable  from  this.  It  was  held 
in  Birt  v.  Kcrfbanv^  that  the  additional  obligation  on  the 
witnefs  to  pay  the  coft  of  the  a6):ion  againft  the  acceptor^ 
did  not  deftroy  the  equilibrium  of  intereft  in  the  erent. 

Shepherd  and  Vaughan  Serjts.,  in  fupport  of  the  rule, 
did  not  attempt  to  combat  the  dofirine  laid  down  in 
Jardaine  v.  Lajbbrooke  s  but  contended  that  the  witneft 
here  did  not  ftand  in  a  ftate  of  indifference.  He  had, 
they  faid,  an  immediate  and  dired:  intereft  to  defeat  the 
a£lion  againft  the  acceptor^  to  whom  he  would  be  liable, 
not  only  for  the  amount  of  the  bill,  but  for  the  cofts  of 
the  prefent  adion ;  for  which  the  acceptor  might  xeco* 
yer  in  a  fpecial  count  y  whereas  it  was  hazardous  and 
uncertain  whether  the  holder,  if  he  failed  againft  dbe 
acceptor,  might  ever  fucceed  in  the  action  againft  tbe 
drawer.  This  objedion  has  not  been  orerruled^  but  it 
has  never  before  been  taken,  either  in  Ilderton  ¥«  AMt^oth 
or  any  of  the  other  cafes  of  that  class.  Sbipberd 
mentioned  a  MS.  cafe  of  Carter  v.  Heppel^  in  uriiich 
he  was  engaged  with  Mr.  Bearcroft^  and  which  was 
one  of  the  firft  caufes  wherein  Lord  Kenyon  C.  J.  rec^Ted 
the  drawer  of  a  bill  as  a  witnefs  in  an  adlion  on  the  bill; 
two  obje£lions  were  made,  the  firft,  as  in  Wakon  t. 
Shelly^  I  r.  R.  296^  that  the  witnefs  was  not  competent 
to  impeach  the  inftrument  to  which  he  had  fet  his  name : 
the  fecond,  that  he  was  an  intereft^d  witnels.  A  new 
tri^  was  granted,  and  on  the  fecond  trial  a  releafe  was 
given,  and  he  had  ever  thought,  that  that  was  the  right 
prad^ice.  The  drawer  does  not  ftand  indifferent  in  this 
cafe,  for  another  reafon,  that  he  could  never  fet  up  the 
ufury  committed  by  the  firft  indorfee  as  a  defence  againft 
the  acceptor  \  his  only  pofllble  anfwer  would  be,  pay- 
ment :  but  if  the  adion  is  brought  againft  the  drawer 
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by  the  holder,  the  drawer  may  avail  himfelf  of  the  ufury. 
This  differs  the  cafe  from  that  of  principal  and  furety. 
[Mansfield  C.  J.  obferved  that  in  Bin  and  Kerjbaw  it  was 
held  that  the  acceptor  might  recover  his  coils  as  well  as 
the  contents  of  the  bill,  and  that  was  the  only  cafe  in 
which  that  diftin£lion  had  been  noticed.]     The  cafe  of 
Buckiand  v.  Tankard  was  in  point  with  the  prefent  cafe^ 
where  it  was  held  by  Lord  Kenyon^  that  the  witnefs  was 
properly  reje£led,  becaufe  his  fituation  would  be  bettered 
hy  the  event  of  the  verdifl;,  inafmuch  as,  if  the  Plaintiff 
iliould  fucceed,  the  witnefs  would  be  put  to  much  greater 
difficulties  to  get  back  his  money,  than  if  the  Plaintiff 
£liould  be  foiled  through  his  teftimony ;  and  that  reafoning 
is   very  applicable  to  the  prefent  cafe.      Dingwall  y. 
unfier^  I  Doug.  247.     The  acceptor  may  be  fued  at 
time,    unlefs  he  has  been   exprefsly   difcliarged. 
enhuTf  V.  Jachfon  cited  in  Walton  v.  Shelley^  i  T.  R. 
989  is  alfo  in  point,  where  a  witnefs  who  had  indorfed  an 
ccommodation-note  of  the  Defendant's  teftator  to  the 
laintifis^  being  called  to  prove  that  he  had  fatisfied  the 
ote  to  the  Flaintiffs>  was  rejeflcd  by  Buller  J.  becaufe 
was  the  indorfer.     The  witnefs  is  ftrongly  interefted 
giving  the  teftimony  for  which  he  is  called. 


Beft  replied   that  Dingwall  v.  Dunfter  was  mainly 
ecided  on  the  fame  ground  as  Walton  v.  Shelley^  which 
fince  been  overruled  by  Jordaine  v.  Lajbbrooke. 

Cur.  adv.  vult. 
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Mansfield  C.  J.  in  this  term  delivered  the  judgment 
f  the  Court.  This  adion  is  brought  againft  Brooke  as 
^le  acceptor  of  a  bill  of  exchange ;  at  the  trial,  the  de 
SVmce  made,  was,  that  this  bill  was  given  by  the  drawer 
the  indorfer  on  ufurious  confideration,  the  latter 
aving  taken  ufurious  intereft  on  difcounting  the  bill  % 
^tnd  that  the  bill  was  accepted  for  the  accommodation  of 

*  K  k  2  the 
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the  drawer.  An  objection  was  taken  to  the  witnefs^ 
who  was  the  wife  of  tlie  drawer;  and  the  obje£lioa 
was  overruled,  on  the  ground  that  it  is  now  the 
pra^iice  to  receive  perfons  whofe  names  are  oa  bills  of 
exchange,  as  witnefies  to  impeach  fuch  bills.  And  fo  it 
is  i  but  here  the  queftion  is,  inafmuch  as  this  was  an 
a£iion  againft  the  acceptor,  whether  (he  could  be  re- 
ceived as  againft  the  acceptor;  the  drawer,  as  it  was  con* 
tended,  being  interefted  to  defeat  the  a£lion  :  the  doubt 
was  this ;  the  drawer  has  an  intereft  to  prote£^  the  ac- 
ceptor ;  for  if  the  holder  fucceeds  againft  the  acceptor, 
the  acceptor  will  have  a  right,  againft  the  drawer,  to 
make  the  drawer  pay,  not  only  the  money,  but  alfo  all 
damages  he  the  acceptor  may  fuftain  by  being  fued  for 
it ;  for  the  drawer  of  an  accommodation-bill  is  bound  to 
indemnify  the  acceptor  againft  the  confequences  of  an 
acceptance  made  for  the  accommodation  of  the  drawer : 
we  are  therefore  of  opinion  that  the  drawer  cannot  be  a 
witnefs,  and  confequently  the  rule  muft  be  made  abfo* 

Jute  for  entering  a  * 

Verdia  for  the  Plaintiff. 
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Burgess  v.  Merrill. 


If  one  of  two    J^JANSFIELD  C.  J.    this  Is  an  aftion  hrojight  bjr 

Sr^eLwil^'of  *^  PlaintiflF  againft  the  Defendant  MerriU  on  % 

a  bill  accepted  by  bill  of  exchange.  Tlie  declaration  ftates,  that  one  Jebm 
both  partners  may  qj^-^^^^  according  to  the  cuftom  of  merchants,  made  a 
accepted  by  the      ^''^  ^^  exchange,  and   direfted   it  to  the  Defendant^ 

under  the  name  of  Mefl*.  MerriU  and  Le  Blond^  and  that 
the  Defendant  accepted  the  bill^  under  the  name  of 
Merrill  and  Le  Blond.  The  Defendant  pleaded  in  abate- 
ment, that  the  promifes,  if  made,  were  made   by  the 


adult  only  in  the 
name^  of  both ; 
and  if  the  De- 
fendant pleads  in 
abatement  that 
the  other  partner 


ought  alfo  to  \yt 

fupd,  the  Plaintiff  nuy  reply  his  infancy,  and  it  is  no  departure^ 

I 


Pefeiu 
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Defendant  and  Robert  Le  Blond  jointly,  and  not  by  the 
Defendant  fokly ;  and  that  R.  Le  Blond  is  ftill  alive. 
The  Plaintiff  replied  that  R.  Le  Blond  was  an  infant  ;• 
and  the  Defendant  demurred  to  the  replication,  and  the 
demurrer  was  argued*     The  fame  caufe  once  came  before 
us  in  another  fhape,  (^7)  and  many  cafes  were  cited  on  the 
dodrine,  (which  I  never  could  underiland,}   that  the 
contrafls  of  infants  were  voidable  only,  and  not  void  \ 
and  it  was  given  in  evidence  that  Le  Blond  had  not 
avoided  it.     The  cafes  are  not  intelligible,  nor  recon- 
cileable  to  common  fenfe.     It  is  faid  in  fome  of  the 
cafeSf  the  infant  may  avoid  the  contra£l  by  pleading ; 
that  is,  he  pleads  it  is  not  his  contract.     Now  how  is 
that  a  contra£l,  which  does  not  bind  a  man  ?  it  is  infe» 
parable  from  the  idea  of  a  contra^,  that  it  fhould  be 
binding.    There  is  a  famous  cafe  in  2  5/r.  938.  Holt  v. 
Ward  ClarencieuXf  wherein  the  confideration  of  a  promife 
of  marriage  was  a  promife  to  marry  made  by  an  infant. 
The  diftinflion  laid  dow]^  is  intelligible  pnough,  that  the 
infant  may  confirm  contra£is  which  are  for  his  own 
benefit.     But  all  that  do£lrine  does  not  apply  here.     If 
an  infant  forms  a  partnerfliip  with  an  adult,  he  holds 
himfelf  forth  to  the  world  as  not  being  an  infant ;  he  prac- 
tifes  a  fraud  on  the  world ;  and  it  does  not  lie  in  the 
mouth,  as  the  phrafe  is,  of  an  adult,  who  combines  with 
Mxn,  in  pra£tiirng  this  fraud,  to  avoid  his  own  contrad 
by  faying  his  partner  is  an  infant,  and  incompetent  to 
make  a  contrafb.     It  is  an  extremely  familiar  doArine, 
xefoking  upon   all  deeds  and   inftruments,   that   they 
operate  to  form  a  contrad^   according   to   their   legal 
eSe£l ;  thb,  therefore,  is  a  binding  contract  as  to  the 
adult,   though  void  as  to  the   infant.     And  it  is  ex- 
tremely  proper  to  fay,  that   the   Plaintiff  may  fafely 
overlook  the  privity  of  the  infant,  as  to  whom  the  con« 


i8zl. 


Burgess 
Msmuix, 


{fl)  Sec  QMi  Y^Merrilh  awttf  vol  3.  307. 
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tmGt  18  nugatory,  and  may  defcrlbe  it  as  a  contract  made 
by  the  adult  contra£lor  only.  No  cafes  are  found 
decided  by  the  Courts,  upon  confideration,  on  thb  point. 
But  in  a  cafe  in  3  E/p.  76.,  Chandler  v.  Paths  and 
DankSf  where  the  plea  pleaded  was  the  general  iflue  hj 
Partes^  and  infancy  by  Danhs^  the  PlaintiflF  entered  a 
nolle  profequi  as  to  Parker^  and  continued  his  aftion  at 
to  Danks.  Lord  Ketjyon  C.  J.  faid  the  PlaintiflF  fliould 
have  difcontinued,  and  newly  fued  Parkes^  and  non<* 
fuited  him.  Lord  Ellenborough  C.  J.  has  followed  the- 
fame  do£brine,  that  the  PlaintiflF  having  declared  on  a 
joint  contra£t|  could  not  convert  it  to  a  fble  contra^  by 
difcontinuing  againft  one  of  the  contractors,  but  that  he 
ought  to  have  declared  on  it  as  a  fole  contraA  from  the 
beginning.  We  are  of  opinion,  therefore,  that  the 
demurrer  mud  be  overruled,  and  that  judgment  muft 
be  for  the  PlaintiflF,  and  that  the  zQXon  is  well  brought 
againft  the  ^dult  onl^, 

Judgment  for  the  PlaindflT, 


«r 


•^^ 


Junezt 


Bloxam  Knt.  V.  Brown. 


r 


Upon  fuggeftion 
(hat  a  rule  for  a 
fpecial  jury  has 
be«n  obtained  for 
the  purpofe  of 
delay»  the  Court 
would  nqt  dif- 
pharge  the  rule, 
|)Ut  dire^ed  the 
paufe  to  be  tried 
by  a  fpecial  jury 
within  the  term. 

It  is  difcretioQ'* 
fuy  in  the  Court 
to  grant  or  to  con- 
tinue a  rule  for  % 
(pecial  jtxry. 


QHEPHERD  Serjt.  had  on  a  former  day  obtained  on 
behalf  of  the  PlaintiflF  a  rule  nifi  for  fetting  afide  a 
rule  which  the  Defendant  had  obtained  for  a  fpecial 
jury,  upon  a  fuggeilion  that  the  fpecial  jury  was  moved 
for  only  for  the  purpofe  of  delay  ;  the  caufe,  which  was 
an  action  upon  a  bill  of  exchange,  (tood  in  due  couriib 
to  be  tried  within  t)ie  t^rm^  if  xiot  prevented  hj  the 
fpecial  jury. 

Beft  Serjt.  (hewed  caufe  againft  the  rule.    He  con- 
tezidedi  firfti  th^t  the  words  of  the  ftatute  3  G.  2.  c.  25.^ 
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/ 15.,  which  are,  that  "  the  Courts  are  refpefiiveljr  au- 
thorized and  required,  upon  motion  of  any  plaintifFor 
plaintiffs,  to  order  and  appoint  a  jury  to  be  ftruck/'  8cc. 
were  imperative  on  the  Courts  to  grant  a  fpecial  jury 
whenerer  it^was  moved  for,  leaving  them  no  difcretion. 

"Mansfielb  C.  J.    The  Courts  are  to  iflue  all  writs : 
ie  is  their  duty :  but  if  their  procefs  is  abufed,  they  can 
/sx'Kerfere  to  fet  it  afide,  or  re£lify  the  abufe. 


<?IBBS  L  It  would  be  quite  ufelefs  to  move  the  Court 
r  a  fpecial  jury  if  it  were  a  matter  of  right :  it  is  re« 
lied  by  the  ftatute  to  be  done  upon  motion ;  if  the 
urt  may  not  deny  it,  it  would  be  unneceflary  to  a(k 
leave. 


47» 


1812. 


Bloxam 
Brown. 


^ 


ft 
fc 


^J(fi  then  contended  on  the  merits,  that  as  the  De- 
ant  had  fwom  lad,  and  had  fwom  he  believed  this 
9  a  fit  cafe  to  be  tried  by  a  fpecial  jury,  he  was  en- 
to  maintain  his  rule,   and  no  particular  circum- 
'vces  appeared  to  require  that  the  Defendant  (hould 
e  judgment  of  the  term,  (which  the  PlaintiflF  prayed 
,)  in  this  cafe,  more  than  in  any  other. 


^bepherdf  in  fupport  of  his  rule,  indfted  that  the  Dev 
dant  ought  to  haye  dated  in  his  affidavit,  circum- 
ces  from  which  the  Court  might  judge  whether 
^  were  a  (it  cafe  for  the  exercife  of  their  difcretion  in 
a  fpecial  jury,   which  he  had  not  done.     It 
by  the  Plaintiff's  affidavit,  that  the  Defendant 
i  admitted  his  liability  to  pay  the  bill,  but  that  it 
s  not  convenient  to  him  at  that  time.     He  therefore 
yed  for  judgment  of  the  term,  if  the  fpecial  jury 
?uld  ftand. 


Mansfield  C.  J.  declared  that  if  a  fpecial  jury  could 
•^^    ftruckj  he  would  try  the  caufe  within  the  term.    He 

K  k  4  added 


th^m 


\ 
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added  that  thefe  motions  to  difcharge  rules  for  : 
juries  had  been  very  rarci  until  of  late,  and  only  • 
two  had  now  occurred,  fince  the  abufe  of  fpecial 
had  been  fo  prevalent. 


GiBBS  J.  I  never  remember  in  the  Court  of 
Bench  a  rule  of  th*is  fort  difcharged,  where  it  hai 
regularly  obtained.  The  courfe  which  I  remem 
cafes  where  fpecial  juries  have  been  moved  for  in  • 
caufes,  or  where  there  has  been  very  little  to 
has  been  to  dire£t  that  it  ihall  be  tried  by  a  fpeci 
in  term  time. 

Rule  difcl 


June  3* 


GwiNNESs  and  Others  v.  Brown  and  Ot 


* 


If  a  PUinUflr, 
haying  fued  out  a 
Jieri  fac'uUi  the 
Defendant  pays 
the  Plaintiff's  at- 
tomey  the  debt 
and  coftsy  without 
the  writ  being 
delivered  to  the 
iherifi^  it  is  no 
contempt  of  the 
Court  to  attach 
the  fame  money 
in  the  hands  of 
the  Plaintiff's  at- 
tomeyy  for  a  debt 
due  from  the 
Plaintiff  to  the 
Defendant. 

But  qtuere  whe- 
ther the  debt  is 
fUciiy  whereon  an 
attachment  can  be 
fnpported. 


TTHE  Plaintiffs  in  this  cafe  had  obtaiaed  judgm 
6i  i/.  8/.  and  fued  out  a  writ  oi  fieri  facias  ^  d 
to  the  (heriff  of  Bri/hl^  and  fent  the  writ  to  Sberri 
attorney  at  that  place,  with  authority  to  receive  tlu 
By  agreement  between  Sherrard  and  Carejj  the  E 
ants'  attorney  at  Bryhl^  the  fieri  facias  was  not  • 
the  (heriff 's  office,  but  Cjr/y  called  on  Sherrard  ai 
him  the  debt  and  coils.  A  few  minutes  after  the 
had  been  paid,  ,an  officer  of  the  (heriff  of  Brifiol 
Sherrard  with  a  foreign  attachment  out  of  the 
Court  of  Brifiol  at  the  fuit  of  the  Defendants, 
the  Plaintiffs  in  this  caufe,  who  refided  in  Irelai 
300/.,  which  fum  was  fwom  to  be  due  from  the 
tiffs  to  the  Defendants,  and  which  it  appeared 
'not,  for  fome  caufe  or  other,  be  fet  off  in  the 
brought  by  the  Plaintiffii  againft  the  Defendai 
confequence  of  which  the  Defendants  had  at  t 
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^£Fered  to  the  Plaintiffs  to  refer  the  caufe,  which  they  I8X2. 

arefufed.    The  attachment  did  not  appear  to  have  been 

-f ued  out  by  Carey^  the  Defendant's  attorney,  but  to 
ave  been  iflTued  by  a  perfon  na&ied  Hartley;  but  it 
ppeared    that    Carey  had    confulted   counfel   with  re- 

:Cpe£t  to  the  attachment^  and  had  been  advifed  that  it 

^^^ould  lie. 

Vaugban  Serjt.  had,  in  the  lad  term,  obtained  a  rule 
wtifi  for  an  attachment  againft  the  Defendants  and  Carey^ 
^heir  attorney,  upon  the  ground  that  the  foreign  attach- 
xnent  ifiued  under  the  above  circumftances  conftituted 
^  contempt  of  the  procefs  of  this  court. 

Lens  and  Pell  Serjts.  (hewed  caufe  againft  this  rule : 
^bey  contended  that  no  contempt  had  been  committed ; 
^he  money  would  have  been  capable  of  being  attached 
mn  the  hands  of  the  Plaintiffs'  attorney,  if  the ^ri  facias 
Ziad  been  delivered  to  the  fheriff',  and  the  iheriff^  had 
f  iSdd  over  the  money  to  him ;  and  it  was  equally  com- 
2>etent  to  attach  it  in  the  hands  of  the  Flaintifi^s'  attor- 
siey,  although  he  received  it  dire£^ly  from  the  Defend- 
ants' attorney  \  and  the  Plaintiffs'  fituation  was  not  worfe 
Wkow  than  if  that  had  been  done.  No  trick  had  been 
jpra£lifed,  but  there  was  a  mutual  convenience  in  pay- 
ing the  money  without  executing  the  fieri  facias. 

Vaugban^  in  fupport  of  his  rule,  cited  i  Leon.  26^*pl'  353, 

^at  it  was  a  contempt  to  attach  money  in  the  hands  of 

^he  Sheriff  which  he  has  levied  in  execution.     So,  mo« 

siey  ordered  to  be  paid  under  an  award,  is  not  the  fub- 

j|eft  of  an  attachment.     Coppell  v.  Smithy  4T.  R.  3121 

^r4Mt  v.  Hawdifigf  ibid.i  determined   the  fame    point, 

^^here  money  was  awarded  to  be  p;\id  under  an  prdet 

^f  nifi  prius. 

The 
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GWIXNESS 

V- 

Brown. 


The  Court  defired  to  abftain  from  girmg  any  opi- 
nion upon  this  part  of  the  cafe,  whether  the  monej  in 
the  hands  of  the  Plaintiffs'  attorney  were  properly  the 
fubje£l  of  a  foreign  attachment  or  fiot,  as  the  queftion 
might  probably  come  before  them  in  another  (hape  | 
but  they  threw  out  a  doubt  whether  payment  to  the 
PlaintiflFs'  attorney  were  not  (imilar  to  payment  to  at 
fervanti  which  is  payment  to  the  principaL  They  ob- 
ferved,  however,  that  in  the  city  of  London  the  form  of 
the  plea  to  a  foreign  attachment  is  not  nil  debei^  but 
nil  habet.  As ,  to  the  rule,  they  faw  no  trick  in  tfae^ 
condu£t  of  the  Defendant,  though  it  would  have  been 
more  candid  if  Carey  h^A  told  the  Plaintiff  that  he 
had  it  in  contemplation  to  iffue  an  attachment.  But 
they  did  not  difcover  how  the  Plaintiff  could  make  this 
to  amount  to  a  contempt. 

Rule  difcharged,  but  without  Cofts^ 


Jjtne  $. 


Smith  v.  Bickmore. 


A  perfon  who 
depofits  in  the 
hands  of  a  flake- 
holder  a  fum  as  a 
wager  on  the 
event  of  a  boxing- 
match  between 
himfelf  and  ano- 
ther, may,  after 
committing  a 
breach  of  the 
peace  by  fighting, 
recover  back  hit 
depofit  from  the 
llakeholder,  hav- 
ing demanded  it 
before  it  was  paid 
over* 


'T^HIS  was  an  a£lion  of  ajfumpftt  for  money  had  and 
received,  brbught  to  recover  back  a  fum  of  25 
guineas,  which  had  been  depofited  by  the  Plaintiff  in 
the  hands  of  the  Defendant,  as  (lakeholder,  upon  a 
wager  on  the  event  of  a  boxing  match  between  the 
Plaintiff  and  a  perfon  named  JSing.  Upon  the  trial  of 
the  caufe  before  Macdonald  C.  B.  at  the  Cbelnuford 
fummer  affixes  181 1,  the  evidence  was,  that  the  battle 
took  place,  but  that  the  Plaintiff  became  tired  of  fight« 
ing,  and  ran  out  of  the  ring,  after  they  had  fought 
feven  rounds.  King  waited  five  minutes  for  htm  to 
return,  and  upon  his  not  appearing  within  that  time^ 
King  was  putting  on  his  cloaths,  when  it  was  fuggefted 

4  on 
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on  behalf  of  the  Plaintiff*,  that  he  (hould  have  another 

xnound  or  two.    The  perfons  prefent  declared  that  King 

'vi^as   already  the  winner,  but  King  faid   the  Plaintiff 

41iould  have  a  little  more,  if  he  liked  it  %  and  they  fet  to 

^gain ;  and  while  they  were  thus  engaged,  a  conftable 

crame  and  feparated  the  combatants.    It  was  in  evidence, 

-ehat  half  a  niinute  or  a  minute  was  the  ufual  time  for 

lx>xer8  to  wait  between  the  rounds,  and  that  if  a  fighter 

^id  not  return  to  the  ring  within  a  certain  time,  he 

confidered  as  having  loft  the  battle.     Half  a  minute 

a  minute  was  mentioned  by  fome  of  the  witneffes  as 

^e  period  to  wait;   others  faid  five  minutes:  but  it 

-^mis  in  evidence  that  the  time  was  ufually  a  matter  of 

JTpecial  contraA,  and  none  fuch  was  proved  here.     After 

che  battle,  the  Plaintiff  demanded  his  25  guineas  of  the 

Xlefeodant,  who  declined  to  give  it  him.  The  Chi^f  Baron 

left  it  to  the  jury  to  fay,  whether  the  battle  was  ended  by 

^he  Plaintiff's  going  out  of  the  ring ;  for  that  if  it  was, 

tiie  Defefidant  was  entitled  to  a  verdi£l ;  but  that^  if  the 

l>attle  was  not  ended  by  that  event,  the  wager  was  not 

decided,  for  the  parties  had  not  done  fighting  when  the 

cronftable  came ;  and  in  that  cafe  the  Plaintiff  was  en- 

^tled  to  recover.    The  jury  found  the  fa£l  that  the 

fight  was  terminated  by  the  Plaintiflfs  quitting  the  ring ; 

"whereupon  the  Chief  Baron  direfled  a  nonfuit,  being  of 

opinion  that  the  renewal  of  the  battle  was  only  honorary, 

snd  opt  a  renewal  of  the  wager. 


1812. 


^^Seijt.  in  Michaelmas  term  x8ii  obtained  a  rule 
^fftfi  for  a  new  trial,  upon  the  ground,  that  even  if  the 
battle  was  over  when  the  Plaintiff  quitted  the  ring,  yet 
"^hat  the  contra£l  had  been  agaip  opened  by  the  mutual 
^:onfent  to  return  to  the  combat,  and  that  the  wager 
Siad  pot  been  decided  at  the  moment  when  the  conftable 
^ppeax«d  and  interrupted  the  parties.  He  cited  Cotton 
'^.  Tburland^  5  Term  Rep*  405.      Hovffon  v.  Hancock, 

9  Term 
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8  Term  Rep.  575.,  and  Aubert  v.  Waljk^  anU  3*  277^ 
to  {hew  that  before  the  detennination  of  an  Hlcgal 
wager,  it  is  competent  for  either  part]f  to  refcind  it^ 
and  recover  back  his  depofit. 

In  Eq/ier  term  1 8 1 2,  Bejl  was  firft  heard  in  fupport 
of  his  rule :  he  contended  that  by  conf^nting  to  renew 
the  combat,  the  parties  neceflarily  confented  to  renew 
the  wager,  which  was  the  only  obje£^  the  Plaintiff  bad 
in  view:  if  King  had  not  meant  that,  the  contrary 
ihould  have  been  exprefsly  ftipulated.  The  wager, 
therefore,  was  ftill  undecided,  and  the  depofit  might 
be  recovered  back.  There  was  a  marked  diftin£iion  be- 
tween the  cafe  of  an  a£tion  againft  a  party  to  an  illegal 
wager,  as  in  Lowry  v.  Bourdieuy  2  Doug.  46 2.  and  an 
adion  againil  the  ftakeboldcr.  Here  the  money  was 
ftill  in  the  hands  of  the  ftakeholder,  and  the  wager 
being  undecided,  it  might  be  recovered  back.  At  one 
time,  however,  it  was  held  that  money  paid  chrer  for  Ae 
moft  illegal  purpofe  might  be  recovered  back,  even 
after  it  had  been  applied.  Wilhinfon  v.  Rtch^  in  i  IaI. 
Raym.  89.  [The  Court  obferved,  that  that  cafe  had 
been  long  fince  overruled.  Chambre  J.  intimated  diat 
this  breach  of  the  peace  was  ntalum  hi  fe^  and  that  the 
di(lin£iion  between  malum  in  ft  and  malum  probiUtum 
was  never  taken  in  Cotton  v.  Thurland.]  That  diftinc- 
tion  has  been  much  doubted,  and  juftly,  for  he  cannot 
be  a  good  moral  man  who  will  commit  an  aft  wluch 
the  laws  of  his  country  prohibit  even  for  reafons  of 
policy.  In  Lacaujfade  v.  White^  7  T.  R.  535.,  the  Court 
faid,  it  was  more  confonant  to  the  principles  of  found 
policy  and  juftice,  that  wherever  money  has  been  pud 
upon  an  illegal  confideration,  it  may  be  recovered  back 
again  by  the  party  who  ha^  improperly  paid  it,  than,  by 
denying  the  remedy,  to  give  efFe£l  to  the  illegal  con- 
traft.     Tappenden  v.  Randall^  2  Bof.  (sf  PuU.  471.,  was 

decided 
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decided  on  the  fame  principle.     Howfon  v.  Hancock' otAj  l8l2. 

determined  that  where  the  ftakeholder  has,  with  confent  '  ^  r~ 
f  the  lofer,  paid  orer  the  flake  to  the  winner,  the  lofef  -^^ 

:annot  fue  him  for  it.  BicxmsXi 

Shepherd  Serjt.  contra,  obferved  that  the  principle 
^hich,  in  fome  of  the  cafes  cited,  it  had  been  held 
rliat  the  PlaintiflF  is  entitled  to  recover,  was,  that  having 
xnade  an  executory  contraft  for  an  illegal  purpofe,  he 
>iad  a  right,  before  he  had  done  any  aft  in  purfuance  of 
*rhat  executory  contra£l,  to  refcind  it.  But  here  all  the 
illegality  was  committed,  the  breach  of  the  peace  was 
complete,  and  it  did  not  make  tlie  Plaintiff's  right  bet- 
-cer^  that  he  had  to  fue  an  innocent  ftakeholder,  inftead 
gF  the  participator  in  the  offence  againft  the  peace. 

Cur.  adv.  vultm 

Mansfield  C.  J.  now  delivered  the  opinion  of  the 
0>urt. 

This  it  a  motion   for  a  new  trial.    On  the  evi- 
^ence  there  was  confiderable  doubt  whether  the  wager 
*HRrag  won  or  not  \  and  the  Chief  Baron  left  it  to  the 
jaryt    who  were  of  opinion  that  the  wager  was  not 
'y/ron  by  the  Plaintiff',  becaufe  he  went  out  of  the  ring. 
TThis  is  an  aftion  of  ajfumpfit  for  money  had  and  re- 
ceiTed9  to  recover  back  from  the  ftakeholder  a  moiety 
wi  the  money  depofited.     It  is  a  very  unfit  queftion  for 
9  Judge  and  jury  to  try,  whether  the  battle  is  won  or 
3oft ;  but  without  deciding  that,  it  feems,  by  the  cafe 
of  Cotton  V.  Thurlandi  that  the  Plaintiff  had  a  right  to 
recover  back  his  moiety.     The  law  is  got  into  fad  con- 
^ttfion  by  contradictory  decifions  tefpediing  illegal  con-  ' 

^ra&s.  But  this  cafe  feems  made  for  the  exprefs  pur- 
^fe  of  confirming  Cotton  v.  Thurland.  In  that  cafe 
there  was  a  doubt  about  the  event,  exa£lly  as  in  this  cafe, 
.and  the  Court  thought  the  money  might  be  recovered 

againft 
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againft  the  Itakebolder.  Now  this  is  a  cafci  not  of  an 
adlion  againft  one  of  the  parties  to  the  wager,  bii( 
againft  a  ftakeholder,  therefore  it  is  difierent  from  the 
c;ifes  of  a£lions  againft  underwriters  to  recover  back 
premiums  paid  on  illegal  infurances.  I  cannot  diC- 
tinguifh  this  cafe  from  that  of  Cotton  v.  Tburland^ 
therefore  there  muft  be  a  rule  abfolute  for  a  new 
trial,  upon  the  ground  that  the  Plaintiff  is  entitled 
to  recover  back  one  moiety  of  the  fum  jointly  depofited 
to  be  fought  for. 

Ruk  aUoliftte. 


Jtme  3. 


Freeland  '0.  Wal&er« 


If  a  licence  to 
trade  be  limited 
fa  duration  to  a 
certain  day^  and 
the  veflel  have  not 
completed  her 
voyage  before  the 
licence  expires^  it 
i«  incumbent  on 
the  Plaintiff  to 
prove  that  fuch 
doe  diligence  has 
been  ufed  by  the 
mafter  of  the 
veffely  that  the 
adventure  is  fiill 
protedted  within 
the  fpirit  of  the 
licence. 

But  if  there  ha$ 
been  no  default  in 
the  conduA  of  the 
veffely  the  licence^ 
though  expiredy 
fiill  prote^s  the 
advcaitiire  till  its 


npHIS  was  an  aftion  upon  a  policy  of  infurance  made 
the  14th  of  January  18 10  upon  a  homeward  voyage 
at  and  from  the  (hip's  loading  port  or  ports  in  ihe 
Baltic  J  to  her  port  or  ports  of  difcharge  in  the  Umtei 
Kingdom ;  warranted  to  arrive  fafe  at  Carlfcrona.  The 
(hip  left  England  under  a  licence  to  fail  to  Sweden  of 
any  port  or  ports  in  the  Baltic  and  thence  back  to 
England  with  a  cargo  of  the  goods  fpecified ;  and  it 
was  declared  that  that  licence^  which  was  dated  the  ift  of 
July  18 10)  fliould  remain  in  force  until  the  end  of  the 
firft  week  of  December  then  next«  Upon  the  trial  of 
the  caufe  at  the  fittings  at  Guildhall,  after  Michaelmas 
term  181 19  before  Mansfield  C.  J.^  it  appeared  that  the 
veffcli  which  had  failed  from  England  with  an  outward 
cargOi  and  difchargeS  it  in  RuJJia^  began  to  take  in  her 
homeward  cargo  at  Liebau  in  November  /  diat  fhe  ob« 
tained  her  clearance  on  the  29th  of  November^  and 
broke  ground  before  the  4th  of  December^  on  which 
completion*  ^  day 
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«3a7  the  licence  expired^   that  by  reafon  of   (hallow 

^vrater^   a  confiderable  part  of  her  cargo  was  neceffarily 

isnfhipped  and  carried  out  over  the  bar  in  craft,  and  then 

-refliipped  i  and  that  this  delayed  the  veflel  fourteen  or 

fifteen  days^  fo  that  (he  did  not  finally  get  clear  of  the 

liarbour  until  the  29th  or  30th  of  December.    The  veflel 

aLirived  at  Carlfcrona,  but  was  too  late  by  five  days  to 

jofti   the  convoy,  and  proceeding   homewards  without 

convoy  was  afterwards  loft.     At  the  trial  it  was  ob- 

jefledy  that  the  licence  having  expired,  the  homeward 

'V'oyage  became  an  illegal  adventure.     The  jury,  how* 

^ver,  found  a  verdid  for  the  Plaintiff,  fubjed  to  this 

queftion.  '' 

Vaughan  Serjt.  had  in  Hilary  term  1812^  obtained  a 
xnile  niji  to  fet  afide  the  verdi^l,  and  have  a  new  trial, 
or  nonfuit,  upon  the  authority  of  the  cafe  of  Leevin  v. 
Carwac,  Eafier  term  18 10,  C.P.    poft.  p.  483. 

Shefherd  and  Befi  Serjts.  in  this  term  (hewed  caufe 
^gpu&ft  the  rule.    They  contended  that  the  adventure 
not  vitiated  by  the  circumilance  that  the  licence 
accidentally  expired  before  the  completion  of  the 
'^royage,  there  being  no  bad  faith  or  fraud,  but  a  genuine 
<liligence  in  purfuit  of  the  voyage,  and  it  having  been 
"^he  effect:  of  delays  incident  to  navigation,  that  the  (hip 
.Siad  not  failed  for  England  in  time  to  complete  the  voy- 
age before  the  expiration  of    the  licence.      Lfcencea 
*^9rere  now  to  be  cpnftrued  liberally,  and  for  the  ad« 
"^rancement  of  trade,  as  had  been  decided  in  many  cafes: 
""^ad  where  there  was  no  fraud  intended,  (and  it  was  not 
S.3itimated  that  this  was  a  cafe  of  fraud,)  it  was   fuf- 
cient  that   the  voyage  had   commenced    before    the 
^ence  expired.     An  order  of  council  had  been  made 
in  the  18th  of  Jtdj  18 10,  for  extending  the  time  of  all 
^altic  licences  which  would  otherwife  have  expired  on 

the 
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the  29th  of  September  i8iOj  and  which  were  then  very 
numerous,  to  z  further  period,  riz.  until  the  14th  of 
December;  but  that  order  in  no  way  affefted  the  prefent 
queftion,  either  in  favour  of  the  PlaintiflFor  of  the  De- 
fendant. If  the  Courts  put  on  the  licences  the  ftridp 
interpretation,  that  after  the  expiration  of  the  day 
therein  afligned  as  their  limit,  they  become  wholly 
inoperative  for  one  purpofe,  ihey  muft  become  fo  for 
all  others ;  and  one  neceflary  confcquence  will  be,  that 
the  veflels  which  happen  to  be  kept  out  at  fea,  after  the 
day  when  the  licence  expires,  will  be  the  legitimate 
fubjefts  of  capture  by  any  Britljb  cruizers,  as  confiC- 
cated.  Even  if  the  cargo  had  been  put  on  board  in 
OBoher^  it  might  eaiily  have  happened  that  from  danger 
of  enemy's  cruizers,  or  other  circumftances,  the  (hip 
could  not  fafely  proceed,  fo  as  to  complete  her  vojrage 
within  the  time  limited  by  the  licence.  They  (aid  that 
the  fame  point  had  been  lately  decided  in  the  Court  of 
Ka  B,f  in  certain  cafes  of  Thompfon  v.  Swan/ey  and  Hall 
T.  Valentine  J  before  Lord  Ellenborough  C.J.  at  the  Sittings 
after  jE^rr  term  181 1,  which  were  not  in  print,  and 
alfo  in  Schr&eJer  v.  FauXf  15  Ea/l  52.  which  was  a  much 
ftrbnger  cafe  than  this,  for  there  the  vefTel  had  not 
attempted  to  fail  until  after  the  licence  had  expired. 


t 
f 


J 
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Vatighan^  in  fupport  of  his  rule,  contended  firft,  that 

the  warranty  that  the  (hip  (hould  arrive  at  Carlfcrona^  had 

the  efiefl:  of  (hortening  the  voyage  infured,  from  a  voyage 

at  and  from  her  port  of  loading  in '  the  Baltic  to  her 

port  of  difcharge,  to  a  voyage  at  and  from  Carlfcrena 

to  her  port  of  difcharge,  in  which  conftru£lion,  it  was 

clear  that  the  voyage  had  never  begun,  nor  the  (hip 

broken   ground   from    Carlfcrona   until   long  after  the 

licence  was  expired,  and  fo  the  voyage  homeward  never 

having  had  any  inception  as  a  legal  voyage,  the  policy 

could  not  attach  on  it ; 

I  But 


i 


IN  THE  FlFTT-8£COND  YeAB  07  GEORGE  HI. 


481 


[Bat  the  Qourt  were  clear  that  the  infurance  was  on 
the  whole  voyage  at  and  from  the  port  of  loading  in  the 
JBaltic^  conditionally,  indeed,  that  (he  arrived  at  Carlf^ 
^rtmay  but  that  that  condition  being  fulfilled,  the  under- 
^writer  was  liable  (taking  the  voyage  to  be  legal,)  for 
suijr  lofs  that  might  have  happened  before  the  (hip's 
arrival  at  Carlfcrona  as  well  as  after.]    He  argued,  that 
Reorder  of  council  of  i8th  July  1 8  lo  extending  the 
<lnration  of  the  licences  from  29th  September  1810  to  a 
Jater  period,  was  an  expoCtion  by  the  authors  of  the 
licences,  of  the  meaning  of  their  own  language,  and 
proved^  that  if  the  time  had  not  been  enlarged,  all  the 
licences  would  have  become  void  on  the  29th  September  g 
^wherefore  this  licence  muft  alfo  be  taken  abfolutely  to 
Xiave  expired,  and  become  void  at  the  end  of  the  firft 
'^weA  in  December:  and  there  were,  no  doubt^  good 
polidcal    reafons    for  making    the    licences  end  thus 
^riyruptly  on  a  particular  day,  without  regarding  the 
^iccidents  of  wind  and  weather,   which  reafons  the 
CoiiTts  were  bound  to  refpe£l.     He  referred  to  Muller 
'^^  Gernon^  ante  3.  394.     Leevin  v.  Cormac  was  a  ftill 
Aronger  cafe.   The  licence  expired  on  the  9th  June^  and 
tiie  veflel  was  captured  on  the  13th  of  June^  only  four 
dajs  after;   yet  the  Court  was  of  opinion,  that  the 
^flured  muft  bring  himfelf  within  the  terms  of  the 
Ucence,    and  that    the   underwriter  was    difcharged. 
18  not,  however,  incumbent  on  the  Defendant  to 
that  the  voyage  was  not  conformable  to  the 
and  illegal ;  but  fince  it  is  become  prtmifacii 
£Uegal  by  the  expiration  of  the  licence,  it  is  at  all 
rents  neceflary  for  the  Plaintiff  to  prove  the  circum* 
Lances  that  render  it  otherwife,  and  to  (hew  that  he  has 
"ed  that  due    mercantile   diligence    which  may   be 
excufe  for  not  conforming  to  the  letter  of  the 
Vol.  IV.  L  1  licence; 
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licence;  and  it  is  a  queftioD  proper  for  the  con* 
(ideration  of  the  jury,  whether  he  has  done  that^  which 
queftion  in  the  prefent  cafe^  was  never  fubmitted 
to  them. 


< 

Shepherd  obferved  that  it  had  never  been  objeAed  at 
the  trial  on  behalf  of  the  Defendants,  that  there  had 
been  any  laches  in  obtaining  or  loading  the  cargo: 
it  was  taken  for  granted,  that  up  to  the  period  of 
the  taking  |;i  the  cargo  at  Liebau,  there  had  been  no  lofs 
of  time. 


It  appearing  upon  reference  to  the  Judges*  notes,  that 
this  point  had  never  been  made  at  trial,  nor  the  queftion 
fubmitted  to  the  jury,  the  Court  were  of  opinion  that 
the  cafe  ought  to  be  reconfidered.     Mansfield  C.  J*  re- 
probated  the    condu£t   of    thofe  who    penned    thefe 
licences,  and  made  them  to  terminate  at  a  given  day, 
without  the  flighted  allufion  to  any  contingency  wherein 
the  perils  of  the  fea,  the  a^  of  God  \  of  the  enemy, 
or  accident,  could  prolong  the  voyage  for  a  fingle  hour ; 
exprefling  themfelves,  in  the  terms  of  the  licence^  as  if 
they  took  it  for  granted  that  the  whole  of  the  voyage  v^ai 
to  take  place  within  the  days  limited,  yet  fuppofing  that^ 
the  Court  can  look  into  all  the  circumftances  of  the^ 
voyage,  to  examine  whether  the  mafter  of  the  vefleLS 
has  exerclfed  due  diligence. 

abbs  J.  obferved,  in  the  courfe  of  the  argument,  ther^' 
had  been  at  lead  fifty  cafes  in  the  King's  Bench,  wherp>"a 
the  Plaintiffs  had  recovered,  although  the  licence  ha»^ 
expired  at  the  time  of  die  lofs,  and  it  never  ba».«B 
been  attempted  to  put  the  cafe  upon  the  point  of 
licence  being  expired  at  tha  time  of  the  capture. 


» 
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The  Court  made  the  rule  abfolute;  the  Defendant  181 2. 

firing  judgment  as  of  this  term,  and  agreeing  to  bring 
X20  writ  of  error  or  bill  in  equity. 


FH£ELAKD 
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LbEVIN  v.  CoRMAC.  i8„.  June  4. 

THIS  was  an  adlion  upon  a  the  trial  of  this  caufe^  at  the      ^  Toyairc  lectU 

policy  at  and  from  London  to  Sittings  after  Hilary  term  18109  ized  in  its  com- 

Cottenburgb   and    any  port  or  before  Mansfield  C.  J.  at  Gui^"  mencement  b;^  a 

ports  of  difcharge  in  the  Baltict  halh  the  fubfcription,  lofs,  and  ^'ccnce  for  four 

^o  return  5  per  cent,  if  (ails  with  intereft,  being  proved,  the  de-  "l^^duHu  *^*he^ 

oonvoy  for  Gottenburgb;  and  ar-  fence  as' to  the  lofs,  was,  that  the  voyage  m"a^  be 

rivesf  and  5  per  cent,  more  if  voyage  was  not  warranted  by  the  legally  finifhcd,  ii 

Ae  fails  for  her  port  of  delivery  licence,  for  two  reafon<i ;  firil,  be-  fpecial  circum- 

and  arrives*     This  (hip  obtained  caufe  the  (hip  was  not  proceed-  fiances,  not  in  the 

at  licence  dated  the  3rd  of  Fe-  ing   to   the    port   of   difcharge  P^'^^^  °^^^^«  ^• 

^riMirf  1808,  with  the  ufual  pro-  fpeclfied  in  her  clearance,  and  control^dcar  ^f 

in£ch  that  the  (hip  (hould  be  pro-  therefore  was  not  within  the  ex-  fraud  and  lachei  on 

needing   direA   to  the   port   of  ception  in  the  orders  in  council  his  part,  hare  pro- 

ciiirhar^  fpecified  in  her  clear-  of  nth iViM;nw3^r  1807,  which  it  traOcd  the  foyagc. 

^nce,  and   exprefiing    that   the  was  ncceflary  (he  (hould  comply       ^"^  "  *J  *"^*?'"' 

licence  ihould  remain  in  force  with,    notwitWUnding    her    H-  f^'l^r/,!    r  "•  i 
^                *v        rm-     iv            •  r        ji       .if  *     .    ^v     ^**  profit  tlic  fpecial 

^oor  months*     Tne  (hip  was  m-  cence:      fecondly,   that  at   the  circum (lances. 

tended  to  go  to  the  Baltic^  but  time  of  her  capture,   (he   was      It  is  not  necef- 

Ae  cleared  out  from  London  for  engaged   in    an    illegal    adven-  fa ry  that  the  ulti« 

^Soitenburgbf  and  her  clearance  ture,  the  licence  being  expired.  "^*^*^  P°*"'  ^^  Jif* 

«zpr«fled  no  other  port  of  dif-  The  Plaintiffs  did  not  call  the  ^fl,ip^(J°u^|5'b"f^^^ 

dunqgCy  (be  (ailed  from  London  attentbn  of  his  Lord(hip  and  the  ^j^^j  j,^  y^^^  clear-* 

^311  the  13th  and  from  the  Do<wnj  jury  to  the  evidence  of  the  em-  Incc  from  Great 

^n   the    26th  of  February^   for  bargo  at  Gottenburgbi  as  &rni(h-  Britain. 

J£o/hrlan4 ;  in  her  paflage  from  ing  a  fpecial  exception  to  the       Whether  upon  » 

whence  to  Cottenburgb  fee  was  obligation  to  complete  the  roy-  "'i^u'ation  to  rc- 

delayed    ao    days    by   adverfe  age  withm  the  tmie  named  m  if  fai|$  with  contoy 

"^vinds*  but  fee  reached  Gotten^  the  licence,  and  the  fa^,  not  ap-  for  Gottenburgbt  and 

^urgby  where  fee  was  detained  pearing  material,  did  not  find  its  arrives,  and  five 

2bme     time     by    an    embargo,  place  in  his  LonUhip's  notes ;  but  per  cent,  more,  if 

-^hich  however  was   taken   off  the  Plaintiffs  reUed  on  the  faA,  ^^^^J^^  ^IHZ^  "^ 

the   requeft    of   the   Britijh  that  the  voyage  was  legally  com-  n^cs^  a^rct"  rn  o^ 

'fter  at  Stockbolmy  and  fee  menced.   And  the  Defendant,  on  premium  be  due 

Gottenburgb  again  on  the  the  other  hand,  did  not  advert  to  for  her  arrival  it 

ad  of  May  for  MenuU  a  further  the  exiAence  of  the  embargo,  or  Gotienhtwgb,  though 

^g^3€t  in  her  way  to  Conijburgb;  its  infufficiency  as  an  exception,  ^*  never  arrives  at 

&i   her   courie,   (he   was  driven  but  relied  on  the  h^  that  the  ho^portofdcUvery, 

WHO  Malmoe  roads  for  five  days  licence   was   expired       It  was  ^ 

"fey  firefs  of  weather ;  the  four  further  urged  by  the  Defendant, 

:miioDths  fpecified  in  the  licence  that  the  Plaintiff  was  not   en- 

^xpiredon  the  3rdof /tf/zf  1808,  tided  to  recover  any  return  of 

d  on  the  13th  of  June  fee  was  premium,    becaufe    the    words 

aptured  in  Pillau  roadt .    Upon    ^  and  anives,"   meaoy   if  fe« 

L  1  a  arrives 
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arrivet  at  her  ultimate  defti- 
nation  9  and  completes  the 
voyage ;  and  moreover,  that  as 
(he  was  (ailing  out  of  time  on 
an  illegal  voyage,  the  contract 
could  not  be  applied  to  fuch  an 
illegal  adventure,  and  no  return 
of  premium  was  recoverable. 
The  Chief  Juflice  referved  the 
points,  fubjedl  to  which  the  jury 
found  a  vodi^  for  the  Plaintiff. 

Litup  Seijt.  in  thii  term  ob- 
tained a  rule  niJS  to  fet  afide  the 
verdi^,  and  enter  a  nonfuity 
againft  which, 

Shepherd^  Befi  and  Vaughan 
Seijts.  now  (hewed  caufe :  they 
ailumed  that  after  the  cafe  of 
Spltta  y.  Wcodnutih  onte  2. 416. 
it  would  not  be  urged  as   an 
obje^Uon  to  the  voyage>  that  the 
ultimate  port  of  deftination  was 
tiot   ipecOSed  in   the  clearance 
from  London :    the  only  quef- 
tion,  therefore^  was,  whether  the 
voyage  was   prote6led   by   the 
licence*      It  would  be  fingular 
to    fay,  that,  when  a  (hip  (ails 
legally  by  licence,  if  fairly  pro- 
ceeding on  her  voyage,  (he  fails, 
by  reafon  of  unexpe^ed  circum- 
fiances,   to   complete  it  within 
the  time  fpecified  by  the  licence, 
the  voyage  (hall  therefore  become 
illegal.      Sir  tV.  Scott  has  held 
that,  under  fuch  circumfiances  a 
(hip  is  not  liable  to  confifcation. 
He  thought  not  only  that  it  muft 
be  (b  decided  at  this  day,  but 
that    formerly,    when    licences 
were  argued  to   be   Jin3iffimi 
Jurisi  it  would  fo  have  been  held. 
Cafe  of  Coede  Hoopi  Bdqvardi^ 
326*    That  was  the  cafe  of  a 
licence    from   Cbarcntcy    Bour* 
deauxy  or  any  port  of  France  not 
blockaded,  to  any  port  of  Great 
Britain^   to   continue   in   force 
for  (ix  months  from  zjth  iVo- 

1% 


vember  1S08:  one   month  for 
that  voyage  would  be  almoft  the 
longeft  po(BbIe  time  that  coald 
be  neceflary ;  for  u(iially  a  lew 
days  will  fuffice.      Sh-  fT.  Scott 
lays  it  down  as  a  general  nikt 
that  where  no  fraud  has  been 
committed,  where  no   fraud  b 
mediuted,  as  far  as  appears,  ancl 
where  the  parties  have  been  pre- 
vented from  carrying  the  licence 
into  literal  executions  by  a  power 
which  they   could  not  coiitrol» 
they  (hall  be  entitled  to  the  be- 
nefit of  its  prote^ont  thoi^ 
the  terms  may  not   have  been 
literally  and  firiaiy  fulfilled.    In 
that  cafe  the   veflel    fiukd  m 
Auguft  1807  in  baOafty  to  lEar* 
rennet f  in  France^  (he  was  there 
chartered  to  Rocbelle^  (ailed  on 
aSth  March   18099  amved  oh 
ift  ^ril  at  RocbelUf  completed 
her  loading  on  13th  Majt  fioled 
fixmi  RoebeUe  on  the   29th  of 
Junes  ha'nng  being  detabedto 
that  time  by  an  emhaigoy  and 
was  taken  on  the  (ame  day*    80 
there  the  (hip  did  not  even  begin 
her  voyage  dll  fix  weeks  afer 
the  licence  had  expired ;  yet  it 
was  held  that  (he  was  covered  by 
the  licence.    The  objea  of  all 
thefe  voyages  to  the  Baltic^  and 
to  all  thefe  countries,  whicfay  as 
Sir  /r.  Scott  fays,  are  more  or 
lefs  belligerent,  is  to  feek  a  port; 
to   find  '  perfons  who  are  in  fo 
mitigated  a  fiate  of  relbmint,  that 
they  can  venture  to  parclia(e 
Britijk    cargo:     this    may 
termed  a  voyage  of  difcovery 
find  a  port.    The  time  that  ~ 
a  voyage  will  occupy,  muft 
fore  neceflarily  be  uncertain, 
this  (hip,  then,  had  been  taken  b; 
A  Britijh  force,  and  brought 
hither,  (he  would  not  have 
condemned  in  the  Court  of  Ad*'—' 
miralty :  this  Court  will  decide 
the  validity  of  the  prefimt  con- 
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tTM£t  of  ixifurancey  on  the  fame 
cntenmn  of  legality  and  illegal- 
ity of  tradCf  which  governs  the 
Court  of  Admiralty.  The  cafe 
of  Pohj  V.  Bellf  8  r.Jt  56^. 
irent  on  that  ground*  where  a 
liill  of  exceptions  was  tendered 
to  the  diredion  of  Buller  J.  in 
this  court)  and  the  Court  of 
King's  Bench  faid,  that  as  it  was 
in  numerous  inftances  in  the 
Court  of  Admiralty  held  illegali 
it  would  be  a  monfbous  anomaly 
to  hold  the  voyage  legal  in  the 
Court  of  King's  Bench.  In  like 
manner^  where  that  Court  of  Ad- 
tniralty  holds  the  voyage  to  be 
Jegal»  this  Court  will  alfo  do  the 
iame.  Sir  /^  Scott's  judgment 
is  founded  on  good  feufe.  Cafe 
«f  Johan  Pietert  Edwardi^ 
J54.  decides  the  fame  point.  It 
»  clear  in  the  prefent  cafe*  that 
tbde  were  the  £une  goods^andthe 
£anMt  voyage  meant  to  be  proteA- 
^  by  the  licence ;  no  intentional 
^eby  was  pra^Ufed :  and  though 
it  does  not  appear  on  the  Judge's 
notes  that  the  (hip  was  delayed 
1>y  the  embargo^  yet  it  appears 
that  the  (hip  was  delayed  by 
contrary  winds  for  40  days.  At 
leaftf  iince  the  queftion  of  fraud 
or  intended  delay  never  went  to 
the  jury*  and  the  obje^on 
arifing  on  the  mere  words  of  the 
licence  is  anfwered  by  the  autho- 
rities dtedy  the  confequence  is, 
that  if  thefe  circumflances  of  the 
embargo^  and  adverfe  winds,  are 
important^  even  talung  it  as  in- 
cumbent on  the  Plaintifi*  to  (hew 
that  there  were  caufes  which 
liniieftly  prevented  his  perform- 
ing the  voyage  within  time  of 
Jus  licence,  although  it  is  rather 
incumbent  on  the  Defendant  to 
:4hew  the  fraud  and  illegality^ 
fthis  was  denied  by  the  Court»3 
'Viere  ought  not  to  be  a  judg- 
of  noaliiity  but  the  Court 


will  direA  a  new  trial,  and  per* 
mit  the  Plaintiff  to  prove  thefe 
fadls,  which  are  a  fufficient 
anfwer  to  a  defence  that  came  on 
him  by  furprize.  At  all  events, 
the  Ihip  having  failed  legally}  with 
licence  and  convoy ;  the  FlaintiQ* 
is  entitled  to  a  return  of  premium 
pro  tanto  .*  this  cafe  is  diftixv- 
guifhable  in  that  refpeA  from 
the  general  cafe;  for  here  the 
return  is,  **  if  the  (hip  £uls 
with  convoy  to  Gottenburgby 
and  arrives,  and  a  further  re- 
turn, if  the  fhip  fails  with  convoy 
to  her  further  port  and  arrives;" 
the  Plaintiff  is  therefore  entitled 
to  a  verdi^  for  the  return  of 
premium  for  arrival  at  GotUm^ 
burgh, 

Lem  in  (upport  of  the  rul^ 
infifted^  that  after  the  time  had 
expired,  the  Plaintiff  was  without 
a  licence,  if  the  limit  contained  in 
the  licence  was  at  all  to  be  attend- 
ed to.  If  it  had  been  a  narrow  li- 
mitation of  time,  fome  allowance 
might  have  been  reafonable,  but 
here  was  an  allowance  of  4  months 
for  a  voyage  which  might  not 
laft4weeks.  If  the  Plaintiff  had 
aiked  of  the  Privy  Council  a 
longer  time,  he  probably  would 
have  had  it;  and  as  he  had 
exceeded  the  time  he  himfeif 
had  fixed,  his  conduA  was  il-> 
legal.  Why  was  any  time  fu^ed, 
if  not  to  be  obferved  ?  Thougih 
he  exceeded  only  by  a  fhort 
period  after  the  4  months,  yet 
the  fame  principle  would  apply 
to  a  long  period.  In  the  cafe  of 
the  Goede  Hoapt  Sir  William 
Sc§tt  evidently  labours  much 
to  get  rid  of  the  general  effe^  of 
the  reihiAion:  but  there  were 
fpecial  circumflances  of  detention^ 
accounting  for  every  week  of  the 
time,  which  affords  a  clear  de- 
inan&ation>  that  the  (hip  cquld 
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not  otberwife  have  legally  pro- 
ceeded. Thofe  judgments  are 
bottomed  on  the  ground  that 
there  were  unavoidable  accidents 
which  the  party  could  not  con- 
troul ;  it  no  where  appearsi  that 
in  this  cafe  fuch  circumfbnces 
exifledt  or  that  it  was  not  the 
choice  of  the  mafter  to  fail  fo 
late.  The  cafe  of  the  Joban 
Pieter  admitted  of  the  fame  in- 
terpretation ;  and  fo  far  were 
thefe  cafes  from  (hewing  that  the 
law  was  altered,  and  that  licences 
were  not  now,  as*  formerly, 
JlriSi  jurUt  they  only  {hewed 
that  under  the  very  fpecial  fails 
of  thofe  cafesf  an  excefs  might 
be  excufed,  but  by  no  means 
efhiblifhed  the  principle  that 
mere  abfence  of  fraud  will 
fuffice  to  legalise  the  delay. 
On  the  S7th  September  1809, 
the  Privy  Council  had  iiTued  in- 
ftruction8,(fince  the  date  of  one  of 
thefe  judgments,  and  peading  the 
other,)  for  extending  the  times 
fpecified  in  certain  licences,  from 
the  a 9th  September' to  3rd  of 
OSober,  on  fpecial  circumilances, 
and  giving  the  veflel  iafe  paflport 
for  thofe  4  days :  fo  far  then 
was  the  Privy  Council  from 
fuppofing  that  any  circumilances 
could  enlarge  the  time  of  a  licence, 
that  they  thought  a  fpecial  en- 
largement neceflary  for  a  fliort 
period,  and  thought  that  it  was 
neceflary  to  ftate  the  particular 
grounds  on  which  the  enlarge- 
ment was  required ;  evidently 
contemplating,  that  the  licence 
extended  only  to  the  day  therein 
mentioned.  The  Court,  there- 
fore, would  only  grant  a  new 
trial  on  terms  of  indulgence: 
if  they  permitted  the  Plaintiffs  to 
amend  their  cafe,  it  muft  be  on 
payment  of  cofts.  The  Plaintiff 
was  not  entitled  to  a  return  of 
premiumi  for  firft^  the  words^ 


*'  and  arrives,"  over 
whole  fentence ;  and 
was  begging  the  que 
that  the  voyage 
and  the  illegality  vi 
trofpe<Slive,  fo  as  to 
return,  although  the 
not  commence  till  afi 
had  left  Gottenburgk 

Manjfield  C.  J. 
of    the    cafe    have 
been  examined  into, 
decided     by   Sir  }f 
ferve    the     greateft 
for    it    is    impoffibl 
bufinefs    of    the    c 
go   on,    if   the    Co 
miralty  adopts  one 
cifion,   and  the  cou 
mon  law  another, 
be  faid  on  the  necef! 
ing  finally  to  the  tei 
licences  ;  for  it  mufl 
that  when   his  maj< 
a    condition    to    hit 
means  fomething;  \ 
are    circumilances 
render  the  voyage  I 
the  time  mentioned  ii 
they  ought  to  be  fpe< 
licence ;  and  perfoni 
for  fuch  licences,  ou 
for  the  full  time,  v 
a    (hip    may  with  < 
able  to  perform  her 
fVtUiam  Scott  has 
the  two  cafes  cited 
particular  circumilan 
be  fure  very  partici 
ilances  they  are,)  a 
after  the  expiration 
fpecified  by  her  licei 
from  confiicaiion  ai 
He  is  a  Judge  of  \ 
and    learning,    and 
is    entitled    to  grea 
It  feems  as  if  the  I 
never  read  his  licen 
came  to  trial,  or  d 
deriUnd  it;    or   ha 
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(hat  circumfUnces' could  extend 
the  rime  thereby  limited,  for  he 
wit  not  ready  to  prove  at 
the  trial  thofe  circumftances 
which  only  could  extend  his 
^ence :  it  would  be  very  hard 
that  the  Defendant  (hould  there- 
fore be  pat  to  the  expence  of 
another  trial,  where  there  was 
DO  miflake  of  the  Judge  or  jury: 
the  fecond  trial  therefoi  e  miift  be 
on  payment  of  cods  by  the 
Plaintiff:  I  fay  nothing  of  the 
return  of  premium,  becaufe   it 


depends  on  the  former  queftion> 
whether  he  point  may  ever  arife ; 
but  the  words  of  this  policy  are 
vcr)'  different  from  the  words  of 
fume  on  which  the  Courts  have 
decided.  Let  all  the  circum- 
ftances  proved  on  the  former 
trial  on  which  there  was  no  dif- 
pute,  the  fubfcription  of  the 
policy,  interefl,  and  capture,  and 
a  copy  of  the  licence  be  admitted. 
Rule  abfolute  for  a  ngw  trial  on 
payment  of  cofts. 


1811. 


Branning  v.  Pattejison. 


I8l2. 


June  4, 


nrmS  was  an  aftion  upon  a  bill  of  exchange,  in  which,  Notice  muft  be 

after  judgment  had  been  obtained,  an  order  was  pro-  f^V^  ^  V  ^ 
cured  to  refer  it  to  the  prothonotary,  to  compute  prin-  Prothonotaries 

cipal  and  intereft ;  and  the  amount  being  computed,  the  appointment  to 

,r  1  1     f       T>  r      1  1         •      compute  pnncipal 

cofts  were  alio   taxed,    and   the   Defendant   taken   m  ^^^^  intereft  on 

execution.  a  bill  of  exchange. 


Seft  Serjt.  obtained  a  rule  nifi  to  fet  afide  th'?  pro- 
ceedings for  an  irregularity,  which  confided  in  omitting  - 
to  give  notice  to  the  Defendant  of  the  appointment  of 
a  day  to  compute  the  principal  and  intereft. 

Faugban  Serjt.  now  (hewed  caufe  againft  the  rule,  and 

Per  Curiam.  This  pfDceeding  of  a  reference  to  the 
prothonotary  is  fubftituted  for  a  writ  of  enquiry  :  and  as 
it  is  neceflary  for  notice  to  be  given  of  the  execution  of  a 
writ  of  enquiry,  fo  w  it  neceflary  to  give  notice  to  the 
Defendant  of  the  protlionotary's  appointment  to  com- 
pute principal  and  intereft,  in  order  that  the  Defendant 
might  have  the  opportunity  of  bringing  forward  any 
fafts  which  have  occurred  to  reduce  the  fum  which  the 
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Brannihg 
Pattkrsqk. 


Plaintiff  has  a  right  to  recover.  This  was  determined 
a  few  days  fince^  and  our  judgment  did  not  at  all  proceed 
upon  the  ground  that  there  was  any  difference  whe- 
ther the  order  for  referring  was  obtained  upon  fummons 
before  a  Judge,  or  by  motion  in  court  As  this  was  a 
miftake  in  the  pradiice  of  the  court,  the  Defendant  is 
to  bring  no  adion  againft  the  (heriff. 

Rule  Abfolute. 


(IN  THE  EXCHEQUER-CHAMBER.) 


Juw  s* 


Vernon  v.  Keyes. 


An  adlion  on 
the  cafe  for  a  de* 
ceit  cannot  be 
maintained  by  tbe 
feller  of  hie  ihart 
in  a  trade,  againft 
the  buyer,  who 
has  perfuaded  him 
to  fell  it  at  a  cer- 
tain price,  by  a 
reprefentation  that 
certain  partners 
whofe  names  he 
win  not  difclofe, 
are  to  be  joint 
purchafers,  and 
that  they  will  give 
no  more,  although 
in  truth  they  had 
authorized  the 
Defendant  to  pur- 
chafe  it,  doing  the 
beft  he  could,  and 
although  the  De- 
fendant charged 
them  with  a  higher 
price  than  he  gave. 


npHIS  was  a  writ  of  error  brought  to  reverfe  a  judg. 

ment  of  the  Court  of  King's  Bench  given  for 
Defendant,  upon  a  motion  made  to  arreft  the  judgment 
See  12  Eafi  632.     The  Plaintiff  obtained  at  the  Stgg^i 
Spring  Affizes  18 10  a  Terdi£l  for   791A   8/.  6d.  upoi 
the  third  count  of  the  declaration,  which  ftated,  tha 
the  Plaintiff  was  defirous  to  difpofe  of  a  certain  Ihari 
or  intereft  of  his,  in  a  certain  bade,  in  which  he 
engaged  with  the  Defendant,  and  in  certain  buildingts.^ 
ftock  in  trade,  fixtures,  utenfils,  tools  and  implements 
of  trade,  and  other  matters  belonging  thereto,  and  tha» 
a  treaty  was  then  pending  for  the  purchafe  of-  the  fam 
by  the  Defendant;    yet   the  Defendant,    knowing  th^ 
premifes,   but  contriving  to   deceive  and  defraud 
Plaintiff,    while   that    treaty   was    depending,    falfely, 
knowingly  and  deceitfully  reprefented  to  the  Plaintiff, 
that  he,  the  Defendant,  was  about  to  enter  into  partner- 
ship in  the  faid  trade  with  divers  other  perfons,  whofe 
names  the  Defendant  would  not  then  difclofe,  and  that 
fuch  perfons  would  not  confent  or  agree  to  the  giving  a 

larger 


nt. 

it 
e 
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aiger  fum  of  money  to  the  PlaintifF,  as  the  price  of  his  1812* 

hare  and  intereft,  than  a  certain  fum,  to  wit,  4)50oA  ; 
whereas,  in  truth  and  in  fzGt,  although  the  Defendant  was 
hen  about  to  enter  into  partnerihip  with  divers  perfons^ 
o  wit,  J.Etnery  and  J.Jenkinfin^  yet  Emery  and  JenktfifoH 
lad  not,  nor  had  any  other  intended  partners  of  the 
>efendant,  refufed  to  give  more  than  the  faid  fum  of 
Qoney ;  and  whereas  Emery  and  Jenkinfon  had  confented 
nd  agreed,  and  were  then  confenting  and  agreeing, 
bat  the  Defendant  Ihould  make  the  beft  terms  he 
oold  with  the  PlaintifT,  and  would  have  given  him  a 
nuch  larger  fum,  to  wit,  5,291/.  8/.  6d.  for  the  fame ; 
nd  whereas,  iit  truth,  the  Defendant  then  charged 
"Zmery  and  Jenkinfon^  in  their  faid  partnerihip,  at  and 
fter  a  much  larger  price,  to  wit,  the  price  of  5,29 1/.  8/.  6d. 
or  the  fame ;  by  reafon  of  which  falfe  reprefentation 
f  the  Defendant,  the  Plaintiff  was  induced  fo  accept 
nd  receive,  and  did  accept  and  receive  the  faid  (inaller 
tun,  to  wit,  4,500/.,  as  the  price  of  his  intereft,  and 
r«8  induced  to  convey  the  fame,  and  did  convey  the 
une,  at  or  for  the  faid  price  or  fum  of  money;  by  means 
riiereof  the  PlaintiflF  loft  and  was  defrauded  of  a  large 
iim  of  money,  to  wit,  791/.  8/.  6 J.,  which  he  otherwife 
light  have  got  for  the  fame.  The  Plaintiff  affigned  for 
nor,  that  the  matters  cont^nedin  this  count  were 
"ufficient  in  law  for  the  Plaintiff  to  maintain  his  a£lion  ; 
n  as  much  as  there  was  a  fraud  clearly  alledged  tfo  have 
Ken  committed  by  the  Defendant,  and  a  damage  re* 
iuldng  to  the  Plaintiff  from  fuch  fraud ;  and  in  as  much 
lii  the  Plainttff  could  not  by  common,  ordinary,  or 
0a(bnable  prudence  or  diligence  have  guarded  againft 
icii  fraud  and  deceit ;  and  that  the  count  contained 
'^cry  neceffary  allegation  and  a  fuf&cient  ftatement  of 
injury  done  by  the  Defendant  to  the  Plaintiff,  and 
■Silage  fuft^ned  by  the  Plaintiff. 


Puller 
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1812.  Puller  for  the  Plaintiff  in  error.      TKe  objeaions  go 

rather  to  the  mode  in  which  the  declaration  alledges 
the  fa£l8,  than  to  the  principles  of  the  cafe.  As  to  the  - 
principle  in  Pajley  v.  Freeman^  3.  T.  R.  52.,  Grofe  J.  _ 
founded  his  judgment  on  this  ground,  that  it  was  a 
fentation  unconnefled  with  any  privity  of  contraA  be- 
tween the  Plaintiff  and  the  Defendant ;  and  that  to  ma 
fuch  an  a£lion  maintainable,  the  reprefentation  IhouldEs^  Jj 
have  relation  to  fame  contraft  between  the  parties ;  hei^  jr 
a  privity  of  contraft  exifted  between  the  Plainnfi^  Ji 
and  Defendant;  and  the  falfe  reprefentation  was 


fpefling  the  immediate  fubje£):  of  that  contrad ;  her 
alfo,  the  Plaintiff  was  entirely  in  the  hands  of 
Defendant,  and  no  diligence  of  his  Own  would  ha^ 
faved  him  from  being  a  vidlim  to  the  Defendant's  frau< 
for  he  refufes  to  difclofe  the  names  of  the  oth< 
perfons,  fo  that  no  enquiry  could  be  made  of  thei 
which  diftinguifhes  it  from  the  cafe  cited  by  Grrfe 
in  Pajlij  v.  Freeman  f  of  Bay  ley  v.  Merrel,  Cro.  Jac.  38(^^5*1 
and  3  Bul/l.  94.,  which  was  an  affirmation  as  to  the  weig^^  ht 
of  a  load  of  madder,  a  fadl  the  Plaintiff  might  himf<^^slf 
have  afcertained  by  weighing  it ;  and.  this  diftin£tion  is 

much  relied  on  by  Lord  Kenyon  C.  J.,  in  his  judgment  i> 

Pajley  v.  Freeman,  and  Ekins  v.  Trejham^  i   Lev.  ii 
S.  C.  I  Sid.  146.,  I  Keb.  510.  518.  522.9  is  a  ftroi 
cafe   than  this,    for  that  was  for  a    mifreprefentatii 
of  the  rent  of  a  meffuage,  and  where  the  a£lion  was  h< 
to  lie;  though  it  was  urged  that  the  Plaintiff  mi( 
have  aflced  the  tenant  as  to  the  rent.     And  in  Lyfney 
Selbyi  2  Lord  Raym.  11 18.  judgment  was  given  for 
Plaintiff  in  a  Cmilar  a£lion,   though  it  was  there  a0 
fuggefted  that  the  vendee  might  have  enquired  into  tBr 
rents :   but  it  was  faid,    that  the  tenant   might    refu 
to  tell  him  ;  and  judgment  was  given  for  the  Plaintif 
which  is  much  ftronger  than  this ;  for  there  the  Cou 
proceeded  merely  on  a  pofGbility  that  the  tenant  mig 
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^ufe  to  inform  the  vendee  :    but  here  the  Defendant,  1812. 

>j  refufing  to  tell  the  names  of  his  intended  partners, 
rrecluded  the  PlaintifF  from  the  pof&bility  of  applying  to 
hem,  and  therefore  the  PlaintifF  muft  recover  :   though 
t  may  be  admitted,  that  if  any  negligence  of  the  Plaintiff 
a  •rror  had  brought  him  into  this  fnare,  he  could  not  claim 
id  of  the  law  to  refcue  him.     iMansfield  C,  J.     Lord 
EUenborwgh  alfo  obferves,  that  it  is  not  the  duty  of  a 
ellcr  to  difclofe  the  price  he  would  take.     The  buyer 
ind  feller  always  try  to  outwit  each  other.     And  fuppofe 
i  buyer  carried  loool.  in  his  pocket  to  make  a  purchafe, 
md  vowed  that  he  would  never  give  more  than  800I., 
md    fo    got    it   for  that   fum,    would  an   adlion  lie  ?] 
Certainly  not :    but    as  to  giving  more  or  lefs,  a  man 
nay  change  his  mind  :    and  though  from  thence  he  may 
9e  called  whimfiCal,  yet  how  can  it  be  faid,  he  falfely 
iffirmed  he  would  not  give  more ;  for  at  the  time  when 
lie   made  the  offer,  he  would  not  give  more :    and  as 
to  what  a  man  wot  Id  give,  a  jury  could  never  get  at  all 
his  thoughts.     But  this  is  not  fuch  a  changeable  fa£l  \ 
this  is  pofitive  in  its  nature,  that  at  fuch  a  time,  fuch 
in  afTertion  was  made  by  a  third  perfon.     There  is  not 
>ne  cafe  in  which  it  has-been  held  that  an  a£lion  would 
lot  lie,  in  which  the  afTertion  has  not  been  concerning  a 
natter  of  opinion  and  judgment,  and  not  matter  of  poGtive 
hiCt ;   thus  in  'Harvey  v.  Toung^  Teh.  20.  the  miflate- 
ment  was  as  to  the  value  of  a  term  of  years  ;  and  in  Pnjlej 
Wm  Freemany  as  to  the  credit  of  a  perfon  5  which  are  both 
■natters  of  opinion ;  but  in  this  cafe  it  is  a  matter  of  fad  ; 
•he  Defendant  aflerted  as  a  fafl:,  that  Emery  and  Jenkinfon 
"^ould  give  no  more  than  4,500/.  •,  whereas  he  knew  from 
chcm,  that  he  was  authorized  to  make  the  beft  terms  for 
tiem  he  could.    And  by  this  fraudulent  rcprefentation,  he 
contrived  to  cheat  both  his  pall  and  prefent  partners  :  and 
f»     was    faid  by   Ckambre  J.  in   Tapp  v.  Lee^  3    Bof,   if 
^m^  367.     «<  It  would  be  an  abfurdity  in  law,  to  hold, 

that 
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that  if  a  man  draws  another  into  a  fnare^  the  party  fa 
fering  (Iiould  have  no  remedy  by  action."  As  to  the  fori 
of  the  declaration,  the  obje£tion  in  the  King's  Bene 
was,  that  the  allegation  <<  would  not  confent  to  give  mor 
than  4,500/."  may  mean  either  that  the  partners  tba 
would  not,  (in  which  fcnfe  it  would  be  untrue,  an 
therefore  would  fupport  the  declaration;)  or  it  might  men 
that  they  would  not  thereafter  confent,  (in  which  fenfe  tb 
words  might  be  true  or  falfe  according  as  Emery  or  Jenkm 
fin  fhould  continue  to  refufe  to  give  more,  or  fliould  agio 
to  give  more  :)  and  that  therefore  it  came  to  this  point 
that  as  long  as  a  bargain  is  unfinifhed,  the  buyer's  miiM 
is  uncertain  ;  and  confequently  it  could  not  at  that  ttm 
truly  be  predicated  with  any  certainty  that  they  wonli 
give  more.  But  if  the  word  nuould  may  be  read  in  tv 
fenfes,  one,  fuch  as  will  fupport  the  declaration ;  and  on 
that  will  not ;  the  rule  of  law  is,  that  it  muft  be  read  i 
that  fenfe  which  will  fupport  it :  and  that,  even  in  a  di 
claration  on  a  penal  ftatute,  as  in  Wyait  v.  Alandj  i  &£ 
324.  a  principle  which  was  recognized  by  the  Courts 
King's  Bench  in  Rex  v.  Stevens  and  AgneWi  5  Eaft  24. 
where,  upon  the  queftion  whether  "  until"  were  e: 
clufive  or  incluftve,  the  Court  held  it  inclufive,  becaa 
that  gave  effeft  to  the  indictment.  Befides,  this  coui 
is  to  be  conftrued  by  itfelf ;  and  here  the  word  «*  wouU 
IS  explained  by  the  way  in  which  it  is  ufed  in  the  paflaf 
immediately  preceding,  viz.  «*  would  not  then  and  tha 
difclofe."  This  is  certain  enough,  for  certainty  to 
certain  intent  in  every  particular  is  rejedled  in  all  cafi 
as  partaking  of  too  much  fubtilty.  Rex  v.  -Him 
Cowp.  682.  per  De  Grey  C.  J.,  referring  to  Lord  CA 
definition  of  certainty.  Another  obje£Uon  was,  it  do 
not  appear  that  the  other  intended  partners  would  ha 
bought  at  all  without  the  Defendant,  or  that  the  Defeo 
ant  would  have  joined  with  them  in  giving  59291/.  8/.  ( 
This  objefiion  is  founded  in  a  mifunderiUnding  of  t 
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xiatiire  of  the  tranfadbion.  The  Defendant  had  himfelf 
one  third  of  the  intereft,  and  though  his  one  third  would 
"daiid  nominally  higher  in  proportion  as  a  higher  price 
^^Kras  giveni  yet  he  was  to  pay  no  noioney ;  and  he  has 
^larged  the  higheft  price  in  the  partnerfliip  booksy 
^^iFhich  is  evidence  made  by  himfelf  that  he  would  give 
^hat  fumy  and  which  he  (hould  not  now  be  permitted  to 
*^ontradi£t. 


I8l2. 


Peakif  contri^  was  (topped  by  the  Court. 


MjIMSField  C*  J.  The  queftion  is^  whether  the 
X>efendant  is  bound  to  difclofe  the  highefl:  price  he 
<:httfe8  to  give,  or  whether  he  be  not  at  liberty  to  do 
ehat  as  a  purchafer,  which  every  feller  in  this  town  does 
^^ery  day,  who  tells  every  falfehood  he  can,  to  induce  a 
fcuyer  to  purchafe. 

Judgment  affirmed* 


Wake  v.  Atty. 


JuHH^» 


'^^HIS  was  an  a£^ion  upon  a  policy  of  infurance  upon      A  bipker»  in 
•■■    the  (hip  Mwarch,  and  freight,  at  and  from  Malta  to  Su^^^"^ '''' 
-Ghrahar  and  Lj/bon,  to  return  4  per  cent,  for  convoy  to  vioufly  received 
Cttraltar^  3  per  cent,  for  convoy  from  thence  to  Li/bcn,  ^"^  Sunderlandf 
ssnd  12  per  cent,  for  fuch  proportion  of  the  freight  as  ^  Lhy^^^tl 
due  for  -the  cargo  difcharged  at  Gibraltar^  and  i  a  time  when  a  letter 
cent,  if  the  voyage  terminated  at  Gibraltar.  Upon  the  ^^  "^^  ,^'  ^^**  *^ 

'   **  *  the  coal  exchange 

unopened,  an- 
^^EnttKbg  the  Ihip's  lofs.   Held^  the  jury  vac  wanrinted  in  finding  this  waa  no  fuch  want 
o^  diligence  at  avoided  the  policy. 

^Ui  order  to  (hew  that  a  voyage  without  convoy  from  a  foreign  port  is  illcgali  it  it 
***^*««iibent  oa  the  underwriter  to  prove  that  there  it  conyoy  ocodionally  appointed  from 
port,  or  (bme  one  refideat  there,  authorized  to  grant  licencet  to  fail  without  convoy. 

trial 
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i8i2.  trial  of  the  caufe  at  the  fittings  after  Michaelmas  tern 

iSiO)  before  Mansfield  C.  J.,  it  appeared  that  the  broke] 
employed,  firft  efie£):ed  the  policy  on  the  1 5th  of  OBoker^ 
.  in  confequence  of  inftru£^ions  dated  the  13th  of  OBoier 
from  Sunderland:  he  had  not,  however,  completed  it 
until  the  17th,  on  which  day  about  ten  o'clock  in  the 
morning   he   left  his   houfe   in  Southampton   Buildinpf 
Chancery  Lane^  with  the  poKcy  in  his  pocket,  prepared 
for  the  execution  of  the  underwriters,  and  went  to  the 
Royal  Exchange^  where  he  procured  the  fignature  of  the 
Defendant  about  eleven   o'clock,   without  having  pre- 
vioufly  called  at  an  office  which  he  had  in  the  CoalEx- 
change^  and    to    which  letters    addrefled    to    him  on 
bufinefs  were  ufually  dire£ted.     It  was  his  habit  to  go 
to  the  Royal  Exchange  and  tranfadl  his  bufinefs  there  ifi 
his  way   to  his   office  in   the    Coal  Exchange.     Upon 
arriving  at  his  office  on  the  17th,  he  found  there  a  letter 
which  had  come  by  that  morning's  poll  from  his  principal 
2,t  Sunderlaudy  written  cb  the  15  th,  and  dating  that  he 
had  received  on  the  14th  from  tlie  wife  of  the  mafter 
of  the  Monarchy  a  letter  in  which  the  mafter  ftated  dut 
the  (hip  had  been  captured  nine  days  after  leaving  MJtB 
on  the  paflage  to  Gibraltar:  a  (hipping  lift  at  Lloyd's  ftatei 
the  Monarch  to  have  failed  from  Malta  on  the  ad  oiJuguf* 
Befl  Serjt.  for  the  Defendant,  contended  that  ihe  broker 
had  been  guilty  of  grofs  and  palpable  negligence  in  not 
going  to  his  o£ce  to  read  his  letters  relative  to  diU 
tranfaflion,  before  he  went  to  the  Royal  Exchange  to  eA& 
the  policy  :  and  Mansfield  C»  J.  left  it  to  the  jury,  wbedie( 
the  broker  ought  firft  to  have  gone  to  his  office  and  gol 
his  letters,  and  whether,  (adopting  Befits  phrafes),  di 
omiffion  were  grofs  and  palpable  negligence  in  him.    1 
further  appeared  by  a  letter  from  the  mafter  of  the  vefle 
which  had  lain  fome  time  at  Malta  waiting  for  freigh 
that  he  bad  at  length  chartered  her  for  this  voyage  \ 
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lail  without  convoy:  the  owner  knew  this  at  the  time  i8i2. 

^xrhen  he  gave  inftru£lions  for  the  policy ;  but  it  alfo 
appeared  by  the  fame  letter,  that  it  was  not  known  when 
any  convoy  would  be  appointed.  The  veffel  had  no 
licence  to  fail  without  a  convoy ;  and  Beji  contended 
that  the  charter  party  was  therefore  illegal,  and  that 
although  the  owner  was  not  inftrumental  to  the  failing 
^without  convoy,  yet  that  as  he  afterwards  was  aware  of 
the  fa£l  of-  her  having  failed  without  convoy,  before  he 
^ve  the  inftraflions  for  this  policy,  that  was  fuch  a 
privity  as  rendered  the  infurance  void.  The  jury  found 
a  verdiA  for  the  Plaintiff. 
«  * 

Be/I'm  Hilary  term  181 2,  obtained  a  rule  nifgtoitt 
afide  the  verdidi  and  have  a  new  trial,  upon  two  grounds, 
firft,  upon  a  fuppofed  mifdiref^ion  of  the  learned  Judge, 
for  that  it  ought  to  have  been  left  to  the  jury  whether  it 
was  in   the  power  of  the  broker,  by  the  exercife  of 
due  diligence,  to  have   acquired,   before  he   went   to 
Lkj^%  and  completed  the  policy,  the  information  con- 
tsuned  in  the  letter  which  then  lay  on  his  table  \  for  that 
if  it  was,  it  was  his  duty  to  have  opened  and  read  the 
letter  before  he  effefted  the  policy  :  it  was  not  neceflTary 
in  order  to  vacate  the  policy,  that  the  broker  fliould 
have  been  guilty  of  grofs  and  palpable  negligence,  the 
broker  being  an  agent  paid  by  the  aflured,  and  therefore 
not  excufable  in  any  degree  of  negligence  regarding  the 
interefts  of  the  latter.    He  alfo  contended,  as  before^ 
that  the  Plaintiff  could  not  recover,  becaufe  the  (hip  had 
failed  without  convoy.    Privity  after  the  fa£t  is  fufiicient 
to  vacate  the  contra£l.     An  underwriter  is  liable  to  a 
heavy  penalty  if  he  pays  a  lofs.on  a  veflel  which  has 
failed  without  convoy  with  his   privity;  to  bring  him 
within  that  prohibition,  it  is  not  neceflary  that  he  Ihould 
know  before  the  policy  is  effe^ed,  that  the  (hip  is  to 

£ul  without  convoy.     The  ftatute  does  not  limit  the 

privity 
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1812.  privity  either  to    the  time  of  failing,  or  to  the  ti 

of  efFe£ling  the  contradi.    The  prohibition  extends 
a  privity  at  any  time. 

Shepherd  Serjt.  in  this  term  {hewed  caufe*  7 
broker  had,  on  the  17th,  no  reafon  to  expe&  any  fortli 
inftru£^ions  relative  to  the  efiedling  this  policy :  it  Wi 
therefore,  no  negled  in  him  to  proceed  to  its  compIet» 
without  fearching  his  office  for  further  advices.  The 
was  no  reafon  to  think  the  Monarch  a  loft  or  miffii 
(hip.  It  is  not  to  be  contended  that  a  merchant 
broker  muft  invariably  open  all  his  letters  of  the  day,- 
however  remote  a  part  of  the  town  they  may  be  dire£te 
before  he  can  venture  to  tranfa£i  any  bufinefs. 

Befi  and  Bhffet  Serjts.  contended,  in  fupport  of  dM 

rule,  that  it  would  open  a  door  to  great  frauds  in  tl 

efie&ing  of  policies,  if  a  broker  might  choofe  whedb 

he  would  infpeA  his  advices  of  the  day  or  not,  befe 

he  tranfaAed  his  bufinefs  at  Lloyd?%\  for  in  thatcal 

wheneyer  he  had  reafon  to  expe£l  intelligence  of  l(rfK 

he  would  efieA  his  infurances  without  reading  his  k 

ters.     In  London^  where  perfons  are  in  the  general  hal 

of  receiving  letters  from  the  country  on  fubjeds  relatio 

to  their  bufinefs,  they  ought  duly  to  look  at  their  lette 

before  they  proceed    to  tranfad  their  afiairs  \   nui 

efpecially  if  they  be  agents  for  both  parties  to  a  contraf 

as  a  broker  is.     2dly,  This  adventure  is  illegal  widu 

the  firft  claufe  of  the  convoy  aft,  43  &  3.  ^.  57.  / 1 

which,  as  Lawrence  1.  obferved  in  Hinckley  ▼.  Walk 

ante,  2'  I34*    *' prohibits   all  voyages  without  convo] 

then  the  voyage  becomes  illegal.''    If  the  owner  h 

infured  without  knowing  that  (he  had   failed  witho 

convoy,  the  infurance  would  have  been  valid ;  but  at  I 

infured  after  he  knew  it,  the  policy  is  void.    It  is  n 

tQCQl 
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lient  on  the  ni^erwriter  to  fhew  that .  conyoy  from  1 8 1  !• 

r  was  appointed,  and  that  this  was,  therefore,  a 
irhere  the  aflured  could  not  legally  fail  without 
f :  it  16  for  the  aflured  to  prove  that  no  convoy. 
ppointed,  and  that  he  might  legally  fail  without. 
f :  he  who  would  take  advantage  of  a  faving  claufe 
afute,  muft  prove  very  thing  that  is  neceffary  to 
himfelf  within  its  protedlion. 

NSFiELD  C.  J.  It  was  fomewhat  material  in  this 
lat  the  policy  was  begun  a  day  or  two  before  the 
dant  figned  it:  it  was  quite  a  chance  that  the 
'  happened  to  write  detailing  the  lofs  to  his  wife  in 
wotry,  who  wrote  to  the  own^r.  There  is  no 
1  to  fay  the  jury  have  done  wrong*  As  to  the 
f<-a6t,  if  the  firft  claufe  makes  all  affurances  what- 
Uegal,  unlefs  the  ihip  fails  with  convoy,  a  great  deal 
e  has  been  wafted  both  in  this  court  in  confidering 
[e  of  Wainhoufe  v.  Cowie,  {ante,  4.  178.)  and  in  the 
of  King's  Bench,  in  many  cafes  where  they  have 
occtipied  in  enquiring  whether  the  owners  were 
3r  not. 

IBS  J.  This  matter  of  due  diligence  has  certainly 
left  to  the  jury,  and  they  have  decided  it.  The 
yn  is,  whether  the  broker  had  a  right  to  prefume 
t  had  pofieffion  of  all  the  information  on  which  he 
)  efiefl  the  policy,  and  the  jury  have  found  that  he 
ititled  to  prefume  that  he  had  fuch  information. 
lefpeA  to  the  convoy,  I  have  not  the  flighteft 
that  the  ftatute  did  not  intend  to  afie&  the  policies 
^  who  are  not  privy  to  the  failing  without  convoy, 
lighth  'fe£tion  of  the  43  G.  3.  c,  57.  excepts  all 
failing  from  foreign  port$,  where  no  convoy  is  ' 
ited,  nor  any  perfon  there  duly  authorized  to  ap* 
convoys  or  to  grant  licences.  It  does  not  appear 
^IV.  Mm  in 
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r8i2.         in  dus  cafe  either  that  any  conroy  was  appdnCed  finonai^ 
Maka^  or  that  there  was  any  perfon  there  authorized  b 
the  admiralty  to  grant  licences  to  iail  without  conroy 
nnlefs  this  therefore!  were  (hewn  in  the  caufe,  it  is  mv 
fhewn  that  the  mafter  a&ed  illegally  in  failing  *^^*"^^ 
without  convoy. 

Rule  lUfdnifed  ^ 


Junt  4:  Strangeways  V.  Rofiji4soK  and  Another* 

A  bond,  condi-   F^EBT  on  bond,  dated  the  i8th  oi  NovenAnr  i8o2 

tioned  for  payment  •*-^     .  ...  r       t*  i_  j 

to  the  overfeers  of  *«  condition  of  which,   upon  oyer  craved, 

a  pariih  of  a  cer-    peared  to  be  as  follows :   Reciting  that  H.  J3*, 

tain  weekly  fum     ^^^^^  had  then  lately  been  ddivcred  of  a  ienude  ln£ 

10  long  as  a  baftard  , 

cliildlhall  continue  tard  child,  which  was  then  chargeable  to  the  townflh^ 
chargeable,  is  not   of  Ai/kevt^  and  had  charged  the  Defendant  /•  Rdmfm 

S^blk  S^  ^^  ^'""^  ^  ^**^'  ""^  ^  ^^'  ^^  ^^  /.  *.  had        ^ 

To  debt  on     already  paid  the  fum  of  i/*  lo/.  for  the  month  the  £ud  jt 

bond,  conditioned  /y.  j.  ^3  delivered  of  the  child,  and  had  agieed  with         ^ 

weekly  fum  for  ^^  obligee  to  pay  the  weekly  fum  thereinafter  men- 
maintenanee  of  a   tioned  in  full  difcharge  of  the  nudntenance  and  bring- 

kii^s  kft^d  "^g  "P  ^^  ^  ^^^^  ^^  condition  was,  that  the  De. 
be  chargeable,  it  fendants,  or  one  of  them,  their  heirs,  &c.  ihonld  pay 
is  no  plea,  that      ^^  obligee,  and  his  fucceflbrs  for  the  time  beiiiff.  the 

after  the  child  at* 

tained  the  age  of  ^^m  of  I/.  ^  upon  Thurfday  the  t5th  NovewAer  then 
feven  years,  the  inftant,  and  the  further  fum  of  is.  4^/.  upon  every  fuc- 
fa^thencef^rth '  ceedmg  Thurfday  during  fo  long  time  as  the  child  (hoold 
to  keep  and  main-  be  chargeable  to  the  townfliip  of  At/kiWt  and  in  full 
tain  the  chad,  *nd  f ^  ^  maintenance  thereof.    The  Defendanu  pleaded, 

requefted  the  over-  ^ 

feers  to  deliver  it    fiHt,  nan  eft  faEtum  ;    fecondly,  that  after,  making  die 

to  him,  without 

ihewing  that  the  child  was  within  the  power  and  cuftody  of  the  overiecri. 

Whether  the  putadve  fither  of  a  baftsrd  child  hat  a  right  te  tke  cuftody  of  tkt       i^ 
child,  quaere*  :w> 

bond,       i^y 
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bandy  and  from  thence  continually  until  the  child  had 
attained  the  age  of  feven  yean  and  upwards,  the  De- 
fendants paid  to  the  obligee,  orerfeer  of  the  poor  of 
the  townihip  of  At/kewy  and  his  f^ccefSnrs  for  the  time 
being,   the  fum  in  the  condition  fpecified,  upon  the 
feveral  days  therein  mentioned,  and  from  time  to  time 
as  the  fame  became  due  and  payable,  according  to  the 
condition ;  and  that  after  the  child  was  of  the  age  of 
feven  years  and  upwards,   to  wit,  on  nth  Navemiir 
1808,  the  Defendants  were  willing  and  offered  to  the 
then  overfeers  of  the  poor  of  the  faid  townfhip,  to 
nourifli,  clothe,  and  maintain  the  child  at  their  own 
cofb  and  charges,  from  that  time,  and  entirely  to  relieve 
the  inhabitants  of  the  townfhip  from  any  diaige  for  the 
farther  maintenance  of  the  child;   and  requefled  that 
the  child  might  be  delivered  up  to  the  obligors  for  the 
porpofe  of  being  nuuntained  and  brought  up  at  their 
eqpence,  cofts,  and  charges;  but  the  overfeers  of  the 
poor  refufed  to  comply  with  that  requeft  of  the  De- 
fmdants,  to  have,  maintain,  and  bring  up  the  child  at 
their  own  cofls  and  charges ;  and,  of  their  own  wrong, 
and  againft  the  will  of  the  Defendants,  had  from  that 
time  hitherto  taken  and  maintained  the  child  at  the  cofts 
and  charge  of  the  inhabitants  of  the  townfhip*    They 
further  pleaded,  as  to  all  the  monies  agreed  to  be  paid 
weekly^  which  accrued  due  from  the  time  of  making  the 
bond  dll  the  child  attsuned  the  age  of  feven  years,  pay- 
meiDX  pcft  tUes  s  and  as  to  the  fums  which  had  accrued 
fince  the  child  attained  the  age  of  feven  years,  that  after 
t^  child  had  attained  that  age,  the  Defendants  were 
defirotts  and  offered  to  the  then  overfeers,  to  take,  keep^ 
maintain,  and  nourifh  the  child  at  their  own  expence, 
cofb,  and  charges ;  and  entirely  to  relieve  the  inhabi- 
tants of  the  townfhip  from  all  further  charges  in  refpeA 
thereof,  and  requefted  the  overfeers  to  deliver  up  to 
tlie  Defendants  the  child  for  that  purpofe,  but  that  the 
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ouerfeers  ^refufed  to  comply  with  that  requefty  and 
from  that, time  hiftherfea»  of  their  own  wrongs  had  main- 
tained and  noutiflied  the  child  at  the  coft  and  expences 
of  the  inhabitants  of  the  townfhip.  The  Phunttff  re* 
plied  to  the  fecond  plea»  (protefting  that  the  Defendants 
did  not  requeft  the  then  overfeers  of  the  poor  of  Uie 
faid  townfhip  to  deliver,  and  that  the  overfeers  did  not 
refufe  to  deliver . up.  the  child  to  the  Defendants,)  that 
the  child,  from  the  time  of  its  birth  until  and  at  the 
time  of  the  fuppofed  requeft,  was  and  remained  undcf 
the  cuftody.  of  the  mother  of  the  child;  and  if  any 
refufal  to  deliver  up  the  child  was  made  or  given,  tht 
fai^e  was  made  or  given  by  the  mother  of  the  child, 
and. not  by  the  overfeers  of  the  poor  of  the  townfhip, 
or  any  df  them,  and  that  from  and  after  notice  of  fuch 

refufal,  until  the  making  of  the  order  hereinafter  men* 
tioned,  the  then  overfeers  of  the  poor  of  the  townfhip 
did  decline  and  refufe  to  give  any  furdier  relief,  or  pay 
any  fum  of  money  for  or  towards  the  maintenance  of 
the  child :  but  that  after  fuch  refufal,  and  after  die  then 
overfeers  of  the  poor  had  refufed  to  advance  any  fur- 
ther monies  towards  the  maintenance  and  fupport  of  die 
child,  on  the  30th  December  1808,  at  Thomtan4>aU^  at 
the  townfhip  aforefaid,  F,  Dodfworth  D.  D.,  one  of  Us 
majeft/s  juftices  of  the  peace  for  the  North  Riding  of 
the  county  of  Torh^  within  which  riding  the  towidhip 
was  fituate,  by  order  in  writing  under  his  hand  and  fesd 
of  that  date,  direAed  to  the  overfeers  of  the  poor  of  the 
townfhip  of  Atflsew,'  after  flating  that  Hannahy  wife  of 
0.  IE.,  late  H.  B.,  had  made  oath  before  him  the  faid 
juftice  that  fhe  was  very  poor  and  impotent,  and  not  able 
to  provide  for  lier  female  baflard  child  bom  in  that 
townfhip,  and  had  applied  to  the  overfeers  of  A.f  and 
was  by  them  refufed  to  be  relieved,  and  that  G.  Jackfin^ 
one  of  thefe  overfeers,  had  been  duly  fummoned  to  fhew 
caufe  why  fuch  relief  fhould  not  be  given  to  the  faid 
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female  baftard  childi  and  had  appeared,  but  had  xiot 
(hewn  fiifficient  caufe,  he,  die  magiftratei  thereby  or- 
dered the  churchwardens  and  overfeerrof  the  townfliip  of 
if .y  or  fome  of  them,  to  pay  to  the  (aid  Hannah  the  fum 
of  I/.  4^.  weekly,  upon  every  SaCurday^  towards  the 
fupport  and  maintenance  of  the  child,  until  fuch  time 
as  the  overfeers,  or  one  of  them,  ihould  come  before 
him  and  ihew  caufe  why  fuch  relief  fhould  not  be  given 
her  ;  and  averring  the  identity  of  Hannah  and  the  child 
mentioned  in  the  order,  with  H.  B.  and  the  child  men- 
tioned in  the  condition,  and  notice  to  the  Defendants  of 
the  order,  he  averred  that  the  Defendants  did  not  nor 
had,  at  any  time  fince,  taken  any  fteps  or  proceedings 
to  appeal  {a)  againft,  quafli,  or  refcind  the  order,  or  to 
indemnify  the  churchwardens  and  ov^feers,  or  inhabi- 
tants, of  the  townfliip  againft  the  order,  or  the  main- 
tenance of  the  child ',  and  that  the  overfeers  of  the 
townfliip  had  not  had,  nor  then  had  any  caufe  to  fliew, 
nor  could  fliew  any  caufe^  why  fuch  relief  fliould  not  be 
given  to  the  faid  Hannah  for  the  fupport  of  the  child, 
and  that  the  order  was  ftill  in  full  force,  vigour,  and 
etkStf  and  that  the  child  had,  ever  iince  the  fnaking  of 
the  order  to  that  time,  been  and  continued,  and  ftill  was, 
chargeable  to  the  townfliip  of  A^  and  that  the  church- 
wardens and  overfeers  of  the  townfliip,  under  and  in  purfu- 
ince  of  the  order,  and  in  order  to  prevent  the  child  from 
perifliing  for  want  of  neceflary  food  and  nurture,  had 
paid  the  fum  of  i/.  4//.  weekly,  on  every  Saturday  fince 
die  making  '  of  the  order,  to  the  faid  Hannah  for  and 
towards  the  fupport  and  maintenance  of  the  child, 
amounting  to  a  large  fum,  to  wit,  10/.;  and  that  the 
diild  had,  during  that  period,  been  maintained  at  the 
cofts  and  charges  of  the  inhabitants  of  the  townfliip  of 
^.,  and  in  confequence  of  the  premifes,  and  not  of  their 
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(a)  Cbambrt  J.  in  the  conrfe  of  the  aigamflok-  obierved  that  there 
was  no  fuch  thing  as  an  appeal. 
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own  wrong)  of  ^  which  the  Defendants  had  notice ;  but 
although  requeftedy  had  not  paid  the  Phuntiffy  or  lus 
fucceflfors  for  the  time  beingi  the  faid  fum  of  is.  41/. 
weeklji  or  any  part  thereof,  or'  any  money  whateTer^ 
for  or  towards  the  maintenance  and  fupport  of  the  child ; 
but  had  refufed  i  and  that  the  faid  fum  of  lo/.  fo  paid 
for  the  child's  fupport  and  maintenance  for  the  period 
laft  aforefaidi  was  ftill  unpaid,  contrary  to  the  eSt£t  of 
the  condition.  To  the  third  plea  the  Phintiffs  replied 
the  like  replication.  The  Defendant  demurred  generally 
to  thefe  replications. 

Clayton  Serjt  in  Hilary  term  18 12  was  heard  in  fup* 
port  of  the  demurrer*  Firft,  the  a£lion  is  not  maintain* 
able^  becaufe  the  bond  is  void.  The  ftatute  6  G.  a* 
r.  31.  yi  I.  authorizes  a  magiftrate  in  cafe  of  a  charge  of 
being  the  father  of  a  baftard,  to  commit  the  perfon 
charged,  unlefs  he  (hall  give  fecurity  to  indemnify  the 
pari(h  or  place,  or  (hall  enter  into  a  recognizance  with 
fufficient  furety  to  appear  at  the  next  general  quarter 
feifions,  and  abide  and  perform  fuch  orders  as  (hall  ba 
made  in  purfuance  of  the  ftat.  18  JSliz.  refpefting  baf- 
tards.  The  law  having,  therefore,  prefcribed  the  courfe 
to  be  purfued,  any  other  fecurity  not  confonant  to  this 
ftatute,  is  illegal ;  and  therefore  this  bond  is  void.  CoU 
V.  Gower,  6  £qft  11 2.  A  promiflbry  note  to  parifli* 
officers,  for  a  fum  certain  for  the  maintenance  of  a  ba£» 
tard  child,  of  which  the  maker  is  the  putative  fathert  ^ 
bad.  Whether  the  fecurity  be  in  form  a  bond  or  a  note^ 
muft  be  wholly  immateriaL  This  bond  is  not  con& 
tioned  for  indemnity,  but  for  payment  of  a  fixed  fum 
per  week,  which  comes  within  the  mifchief  of  a  fixed 
fum  in  grofs,  for  whether  it  proves  to  be  too  little^  or 
too  much  for  the  maintenance  of  the  child,  the  parifli 
officers  equally  become  fpeculators  upon  the  queition 
how  cheaply  they  can  maintain  the  child :  the  law  pre- 
icribes  an  exad^  indemnity  for  all  the  maintenance  that  is 

reafonably 
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neceflary,  and  neither  more  nor  le£k    [Tht         i8i2. 
dated  a  diftin&  opinion  that  this  cafe  did    g^^^^^^ 
ithin  the  mifchief  contemplated  in  CoU  t.  «. 

5  parifli  might  yery  reafonably  have  requited  ^^^^**"^*'** 
[/•  4^.  per  week  1  but  the  parifli  having  cat 
fum  they  thought  neceflary,  and  the  Defen- 
g  agreed  to  it^  the  Court  faw  no  reafon  why 
tent  flioold  not  be  good.]  Next,  the  plea  is 
the  authority  of  Richards  y.  Hodges^  2  Saund. 
» though  a  rejoinder  ayerring  the  like  requeft 
T^  and  refufaly  was  held  to  be  a  departures 
Defendant  had  pleaded  nou  damnificatuSf  yet 
was  made  but  that  it  would  have  been  a 
I  bar,  if  the  Defendant  had  fo  pleaded  it  origi* 
n  S.  C.  I  Mod.  44.  Twi/den  h,  inftruAs  the 
n  what  form  he  fliould  have  availed  himfelf 
^8  by  way  of  plea  :  and  Wright  J.,  in  the 
wland  y.  Ofman^  i  BptU  4  td.  460.  recognizes 
as  a  decifion  on  the  point.  Nenvland  y.  Ofnum 
f  debt  on  bond  conditioned  to  indemnify  the 
the  maintenance  of  a  baftard  child.  Plea, 
Pendant  had  maintained  the  child  until  ayth 
[  then  offered  to  take  the  child  to  majntain, 
e  overfeers  refufed,  and  if  they  had  been 
it  was  in  their  own  wrong.  Replication, 
*e  .weeks  after  a7th  OHober^  the  Defendants 
ide  nourifliment  for  the  child,  but  failed ;  ^ 

m  thereof,  the  Defendants,  after  the  three 
nded  3/.  for  the  maintenance  of  the  child, 
imnified.  Upon  demurrer,  the  replication 
leld  a  departure ;  but  the  principal  part  of 
nt  turned  on  the  validity  of  the  plea ;  and 
d  Denifon  J.  faid,  they  had  known  this  plea 
leaded,  and  never  heard  it  objeded  to.  No 
is  made  in  that  cafe  between  a  putative 
any  other  parent :  Wright  and  Denifon  Js. 
,  it  was  never  before  doubted,  but  that  a 
M  m  4  puU- 
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putative '  father  had  a  right  to  take  his  baftard  child 
from  the  parifh.  None  doubted  except  F^ir  J.  All  the 
recent  cafes  have  arifen  upon  writs  of  baUai  corpus  to 
take  baftard  children  out  of  the  cuftody  of  putative 
fathers,  who  have  forcibly  poflefled  themfelves  of  them  ~; 
and  they  have  been  governed  by  the  principle»  that  do 
one  (hall  avail  himfelf  of  his  own  wrong  :  but  in  Rex.  t. 
Mofelyi  5  Eaft  224»  n.  8Cc.  Lord  Kenyan  C.  J.  (aid,  that 
«<  where  the  putative  father  had  the  cuftody  of  the 
child  fairly,  he  did  not  know  that  the  Court  would  take 
'it  away  from  him."  In  the  principal  cafe,  the  child  was 
admitted  on  the  record  to  be  above  the  age  of  nurture  ; 
and  it  was  not  in  this  inftance  a  ftruggle  between  the 
father  and  mother,  for  the  cuftody  of  tlie  child,  but 
between  the  father  and  the  pariih.  The  plea  therefore 
was  good  ;  ahd  if  fo,  the  replication  did  not  anfwer  it. 
Firft,  the  replication  was  bad  in  form,  for  the  Plainti£F 
.was  bound  either  to  traverfe  the  plea,  or  to  confe£i  and 
avoid  it,  inftead  of  which,  he  had  put  his  replication  by 
^way  of  fuppofal,  that,  if  the  refufal  was  made  by  any 
one»  it  was  by  the  mother.  If  the  Plaintiff  had  choien 
to  rely  on  his  order  of  a  juftice  as  an  anfwer  to  the  plea, 
he  ought  to  have  admitted  the  fads  alleged  in  the  plea  ; 
if  he  relied  on  the  falflty  of  the  Defendants  fads,  he 
(hould  have  exprcfsly  denied  tliem,  and  not  have  intro- 
duced a  fa6V,  which,  if  the  Defendants  allegations  are 
falfe,  is  unneceflary.  His  replication  therefore  is  double^ 
and  contradi£lory,  and  informaL  The  Defendant  is  not 
bound  by  the  tenor  of  the  bond  to  pay  the  ix.  44/.  per 
week  any  longer  than  the  child  is  chargeable  %  and  if 
the  child  is  chargeable  by  the  Plaintiff's  own  wrong,  the 
obligation  ceafes.  The  third  point  is  the  order  of  the 
magiftrate,  which  is  manifeftly  bad.  It  is  not  made  on 
the  Defendant,  but  on  the  parifti  officers,  ordering  them 
lo  maintain  the  child  unlefs  the  overfeers  (hew  caufe  to 
the  contrary  :   and  the  officer  pleads  he  had  no  caufe  to 

(hew. 
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fliew,  whereas  it  appears  on  the  pleadings  that  he  had 
caule  to  (hew,  namely,  that  the  father  had  offered  him- 
felf  to  maintain  the  child.    .No^magiftrate  would  haT^ 
made  fuch  an  order,  if  informed  of  the '  faA»  and  no 
notice  was  in  fa&  ever  ferved  on  the  Defendant  to  ap- 
pear, or  (hew  caufe  againft  the  order. 
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Sbipberd  SerjU  cantri.     ift,  As  to  the  legality  of  the 
bond,  the  Court  juftly  held  in  Coie  v«  Gower  that  it  was 
contrary  to  the  policy  of  the  law,  to  make  it  not  merely 
a  matter  of  fpeculation,  but  the  intereft  of  the  officers, 
Aat  die  child  (hould  perifh,  which  was  the  cafe  when  the 
pntatiTe  father  ftipulates  to  give  a  fum  in  grofs.   But  this 
cafe  is  Tery  diftinguifhable.    The  a£b  fays,  the  father  (hall 
{ire  an  indemnity  to  the  parifli ;  but  it  does  notprefcribe 
ik  form  of  the  indemnity;  and  this  bond  is  no  more  than 
a  hit  indeomity  to  the  parifli.     This  weekly  fum  is  not 
Pfable  for  a  number  of  years  certain,  or  for  a  perpe- 
tuity :  if  the  child  dies,  the  payment  ceafes :   the  parifli 
ittre  therefore,  no  intereft  in  the  child's  death ;    fuch  a 
contraA  as  that  which  is  fet  out  in  Cole  y.  Gower^  even 
if  it  had  been  made  between  the  father  and~an  individual, 
6r  die  maintenance  of  a  legitimate  child,  would  have 
iKen  void  and  illegal ;  for  it  rendered  it  the  intereft  of 
Aofe  who  had  the  charge  of  the  child,  to  deftroy  it. 
[Mamfitld  C.  J.  ace."]    But  this  is  a  reafonable  and  a 
poper  fecurity.  andly.  As  to  the  cafe  cited  from  Saunders, 
dl  t]ie  modem  cafes  have  held  that  putative  fathers  have 
TOO  farther  right  to  interfere  to  take  a  baftard  child,  than 
IS  every  man  is  entitled  to  remove  a  child  out  of  the 
^ftody  of  diofe  who  are  treating  it  cruelly.     A  legiti- 
■We  fcflier  has  a  right  to  the  cuftody  of  his  child  againft 
*•  win.    But  if  an  iUegitimate  child  of  die  age  of 
J**rty,  ftould  objeft  to  be  m  the  cuftody  of  the  father, 
*  ^^*>«t  would  not  give  it  to  him.   Whether  the  Court 
^™  ^ «  baftard  child  out  of  the  putative  father's 
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cuftody  is  quite  another  queftion.     When  the  matter 
cornea  before  the  Court  on  a  writ  oi  habeas  cmrpusf  all  tfaefe 
things  can  be  taken  into  confideration  to  regulate  the  ezer- 
cife  of  their  difcretion;  in  thisadion  they  cannot.  HulUmd 
V.  Maliin  and  Amthery  2  Wils.  126.9  ^d  i  BoU^  4th  edit, 
p.  483.  pL  6o^.  WilUs  C.  J.  {aid,  <<  he  would  give  no  opi- 
nion whether  the  father  has  any  power  over  the  childy  who 
ss  nuUtttsJilius.   Gratiuf  fays,  truly  the  mother  is  the  only 
certain  parent  \  and  an  order  of  juftices  to  remove  the 
mother^  always  removes  the  child.''    Rfx  v.  Scper  5  T.  JK* 
378*     A  child,  three  years  old,  was  at  the  mother's 
inftance,  brought  up  by  the  putative  father^  who  had 
obtained  it  by  fraud ;  and  it  was  urged  that  he  had  the 
rig^t  to  the  child.  LordKefiyoft  C.  J.  there  lays,  *<  the  puts^ 
tive  father  has  no  right  to  the  cuftody  of  the  child."    A 
legitimate  father  might  either  by  fraud  or  force  take 
pofleflion  of  his  own  childf  and  would  have  a  right  to 
fay  the  child  was  his,  and  that  he  infifted  on  having  the 
cuftody.    He  {Shepherd)  had  once  attended  as  counfel 
on  behalf  of  a  mother,  on  a  writ  of  haieas  carpus  before 
Lord  Kenyan  C  J.|  to  prevent  a  legitimate  child,  little 
more  than  feven  years  old,  from  being  carried  to, the 
W^  Indies  by  his  father;  but  though  the  father  had 
obtained  the  pofleffion  of  the  child  from  a  fchbol,  both  by 
fraud  and  force,  and  though  Lord  Kenyan  would  have 
preferred  rather  to  have  left  the  child  in  the  cuftody  of 
the  mother,  yet  he  held,  that  as  he  found  it  in  the  po(l 
feffion  of  the  father,  he  muft  there  leave  it.     Rex  v. 
De  ManneviUe^  5  Eajl^  221.     Loid  EIIeniaraugh*s  judg* 
ment  there,  and  the  cafe  of  Sir  W.  Murray,  cited  there 
by  Lawrence  J.,  as  well  as  that  of  Ren  v.  Scper,  and  the 
laft  cafe  cited,  fhew  that  a  legitimate  father,  who  has  a 
right,  to  the  cuftody  of  the  child,  may  get  at  it  by  fraud 
or  force.     The  Courts  cannot  take  away  the  cuftody 
from  the  putative  father,  however  obtained,  if  it  is  hiii 
right  $   and  although   in   certain  cafesj  as  in  Rett  r. 

1 1  Mafely^ 
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ibfeljf  the  Court  will  not  interfere  to  take  it  from  hini) 
tittt  18  becaufe  the  occaGon  to  take  it  from  him  has  not 
aiifai}  for  the  only  grounds  of  interference  are»   to 
pRfent  cruelty  or  brutalityi  or  for  the  general  interefts 
of  hmanity.    In  Rex  t.  De  MannevUUy  where  the  child 
m  legitimate,  the  father  had  taken  pofleffion  both  by 
face  and  fraud,  and  the  Court  faid,  <<  We  cannot  help 
k:  he  having  a  right  to  it,  is  entitled  to  have  it  reftored 
lo  liiiiu*    In  the  other  cafe,  where  a  putative  father 
olxains  the  cuftody  by  force  and  fraud,  the  Court  will 
takit  from  him.  Rex  v.  Hopkins^  7  Eajl^  579*9  the  Court, 
viAoQt  touching  the  queftion  of  guardianfliip,  thought  . 
it  1  proper  cafe  for  the  remedial  writ  of  habeas  corpus^ 
19  leftore  an  illegitimate  child  to  the  quiet 'cuftody  of 
(k  mother,  whence  it  had  been  taken,  firfl  by  fhata- 
pa,  and  afterwards  by  force.    It  cannot  be  that  the 
pttite  father  has  the  right  to  the  cuftody  of  the  child ; 
farifit  were  £6,  in  certain  cafes  it  might  happen,  that 
lb  verieft  vagabond  upon  earth  might  take  a  child  out 
rfdke  cuftody  of  perfons  in  good  circumftanees,  who 
■iBOiirifhing  and  educating  the  child.   The  plea  there* 
fas  is  bad,  diat  after  the  child  had  attainckt  feven  years, 
A|  Defendants  were  willing  to  take  and  maintain  the 
did  at  their  own  cofts,  but  that  the  officers  refufed ; 
fcr  ludefii  the  father  has  a  right  to  demand  the  child,  the 
ta(eers  are  guilty  of  no  breach  of  the  law  in  refufing 
^Miver  it  up.     But  even  if  the  father  has  a  right  to 
!•  cnftbdy  of  the  chUd,  yet  the  replication  anfwers  the 
likt}  for  the  ptea  is,  that  the  officers  of  their  own 
lOf  refufed  to  let  the  Defendants  maintain  the  child  : 
^leplicadon  is,  protefling  that  the  Defendants  did  not 
l|»aiMl  that  the  officers  did  not  refufe ;  that  the  refufal, 
F  aiy,  was  made  by  the  mother,  and  not  by  the  over- 
Ms^  or  any  of  them  %   that  then,  is  an  anfwer  to  the 
eni  fOf  the  plea  muft  amount  to  this,  that  the  De* 
adantf  hate  not  performed  the  condition,  becaufe  the 
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Plaintiff  has  prevented  them :  the  Plaintiff'  repl 
it  was  not  of  the  officers'  own  wrong,  but  w 
compulfion  of  a  legal  authority,  that  they  m: 
the  child^  viz.  under  an  order  of  a  juftice.  Tl 
departure  i  it  is  a  (hewing  of  the  mode  in  w 
Plaintiff  is  damnified.  The  bond,  therefore,  it 
bond.  The  plea  is  no  anfwer  to  the  declar 
{hews  neither  a  performance  nor  a  reafonable  e: 
non-performance^  and  the  replication  does  an! 
plea. 

Clayton  in  reply.  No  anfwer  has  been  givei 
obje^ions  uken  to  the  order  of  the  magiftrate  ^ 
counfel  for  the  Plaintiff  has  hardly  attempted  t« 
the  replication^  which  at  lead  is  bad  for  duplii 
though  the  Defendant  has  not  alleged  dupli* 
fpecial  caufe  of  demurrer,  yet  duplicity  is  mattt 
ftance  in  a  replication^  for  it  leads  to  multipl 
contrariety  of  pleading.  At  all  events,  the  objc 
the  juftices'  order  are  matter  of  fubftance,  not 
If  there  was  no  right  at  all  in  the  putative  fati 
would  be  no  pretence  at  all  for  any  difcretiona 
ference  of  the  Courts.  Perhaps  it  is'  upon  the 
of  adoption,  that  in  queftions  of  habeas  corpus,  t 
proceeds  more  upon  the  ground  of  prudence 
priety  and  expediency,  than  of  ftri£l  law.  Man 
cafes  may  be  got  rid  of  by  thofe  ftrong  authoriti 
attribute  to  the  mother  the  cuftody  of  the  chil 
the  age  of  nurture,  the  firft  feven  years.  The 
Nevfland  v.  Ofman  had  not  been  fhaken.  An 
doubt  confirms  the  cafe ;  for  the  authority  of  1 
would  have  provoked  the  difcuffion,  if  the  do 
tenable.  In  Rite  v.  Soper^  the  expreffions  of  Loi 
m\x^\tttaktn,ficundumfubjeBam  tnatirianu  <<T 
in  that  cafe  had  no  right  to  the  cuftody.**.  The  i 
only  three  years  old ;    and  fraud  (hall  avail 


IN  THE  Firnr-SECOND  Tear  of  GEORGE  IIL. 


509 


That  too  was  between  the  father  and  the  mother:  not  fo 
here.  Rex  v.  Mofiiy  is  rather  in  favor  of  the  Defendant. 
{Mansfield  C.  J.  How  could  the  overfeers  comply  with 
the  requeft  ?  what  power  had  they  to  get  at  the  child  ?] 
That  obje£lion  is  anfwered  becaufe  it  (lands  admitted  on 
the  record,  that  the  overfeers  have  taken  the  child  znd  nou- 
riflied  it;  therefore  they  muft  have  had  the  child  in  their 
power.  {^Mansfield  C.  J.  obferved  that  neither  the  cafe  in 
Saunders  nor  the  other  contained  any  allegation,  that  the 
£ttfaer  was  of  fuffident  ability  to  maintain  him.] 

Cur.  adv.  vuh. 

Mansfield  C.  J.   now  delivered  the  judgment  of 
the  Court.    The  queftion  of  law  which  has  been  raifed, 
certainly  is  not  very  dear,  comparing  the  modem  cafes 
m  die  Court  of  King's  Bench  with  the  cafe  of  Newland 
T.  Ofman.    The  a£lion  is  on  a  bond  to  indemnify  the 
paffifh  againft  the    expences  of    an  illegitimate  child. 
After  reading  the  condition  of  the  bond,  his  Lordfliip 
^aiticalarly  ftated  the  fecond  and  third  pleas,  d  welling 
VBL  tbe  circumftances  that  the  fecond  plea  did  not  allege 
long  it  was  after  the  time  that  the  child  had  attained 
years  of  age,  that  the  Defendants  offered  and  re- 
quired the  parifli  officers  to  let  them  take  and  maintain 
lie  faid  child  at  their  own  cods  and  charges,  and  ob- 
!Vrving  that  the  plea  did  not  name  any  day  or  time  after 
file  child  had  attained  feven  years,  except  the  day  under 
t3ie  videlicet,  which,  he  faid,  was  no   day  at  all :  and 
softer  dating  the    replications,  his  Lordfhip  proceeded. 
Xlie  Defendants  have  demurred,  but  have  not  afEgned 
duplidty   for  caufe,  as    they   might  have    done,   but 
^nthout  fuch  aflignment  they  cannot  avail  themfelves 
this  defe£t ;  for  duplicity  is  a  matter  of  form ;  and 
plea  being  defeftive  alfo,  the  Plaintiff'  is  entitled 
^o  judgment.    With  refpe£):  to  the  great  queftion,  the 
cafes  cited  from  the  Court  of  Hang's  Bench  go  to  (hew 
that  the  f after  hai  no  right  to  the  cuftody  oi  the  child,  and 
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if  thofe  cafes  ftood  alone»  there  would  be  no  doul 

the  queftion ;  and  in  2  H^ils.  126.  Hulland  v.  Mc 

Willes  C.  J.  holds  that  the  putative  father  has  no  : 

to  the  cuftody  of  a  child  who  is  nullius  filiusy  as 

/aw  calls  lum.    On  the  other  hand,  mj  Brother  Ci 

cited  a   cafe    from  Bott^    Nenvland  ▼•   Oftnan.     < 

(idering  who  the  perfons  are  who  are  likely  to  be  fa 

of  children  of  tliis  defcription,  it  is  a  very  ftrong 

pofition  to  lay  down^  that  any  father,  no  matter 

any    ragged    vagabond    whatever^  although  mucli 

competent  to  educate  the  child  than  thofe  who  b 

had  the  cuftody,  (hall  have  a  right  to  call  for  the  ca 

of  the  child)  the  moment  it  attains  the  age  of 

years.     As  to  the  plea,  it  contains  no  allegation  tfaa 

child  was  in  the  pofleflion  of  the  churchwardens 

overfeers;    and  if    the  child  was  in  pofleiEon   i 

mother,  what  right  had  the  churchwardens  to  go  t 

mother,  and  make  her  deliver  up  the  cuftody  o 

child  ?  The  plea  (hould  have  ftated  that  the  officer 

a  power  over  the  child  and  the  mother^  to  makt 

deliver  it  up.    Neither  does  the  plea  (hew  how 

a  time  had  elapfed  between  the  end  of  the  feven  ] 

and  the  requeft,  and  how  much  money  became  d 

that  time.     In  the  cafe  in  Saunders^  Riclmrd  v.  H 

it  appears  the  child  was  not  in  the  cuftody  of  its  m< 

but  immediately  in  the  care  of  the  overfeers,  un 

perfon  to  whom  the  overfeers  put  the  child  to  nui 

appears  by  the  rejoinder  there  \  fo  the  fame  obj< 

did  not  hold  to  that    rejoinder.    The   plea    the 

being  defeftive,  the  Plaintiff  is  entitled  to  judg 

I  fay  nothing  upon  the  grand  point,  whether,  aft 

child  is  out  of  die  age  of  nurture,  any  father  whatf 

be  he  who  he  may,  can  go  to  the  mother  and  claii 

cuftody  of  the  child,  upon  that  point  the  Court  gii 

opinion. 

Judgment  for  the  PI9 
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.  LanOHORK  v.  AjLLNUTT.  June  4. 

THIS  was  an  zQtion  upon  two  Cmilar  policies  of  in-      Under  a  liberty 
furance^  dated  i(Sth  June  1810,  on  cofiFee,  fugar,  to  touch  andftay 
and  dying  wood  on  board  the  (hip  Cmftantia^  ««  at  and  purpoSl^h^o- 
from  London  to  any  port  or  ports^  j^ce  or  places  in  the  every  the  ftaymuft 

JflWr,  backward  and  forwards,  and  untU  the  goods  were  ^%^°*'  ^"^^"^ 
tct  m      r  %      P^*^  conneAed 

ttfelj  warehoufed  at  the  houfe  or  warehoufes  of  the  with  the  fiuthex^ 

confignees,  mcluding  the  rifle  of  tranfliipment  into  boats,  *°*^  ^^  *«  *d- 
cnfts,  lighters,  and  yeflbls,  of  any  denomination,  to  and      whether  the 
fnm  the  yeflel  i  with  leave  to  feek,  join  and  exchange  ptupofe  is  within 
conToys,  carry  and  exchange  fimulated  papers^  clearances,  ^^^^  ^^m 
nd  (hip's  papers,  fail  under  any  flag,  touchy  ftay,  and  for  the  Court, 
tade  at  all  ports,  places,  and  iilands,  for  all  purpofes      ??**  P^  ^^ 
whatfoever,  take  in  and  difcharge  goods  whereever  the  ^f  fw  whether  a 
(hip  might  touch  at,  and  in  cafe  the  commander  of  the  (hip  has  ftaid  an 
wfcl  fliould  find  it  dangerous  to  enter  any  of  the  J^^"tJ^^ 
^e  ports,  or  in  cafe  if  not  allowed  to  difcharge  the  purely  a  queAioD 
cargo,  with  leave  to   return  to  any  ports  or  places,  ^^  the  jury, 
intil  the  cargo  b  fafely  Janded,**  at  the  rate  of   25  agent  t^h^priL 
guneas  per  cent,  to  return  5/.  pen  cent,  for  convoy  from  cipalyin  which  ha 

Gnat  Britain  to  any  ports  in  or  off  Sweden,  and  c/.  "  '^dering  hun 

•    .  «.Af  T     an  account  of  the 

per  cent,    from    any  pdrt   m    or   off   Sweden  to  the  tranfadions  he 

Arf&,  and  10/.  per  cent^^for  arrival,  and  5/.  per  cent,  has  performed  for 

loore,  if  difcharges  her  cargo  in  Sweden,  In  cafe  of  lofs,  q^^iq  -^  ^y^. 

capture,  feizure,  or  detention  by  any  power  whatever,  dence  againft  the 

tepay  fuch  lofs  or  daini^/  whatever  the  fame  might  be,  ^"J^?*^*     .^^^ 

after  notification  of  the  fame  figned  by  the  affured  of  by  an  agent  in 

Aat   policy,  without  waiting  for  condemnation,  re-  "^'"^*^®"" 
A?.  «..t,  .•  *       t      ^^^9  which  form 

ibtiition^  or  any  official  documents ;  and  it  was  thereby  part  of  the  con- 

^^[reed  that  that  veffel  might  touch  at  a  Swedi/b  port  ^^^»  ^^  of  the 

res  gefia,  are  a 
nifibk  in  evidence  againft  the  principaL 

Where  a  total  b&  it  recoyered,  there  cannot  alfo  be  a  return  of  premium  for 

cooToy,  becauie  the  total  lofe  ududci  the  entire  preznigm  added  to  the  invoice  price. 

for 
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for  orders.     The  Plaintiffs   averred  intereft  in  them 
felves^  and  alfo  in  Livings  Dowries^  and  Co.^  and  a  lofj 
by  hoftile  capture  and  Prujfian  capture.      The  caufe 
was  tried  at  Guildhall^  at  the  fittings  after  Michaelmas^ 
term  181 1^  before  Mansfield  C,  J.,    when  it  appearedi 
that  the  veffel   failed  in  the    beginning  of    July  1810 
with     convoy,    with    a    cargo    which   was    exprefled 
in    the    bill    of   lading   to   be    deilined   for  Car^mf 
without  mention  of  any  further  place  :  the  invoices  ex- 
preffed  the  goods  to  be  configned  for  the  account  of 
Livings    DoHvneSy    and    Co.,    and    were    addreffed  to 
Winbergj  Meyer,  and  Co.  for  orders.     It  was  prored 
by  Vandriely  an  agent   of  the   confignors  at  Carffim, 
that  the  Conftantia  reached  Carljham  on  the  23d  of  J«jf 
18101  where  another  veffel,  named  the  Elizahtb,  with  a 
colonial  cargo,  likewife  belonging  to  Living,  DovnuSf 
and  Co.  and  addreffed  to  the  fame  care,  had  alfo  at 
the  fame  time  arrived.     Winberg    and   Meyer  aded 
folely  under   the  dxre&ions  of    Vandriel.    They  were 
ordered  by  him  to  wait  for  inflruftions  from  Scbnikti 
another    agent    of  the  confignors,  who   was  fent  to  ^ 
the  Swth  of  the  Baltic  to  feek  for  a  market  for  die 
cargoes,    and   to    afcertain  what    papers   would   be 
neceffary ;  and  it  could  not  be  determined  whether  to 
fend  her   until  inftruAions  were  received  from  hiiB* 
Winberg    and    Meyer     difpatched     the    Elizabeth  to 
Dantzic  with  all   the  expedition  that    was  confident 
with  the  time  unavoidably  taken  up  in  procuring  <i>^ 
neceflary  fimulated  papers.  The  mafter  of  the  Con/tanti^ 
being  difcontented  that  his  veffel  was  not  difchazged 
upon     reaching    Carl/bam^    where    he    fuppofed  IttI 
voyage  to  end,  refufed  to  proceed:    his   reludancei 
however,  was  overcome  before  Winberg  and  Meyer  had 
procured  the  neceffary  documents  to  enable  the  Csn^ 
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ftwtia  to  fail.  It  being  afcertained  that  confifcation  would 
^  the  certain  confequence  of  entering  Dantzic,  but  there 
I^g  reafon  to  believe  that  St^in  would  afford  a  fafe 
market  for  the  goods,  the  Elizabeth  on  the  4th  of  OBoier 
^t  to  Swinnemundf  the  port  of  Stettin,  where  flie  was 
captnred  on  the  7th.  Winberg  and  Meyer  difpatched  the 
(^Mia  alfo  for  that  port,  Mrithout  any  other  delay 
Aaa  was  requifite  to  obtain  for  her  the  neceflary  firnu- 
'sted  papers  ;  and  flie  failed  for  that  place  on  the  i  itb 
^  (kbkr^  but  upon  her  arrival  on  the  12th  or  13th  of 
OOtier  at  Sfmnnetnundy  (he  was  feized  by  the  Pruffian 
lOvemmtnt,  and  the  cargo  was  confifcated  and  con» 
fenned  as  being  Englj/ky  in  purfuance  of  the  con 
Quintal  fyftem  eftabliflied  by  the  French  government^ 
tod  adopted  in  Pruffia.  The  Defendants  contended 
3tat  as  die  veflel  had  lain  at  Carlfiam  two  months 
Bid  upwards  after  her  arrival  there,  before  proceeds 
>%  to  any  port  of  delivery,  and  as  there  were  no 
XDders  at  that  place,  when  (he  arrived,  for  her  pro«> 
Besding  to  any  further  port,  whether  the  delay  pro* 
Deeded  from  the  laches  of  the  aflured,  or  from  a  ftate  of 
PoEtical  events  which  rendered  it  impracticable  to  find  ar 
■>vbt,  the  infarance  was  at  an  end,  and  %e  Defendant 
^fibrged.  The  policy,  they  urged,  did  not  include  a 
P^nbSon  to  wait  in  any  port  an  indefinite  time,  until 
^politica]  ftate  of  Europe  (hould  be  altered;  if  that 
^^  contended  for,  the  aflured  might  hold  the  under<P 
"^^DfKn  on  the  policy  for  many  years,  inftead  of  months, 
^ef  this  matter  the  Court,  and  ilot  the  jury  were  to 
^  the  judges.  The  Defendants  alfo  contended  that  the 
^y  was  occafioned  by  other  caufes  than  the  time  re<r 
ttired  to  procure  the  papers;  and  to  prove  the  refufal 
tf  the  captain  of  the  veflel  to  proceed  with  the  (hip  and 
aigQ  to  Stettin^  they  ofiered  in  evidence  letters  froni 
Vmierg  and  Meyer y  addreflTed  to  Living,  Downes  and  Co.| 
id  giving  them  accounts  of  the  progrefs  and  ultimate 
Vol.  IV.  N  n  erenc 
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event  of  the  adventure^  and  of  the  efibrts  Winkerg  and 
Meyer  had  from  time  to  time  made  to  expedite  the 
fhips.  The  Plaintiffs  objeded  to  the  admiffibility  of  this 
evidence,  upon  the  ground  that  what  an  agent  (ays  or 
writesi  unlefs  in  the  making  of  a  contra^  for  hb  prin- 
cipali  is  not  evidence  againft  his  principal ;  but  tliat  the 
agents  themfelves  ought  to  have  been  produced  as  wit- 
neffes.  Matufield  C.  J.  thought  the  evidence  inadmiC- 
fible,  but  very  reluAantlyi  on  account  of  the  ezpence 
and  difficulty  of  obtaining  witneiTes  from  abroad^  reje£ked 
it.  He  thought  it  was  to  be  left  to  th^  juryy  and  ac» 
cordingly  fubmitted  to  them,  whether  there  was  any 
fraud  or  negled  in  the  agents  of  the  aflured^  m  per* 
mitting  the  Co^antia  to  fail  on  the  I  ith  fop  &Mm^ 
where  the  Elizabeth  had  been  captured  on  the  7th(  md^ 
whether  the  Plaintiffs  had  remained  an  unreaiianaUe 
time  in  Carljbams  if  they  thought  that  there  was  to  wnol 
of  diligence  and  attention  in  not  fending  the  Can/hntia 
fooner^  the  Plaintiffs  were  entitled  to  recover.  The  jury 
found  a  verdid  for  the  Plaintiffs.  The  Plainti£fs  alia 
claimed  a  return  of  premium  for  convoy  from  Grmt 
Britain  to  Carlfifam,  over  and  above  the  total  lofs»  bat 
the  jury  refufed  to  give  it,  on  the  ground  that  the 
affured  had  a  right  in  cafe  of  a  total  lofs  to  add  die 
whole  amount  of  the  premium  to  his  invoice^  and  (b 
would  recover  it  in  that  fhape,  included  in  the  total  lofs.. 


Lens  Serjt.  in  Hilary  term  1812,  upon  the  authority  of 
Lord  Ellenboroughy  C.  J.,  who  was  ftafed  to  have  fo  ruled 
it  in  a  cafe  of  Ruder  v.  Ailnuit^  tried  at  the  fame 
fittings,  fince  difcuffed  in  the  Court  of  King's  Bendi, 
15  Eiifti  278.  obtained  a  rule  nifi  for  a  new  trial,  or  ta 
ipnter  a  nonHitt,  upon  the  ground  that  die  words  of  the 
policy,  large  as  they  were,  would  not  juftify  a  veflel  m 
going  into  a  port  tod  waiting  there  feveral  nnrnths  for 

infor- 
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^xiformation^  and  alfo  upon  the  queftion  as  to  the  ad« 
viEiiflibilit J  of  (ht  letters  of  the  Plaintiffs'  agents. 

Sbefheri^  and  Beji^  Serjt.  in  this  term  (hewed  caufe 
-agaxnft  the  rule ;  firft,  the  verdi£l  was  well  fupported 
b]r  the  evidence:  it  appeared  that  the  procuring  the 
emulated  papers  was  attended  with  conCderable  dif- 
ficulty,  and  occupied  much  time,  but,  on  the  very  day 
after  that  on  which  they  were  procured,  the  vefTel  failed* 
The  tenns  of  this  policy  did  not  require  that  the  veflel 
fbonld  ele£t  her  port  of  difcharge  until  after  (he  had 
reached  fome  port  in  the  Baltic^  and  the  aflured  having 
liberty  to  wait  in  the  port  for  all  purpofes,  it  was  within 
the  foope  of  their  privilege  to  (lay  there  a  fufficient  time 
to  €oIle£l  informadon,  before  they  made  their  choice  z 
the  C^n/UnHa  was  warranted  in  (laying  there  while  the 
aflitred  firft  fent  the  Elizabeth  to  Dantzjc^  and  until  it 
was  ieen  how  (he  fped.  They  might  have  fent  both, 
and  both  would  have  returned ;  and  it  was  in  favor  of 
the  underwriter,  that  by  not  doing  fo,  he  viras  fpared  the 
ri(k  of  the  ConftantiJs  voyage  to  Danizic  and  back.  It 
was  not  prudent  to  difclofe  all  the  fteps  of  the  negotia* 
tion  by  which  the  fabricators  at  Carljham  were  perfuaded 
to  ifiue  thefe  forged  papers.  There  was  no  evidence 
produced  on  the  other  (ide  to  (hew  that  the  (hip  had 
been  detained  an  unreafonable  time  for  the  purpofes  con- 
templated in  the  policy,  and  the  jury  had  decided  that 
there  had  been  no  fuch  delay.  With  refpe£):  to  the  ad- 
nuiCbility  of  the  letters,  they  urged  that  it  was  in 
evidence  that  Jf^inierg^nd  Meyer  were  agents  employed 
by  VandrUl  only  for  the  limited  purpofe  of  procuring 
the  forged  papers,  they  were  not  general  agents,  and 
tfaesr  authority  mud  be  confined  to  the  fphere  of  their 
^gfncy*  C^ut  upon  tlie  fuppofition  that  they  were  ge- 
neral agents,  the  fame  arguments  and  authorities  were 
prefled  on  both  fides  which  the  fame  counfel  had  urged 
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on  the  fame  point  in  the  preceding  Eafter  term  in  the  ca{ 
of  Kahl  ▼•  Janfen^  peft.  p.  565.)  except  that  here  the  let 
ters  were  not  addrcfled  by  one  agent  to  another,  but  t 
.  the  aflured.] 


Lens^  and  Vaughan^  Serjt.,  in  fupport  of  the  rulei  con 

tended,  firft,  that  VandrieFs  account  was  incrediblei  as 

fo  the  verdi£l  againft  the  weight  of  evidence  \  one  iet  0 

fimulated   papers  could  have   been  prepared   for  di 

Cofiftatttia  as  foon   as   the  other  for  the  Ehzabelh:  tk 

aflureiU  were  in  faA  looking  about  from  port  to  pa 

for  a  market,  not  waiting  for  papers.     Secondlj,  tb 

the  rifk  could  not  laft  infinitely :  there  muft  be  Cw 

length  of  time,  the  lapfe  of  which  would  take  a  iki 

out  of  the  protection  of  this  policy,  and  that  time  h 

elapfed  in  the  prefent  cafe.     In  Rucher  v.  jUlnuU,  Lm 

Ellenbarougb  had  held  that  a  four-weeks  (lay  wit  h 

ficient  to  difcharge  the  policy.     Nothing  would  hi 

hindered  thefe  parties  from  having  limited  this  tdia 

ture  in  duration  to  fix  months,  or  twelve  months)  bit) 

there  was  no  limit  exprefied,  and  as  upon  the  anlimili 

policy  the  rifk  had  lafted  more  than  a  reafonable  OS 

the  circumftances,  without  any  default  of  the  p«A 

had  difcharged  the  contra£i.    The  jury,  therefore,  oi^ 

to  confider  whether  there  had  not  been  fuch  a  floftl 

tion  in  the  events  on  which  the  rifk  of  the  policy  b 

attach,  that,  without  any  fault  of  iny  party,  the  eici 

themfelves  had  put  an  end  to  the  policy;  a  mora c 

tended  field  of  riik  having  occurred,  and  more  fi 

longed,  than  any  parties  could  be  fuppofed  to  hate  b 

in  contemplation ;  and  the  jury  muft  be  fumiflied  w 

fome  found  rule  on  the  fubjed,  and  have  another  0^ 

tunity  given  them  to  apply  it   to    thefe  h&u     1 

even  if  it  were  a  queftion  for  the  jury  whether 

(lay  had  been  reafonable,  the  jury  had  not  exeiciib 

found  difcretion  in  the  application  of  the  rule  to 

pref 
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relent  cafe.  The  veflel  muft  have  at  lead  a  general 
'icw  to  feme  particular  voyage :  it  is  not  the  meaning 
f  the  policy  that  if  the  aflured  thought  fit,  after  his 
▼al  in  Sweden,  to  wait  four,  five,  or  fix  months,  to 
how  political  events  would  turn  out,  in  order  that  a 
might  be  the  fafer  to  I>im,  he  was  at  liberty  to 
fo. 


i8ia. 


LANcaaoRV 
Allnutt. 


AIamsfibld  C.  J.    With  refpe£t  to  the  queftion  which 

been  agitated  in  this  cafe,  as  to  the  receiving  of  thefe 

in  evidence,  it  is  impoflible,  I  think,  to  find  any 

pTincipIe  on  which  they  can  be  received.     I  threw  out 

for  the  confideration  of  the  counfel,  that,  which,  I  thiiflc^ 

puts,  an  end  to  the  cafe ;  that  if  the  circumftances  had 

arifen  at  Exeter  or  London,  there  would  have  been  no 

queftion )  no  one  would  have  thought  of  offering  the 

letters  of  a  perfon  written  at  Exeter  as  receivable  in  evi« 

dence   here  \  and  if  that  is  the  rule  with  refped  to 

tiania^kions  which  take  place  in  England,  how  can  we 

dsfiinr  it  with  relation  to  the  diftance  at  which  the  tranf* 

acdoo  takes  place  ?  There  is  no  known  principle  of  law 

according  to  which  the  circumftance  of  an  agent  refiding 

abroad^  makes  it  pra£ticable  to  give  a  letter  in  evidence^ 

which  could  not  be  received  if  the  agent  lived  in  Eng^ 

tmd*     Ihere  is  a  mode  of  examining  witnefles  abroad 

by  a  commiffion,  though  it  is  tedious  and  expenfive ; 

but  notwithftanding  thofe   inconveniences,   we   cannot 

Aibftttnte  this  for  it.    It  is  unneceflary  to  go  into  all  the 

Cafes  where  letters  of  an  agent  have  been  received  or 

J'ejeSed.  The  Matter  of  the  Rolls,  in  the  cafe  pf  Fairlie  v. 

timfUngs,  lo.  Ves^  123.  has  gone  into  fome  of  them  s  but  it 

tttfices  to  fay  thefe  letters  are  not  a  part  of  the  res  gefla^ 

Oot  letters  written  in  the  courfe  of  the  tranfa^lion,  and 

^Omiing  a  part  of  it ;  but  a  mere  narrative.     We  cannot, 

tticrefore,  receive  thefe  letters  in  evidence.   With  refpeft 

^o  the  cafe  icfelf^  there  are  words  as  wide  as  can  be  in- 
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troduccd  into  a  policy;  and  inftances  have  occurredi 
where,  even  after  a  (hip  has  been  in  her  port  of  dif* 
charge,  it  has  been  neceflary  to  weigh  anchor,  and  feek 
another  port  of  delivery,  on  account  of  the  circumftanccs 
of  Europe :  it  therefore  becomes  neceflary  to  obtain  the 
liberty  of  waiting  to  get  information.  It  ordinarily  hap- 
pens that  a  Plaintiff's  cafe  is  proved  againft  the  under- 
writers by  his  own  agents  \  there  is  nothing  fingidar  in 
this  cafe  in  that  refpe£b,  nor  is  there  any  remedy  for  it. 
VandrieFs  ftory  was  plain,  confiftent,  and  uncontra- 
diAed;  and  the  jury  believed  him.  If  I  had  been  upon 
the  jury  myfelf  I  probably  might  have  given  a  different 
▼erdi£l,^as  thinking  that  the  delay  exceeded  the  bounds  of 
reafonable  time  :  the  jury,  however,  have  othervrife  de- 
cided ;  and  I  know  not  how  we  can  fay  that  their  judg- 
ment ihall  be  reconfidered:  the  rule,  therefore,  for  a 
trial  muft  be  difcharged. 


Heath  J.  I  am  of  the  fame  opinion,  nor  can  I  fiiy 
I  think  the  verdifl  againft  the  weight  of  evidence  in 
this  cafe :  to  be  fure  great  delay  has  intervened,  from 
Ju/y  to  OBober^  and  the  PlsAntiff  muft  give  fome  accoont 
of  the  caufe  of  it ;  he  has  given  fuch  account,  and  the 
jury  have  believed  him.  And  what  papers  were  thefe 
for  which  the  (hip  is  faid  to  have  been  waiting? 
papers  of  ordinary  occurrence,  but  forged  documents 
a  particular  purpofe :  there  might  probably  be  more  dan 
ger,  difficulty,  and  delay  in  procuring  them,  than  in 
curing  the  ordinary  papers  at  a  cuftom-houfe. 


Chambrb  J.  The  length  of  time  certainly  creates  a^ 
degree  of  fufpicion,  and  calls  for  an  explanation }  that^ 
explanation  has  been  given.  Whether  that  exp 
^ould  have  been  fatisfadory  to  any  of  us,  fitting  as  jury- 
men, I  do  nofknow  \  it  has  been  fubmitted  to  a  fpeciai 
jury  of  merchants,  who  are  very  competent  judges^  and 

7  *ey 
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lejr  have  found  on  it,  and  I  caonot  Czj  they  have  done 
long  }  on  the  contrary ,  I  think  they  have  judged  rightly. 
A  to  the  letters,  I  think  it  quite  clear  diat  they  were 
roperly  rejefled;  they  are  not  part  of  the  res  gefla,  but 
esely  an  account  of  them,  and  upon  no  ground  ad- 
IffiUe. 
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GiBBS.  J.  I  am  quite  of  the  fame  opinion:  there  are 
ro  queftions,  firft,  whether  evidence  which  ought  to 
ive  been  received,  was  rejeded;  and  fecondly,  whether 
m  evidence  which  was  received,  fupports  the  verdi£t 
Inch  has  been  given ;  or  rather,  whether  the  verdiA  is 
mtgSLTj  to  the  evidence.  Now  as  to  the  firft  point, 
irre  is  a  clear  diftindion  between  thofe  letters  which 
"e  admiffible  in  evidence,  and  thofe  which  are  not. 
Thien  it  is  proved  that  ji.  is  agent  of  B.,  whatever  Al 
leSy  or  fays,  or  writes  in  the  making  of  a  contradt  as 
;ent  of  B.f  is  admiflible  in  evidence  becaufe  it  is  part  of 
m  contradl  which  he  makes  for  B.,  and  therefore  binds 
L^  but  it  is  not  admifiible  as  his  account  of  what  pafles. 
Tow  wh^t  are  thefe  letters  ?  They  are  not  part  of  the 
xitTa£t  itfelf,  or  of  the  res  ge/lay  but  they  are  the  ac« 
Mint  which  the  agent  renders  to  his  principal  of  what 
e  is  doing;  they  are  not  therefore  adnrflRble.  The 
icond  point  is  as  to  the  cafe  itfelf ;  this  is  very  different 
tMn  the  nature  of  policies  on  voyages,  fuch  as  ufed  for* 
leriy  to  be  infured  i  and  the  underwriters  are  as  well 
cquainted  with  the  nature  and  extent  of  the  rifle  as  the 
Bared.  Now  what  are  the  rifles  ?  <<  to  any  port  or 
orts>  place  or  places  in  the  Baltic**  The  fhlp  is  not 
oand  to  fele£l  her  port  before  (he  commences  her 
noyage,  it  is  <<  backwards  and  forwards,  with  liberty  to 
ouch,  ftay  and  trade  at  all  ports  and  places  for  all  purpofes 
Irhatfoever/'  The  permiflion  « to  ftay  for  any  purpofe 
irhatever,"  muft  indeed  be  for  fome  purpofe  within  the 
IScope  of  the  adventure.    Now  what  were  the  oiufes  of 
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the  ftay  at  Carljbam  ?  were  they  within,  the  fcope  of  ftie 
adventure^  Yes:  thefe  perfons  were  owners  of  the 
Elizabeth  /  they  fend  her  to  Dantzic,  and  keep  the  Con* 
Jlantia  at  Carljbam.  1  cannot  (ay  I  think  they  a£%ed  itnpnir 
dently  in  feeling  their  way.  And  it  was  a  great  advan* 
tage  to  the  underwriters,  that  the  Confiantia  fhould  be 
fared  from  the  rifk  and  wear  of  the  voyage  to  Dantzie. 
Now  was  this  ftay  in  the  mean  time  a  purpofe  within  the 
fcope  of  her  adventure,?  Whether  it  was  or  i  ot^  b  not 
for  the  confideration  of  the  jury,  it  is  a  queftion  Iblely 
for  the  confideration  of  the  Court  \  whether  the  Ihip 
ftaid  an  unreafonable  time  or  not  for  that  purpofe^  was  t 
queftion  for  the  jury  ;  and  I  cannot  (ay  I  think  (he  ftaid 
an  unreafonable  time,  (he  feems  to  have  ftaid  as  Ihort  a 
time  after  the  papers  were  procured,  as  was  poffiUe  % 
but  whether  (he  did  or  not,  was  for  the  jury  to  decide  : 
they  have  decidedj^  and  I  think,  they  have  rightly  decided; 
and  I  think  the  rule  mfi  for  a  new  trial  muft  then* 

fore  be 
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(IN  THE  EXCHEQUER-CHAMBER.) 

Hill  v.  Smith* 
In  Error. 


A  preTcriptioii 
for  toll  in  refpedl 
of  goods  fold  by 
(ample  In  i  niar- 
keti  and  after- 


n^tllS  queftion  arofe  out  of  two  fpecial  juftificationt 

pleaded  to  a  declaration  in  trefpafs  for  taking  wheat 

and  other  grain  of  the  Plaintiff,  and  converting  the  fame 

to  the  Defendant's  ufe.     The  fecond  plea  ftated,  as  to 

toto  Uie'dty  to  bfe  *®  ^^'^^"g  30  P»n^s  of  wheat,  part,  &c;,  that  the  city  of 

delivered^  cannot     Worcejler  is  an  antient  borough  or  city,  and  the  citizens 

be  fuppbrtfed. 

Whether  toll  of  g«odt  fold  in  a  market  call  be  due  from  the  (eller,  qtuertm 

A  claim  of  toll*thorough  vannot  be  fupported  without  ihewiag  a  beneficial  confidcm- 

Ubn  xnoving  to  the  p^nbn  of  whom  it  10  claimedi 

or 
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or  borgeflbs  bare  immexnorially  been  a  body  corporate  181 2* 

bj  difeent  names,  until  the  charter  of  19  Jac.  i.  incor-^ 
pondng  them  bj  the  name  of  the  mayor,  aldermen,  and 
odzeoi  of  Wwcefieti  and  that  the  faid  citizens  or  burgefles^ 
bmttme  immemorial  until  that  charter,  and  the  mayor, 
ddennen,  and  citizens  lince,  have  had  and  held,  and  been, 
ttftd  and  accuftomed,  and  of  right  ought  to  have  and  hold 
Ik  market  in  the  faid  borough  or  city,  in  a  certain  place 
toe  now  called  the  com  market,  on  every  Saturday f 
[except  when  CbriftmaS'day  happens  on  a  Saturday^)  i(3it 
the  bajing  and  felling  of  wheat  and  other  grain  there  ; 
nd  during  all  the  time  aforefaid  have,  at  their  own  cofts 
od  charges,  repsdred  the  highways  and  pavements  of  the 
Giid  com  market  and  other  highways  and  ftreets  in  the 
Ud  borough  or  city,  for  the  more  convenient  bringing  of 
pnn  into  the  faid  borough  or  city  to  he  fold  there  \  and 
bf  teafon  of  the  premifes  have  immemorially  taken  for 
^  own  ufe  a  certain  reafonable  toll,  viz*  one  pint  of 
viieat|  com  meafure,  for  every  three  bufhels  of  wheat, 
Kduming  the  {ame  according  to  the  quantity  fold  apd 
Ufered  as  fuch  in  the  (aid  city  or  borough,  fold  in  the 
U  market  by  (ample,  and  afterwards  brought  into  the 
U  borough  or  city  to  be  delivered  to  the  buyer,  to  be 
F*id  by  the  feller  of  fuch  wheat,  (except  in  certain  cafes 
'p^ed,  which  are  not  material,)  and  in  cafe  of  non- 
Pfment  of  fuch  toll  after  reafonable  requeft,  &c«  the 
^(^'poration  have  Immemorially  taken  a  reafonable  dif- 
^  for  the  fame  &c  The  plea  then  alleged  that  the 
^tiff  on  a  certain  market  day  fold  to  one  T.  Hull  ^l 
«m  as  for  three  bufliels  of  wheat  in  each  bag,  by 
IB^  to  be  delivered  in  the  faid  city,  which  faid  wheat, 
f.  which  the  faid  30  pints  were  parcel,  &c.  was  after* 
vds  brought  to  be  delivered  to  T.  Hull  in  the  faid 
111  market,  in  the  (aid  city,  &c*  (negativing  its  coming 
thin  any  of  the  excepted  cafes).  That  the  Defendant, 
fenrant  of  the  corporation,  requefted  the  Plaintiff, 
m  and  there  having  the  pofleflion  of  the  faid  wheat, 

to 


€ 


S22  CASES  IN  TRINITY  TERM 

1 8 1 2.  to  pay  toll  for  the  fame,  being  in  the  faid  market  placej 

and  within  the  faid  city,  and,  upon  his  refu£d,  took  the 

faid  30  pints  for  and  in  name  of  a  diftrefs  for  the  faid 

toll.     The  third  plea  differed  from  the  firft  only  in 

introducing  another  cafe  of  exception,  and  in  ftadng 

that  in  cafe  of  non-payment  of  fuch  toll  the  corporation 

had  immemorially  taken  the  fame  out  of  the  wheat  €0 

fold  by  fiimple  in  the  faid  market,    and    afterwards 

brought  into  the  faid  borough  or  city  to  be  delivered  to 

the  buyer.    The  PlaintiflF  replied  to  each  of  thefe  pleai 

de  iftjurijf  and  traverfed  the  prefcription.     Upon  the 

trial  of  the  caufe  at  the  Worcefter  fummer  afiizes  iSoSi 

before  Le  Blanc  J.,  the  jury  found  a  Terdid  for  tie 

Defendants  upon  the  fecond  and  third  pleas,  and  the 

Court  below,  after  difcharging  a  rule  mji  fat  a  new  trial) 

(reported  10  Eqfl,  476.}f  gave  judgment  for  the  Defend* 

ant :  the  Plainti£F  brought  error  in  this  court. 

C.  F.  Wtlliam  in  Trinity  term  181 1,  argued-on  bdolf 
of  the  Plaintiff!      The  corporation  claim  a  right  of  > 
mixed  nature,  partly  as  a  prefcription  for  toll  of  coTB 
fold  in  the  market,  and  partly  as  toll-thorough  in  refpefi 
of  their  repairing  the  ftreets.   The  laft  claim  is  untenaU^ 
for  want  of  confideration.    They  do  not  claim  in  refpeft 
of  any  right  of  foil.     As  to  the  firft  part  of  their  tid^f    ] 
toll  is  not  incident  to  a  market :   the  origin  of  tolls  tP^    ^ 
markets  is  ftated  by  Mansfield  C.  J.  in  the  cafe  of  ^ 
Bailiffs  of  Tnvhjbury  v.  Brichnelly  2  Taunt,  x  20.  A  toll  <l^ 
fale  by  fample  is  not  due  of  common  right ;    and  fuch  ^ 
fale  is  fubverfive  of  the  market  laws  of  the  kingdbOP'^ 
The  reafons  ftated  by  Lord  Ellrnborougb,  in  the  cafe  o^ 
the  Bailiffs  of  Ttvsikjbury  v.  Dijlon^  6  Eaft  46 1.,  areappU-^ 
cable  here:  the  benefits  arifing  from  the  correAion  of  thr 
meafures  by  the  officers  of  the  market  at  the  time  and 
phce  of  fale,  and  the  view  of  the  entire  bulkp  cure  loft  in 
the  oafe  of  a  fale  by  fample :  fo  is  the  redufticm  of  the 

price. 
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pricej  which  takes  place  from  fear  that  the  vendor  fliould  18 12. 

be  obliged  to  carry  the  goods  back  again  unfold.  So  the 
benefit  is  loft  of  a  faie  in  market  overt,  that  the  property^ 
eren  if  felonioufly  taken,  is  changed  by  a  fale  therein.  Sauth. 

Lord  Cohf  6  Rip.  83.  and  2  Irifi.  713.  fpeaks  highly  of 
this  benefit.     There   are   certam  market   laws  for  the 
benefit  of  the  fubje£t|  and  the  king  cannot  grant  a  toll 
which  interferes  with  them.    The  benefit  of  a  court  of 
fkpoudri  is  great,  or  at  leaft  formerly  was,  and  every 
grant  muft  be  expounded,  with  relation  to  the  benefits 
and  laws  which  were  fubfifting  when  fuch  grant  was 
made.     It   is   faid  by  Po^el  J.  in  Kerby  v.  Whichelovfy 
iLutw*  1498.  the  king  cannot  grant  a  toll  for  things 
not  brought  into  the  market  to  be  fold :  the  meaning   ^f 
which  muft  be,  things  not  brought  in  bulk.  This  is  the 
only  ancient  decifion  of  any  Judge  on  the  fubje£l.    Lord 
ilienhrough  follows  PowePs  diffum.     All  the  old  books 
which  fpeak  of  the  toll  of  corn,  fpeak  of  the  toll  of  goods 
hrooght  into  the  market,  Co.  Dig.  Market ^  F.  i.    If  toll 
kgrat\ted,  of  common  right  it  is  only  upon  a  fale  of  live 
cattle,  not  of  victuals,  wares,  &c.     But  by  cuftum  it 
may  be  due  for  all  goods  brought  to  the  market.    So, 
^  the  king  cannot  grant  a  toll  for  goods  not  brought 
to  the  market,  2  Inft.  220.  Toll  to  the  fair  or  market,  is 
^ttabnable  fum  of  money  due  to  the  owner  of  the  fair 
<Vnurket>  upon  fale  of  things  tollable  within  the  fair  or 
ii^ket,  or  for  ftallage,  picage,  or  the  like.     And  this 
^  at  th^  firft  invented,  that  the  contrafis  might  have 
pod  teftimony,  and  be  made  openly,  for  of  old  time 
piry  or  fecret  contrafis  were  forbidden,  and  this  purpofe 
^'tefUmony  is  not  anfwered  by  a  fale  by^ample.  2  Lutnu. 
133^*  **  by  law  no  toll  is  due  except  of  goods  fold,  unlefs 
it  be  by  fpecial  cuftom.''     By  fpecial  cuftom  therefore 
it  maybe  due:  from  this  the  inference  is,  that  the  goods 
/poken  of  are  brought  into  the  market,  becaufe  otherwife 
ib^  toll  cannot  be  levied*    If  xoo  facks  are  brought  into 

a  market. 
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i8il.  a  market^  and  expofed,  but  not  fold,  if  toll  inaj  be  de^ 

manded  of  it,  that  is  a  grievous  injury  to  the  fubjeA.  Ic 
is  faid  in  Co.  Dig.  Market  £•  cidng,  Mo.  62$.  the  king 
cannot  grant  that  a  (hop  (hall  be  market  overt  15  C0. 84. 
Noia,  reader,  the  reafon  of  this  cafe  (of  market  overt) 
extends  to  all  markets  overt  in  England,  There  are 
therefore  privileges  relating  to  a  market,  which  die  king 
cannot  grant  in  derogation  of  the  right  of  the  fubjeAs  to 
market  overt.  4  T.  R.  107.  Mofelj  v.  Pierfin.  Lofd 
Kenyan  C.  J.  fays,  there  may  be  a  fale  by  fample  in  firaud 
of  a  market,  but  not  qtdh  fale  in  a  market  i  for  the  ex* 
predion,  a  fale  in  a  market,  imports  that  the  goods  fold 
are  brought  into  the  market  and  ready  to  be  delivered  to 
the  purchafer.  It  muft  therefore  be  contended,  that  the 
bringing  of  a  fample,  a  handful  of  com,  into  a  market,  is 
the  bringing  into  the  market  of  the  com  fold,  within  Lord 
Kenjotfs  diBum.  If  fo,  and  if  it  be  a  cafe  in  which  toll 
is  due  of  all  corn  brought  into  the  market,  although  un- 
fold, it  would  be  produAive  of  extreme  hardihip:  far  if 
a  feller  produces  a  fample  of  100  loads  of  wheat  which 
he  has  at  home,  he  would  thereby  make  toll  to  be  due  of 
the  whole  quantity,  though  unfold.  There  is  no  prece* 
dent  in  any  books  of  toll  on  a  fale  by  fample.  In  no 
book  is  there  a  (ingle  cafe  which  can  apply  to  warrant 
a  toll  on  goods  not  brought  into  the  market.  It  alfo 
appears  that  the  toll  claimed  is  not  merely  a  market-toll : 
from  the  circumftance  that  the  prefcription  requires 
that  the  com  muft  afterwards  be  brought  into  the  d^ 
to  be  delivered,  it  may  be  inferred  that  the  Defendants 
have  no  confidence  in  their  claim  of  toll  for  com  fold  by 
(ample  in  the  market :  it  is  therefore  mixed  up  with  the 
circumftance  in  the  nature  of  toll-thorough,  of  its  being 
afterwards  brought  into  the  city.  Lord  Camdin*s  judg- 
ment is  very  applicable  to  this  confu(ion,  where  he  re* 
marks  on  the  plea,  in  2  Wils.  296.  Truman  v.  Walg^ 
ham^    No  con(ideration  is  (hewn  in  this  cafe  to  juftify 

the 
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e  claim  of  toll-thorough.    It  is  not  here  ftated  that  the  1812. 

nm  18  brought  into  the  city  over  any  part  of  the  ways  ~^ 

Uch  the  corporation  repairs :   and  this  alfo  brings  it  ^. 

ithin  the  principle  of  Truman  v.  JTalgbam,  where  the  Sioth. 

refcription  was^  that  the  Defendant  amended  dirers  and 

lany  ftreets  in  Gain/hrougb,  and  it  was  not  alleged  that 

>e  Plaintiff  went  over  any  of  them.     Lord  Ellenboroughy 

D  the  motion  for  a  new  trials  noticed  this  defeA^  but 

ud|  as  it  was  on  the  record  it  muft  be  taken  advantage 

fin  another  fhape.    Another  material  argument  is  this  9 

f  common  law  the  toll  is  demandable  only  of  the  buyer, 

ad  not  of  the  feller,  2  Inft.  221.  2  Luhv*  1336.  Major 

^  Nertbamfftoft  v.  Ward^  I  Wils,  107.     In  this  plea  is 

0  allegation  of  any  demand  havfaig  been  made  of  the 

«yer  or   any   refufal  by  him,    "  the  faid  T.  Hilir 

be  feller,  not  the  buyer,  <<  then  having  the  cuftody  and 

ofleffion  of  the  faid  wheat."    If  the  com  were  to  turn 

It  immarketableip  or  varying  from  the  fample,  the  cor- 

Kna&rn  would,  therefore,   according  to  this  pradice, 

Bve  their  toll  before  the  buyer  had  had  the  infpec- 

Ko,  or  had  received  the  bulk.    In  this  cafe,  therefore, 

he  Defendant  below  is  at  all  events  premature  in  making 

^  diftrefs,  becaufe  he  does  not  wsdt  till  the  com  is  got 

nto  the  hands  of  the  buyer :  he  diftrains  for  the  toll 

Uoie  it  is  really  due  :  for  if  the  com  is  never  fold  at 

^  the  toll  never  can  accrue  due  from  the  buyer :  yet  it 

h  churned  from  the  feller.  The  diffum  of  Powel  J.  in  Kirty 

^*  WbUbdofu  is  cited  by  Comjn  without  any  diftmft. 

See  alfo  Lib.  Affis*  anno.  22.  pL  58.  as  to  toll-thorough. 

fuller  endeavoured  to  fupport  the  prefcription  ftated 
Q  thefe  two  pleas.  The  corporation  do  fet  out  the 
ttnfideration  for  their  toll,  viz.  that  they  are  bound  to 
nepair  the  faid  corn  market  and  other  highways  and 
beets  in  the  faid  borough  or  city,  for  the  more  conve- 
lient  brining  of  grain  into  the  faid  borough  or  city  to 

be 
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181  ft*  be  fold  there.    The  Defendant  alleges  that  the  faid  corn 

out  of  which  he  took  the  toll,  was  brought  to  be  deUvered 


v. 


to  the  buyer  in  the  faid  place  called  the  com  market ;  (b 
Smixu.  that  it  appears  that  it  was  in  the  corn  market  at  the  time 

when  this  diftrefs  was  taken :  this  is  material  as  to  the 
point  of  confideration  to  fupport  the  toll.  It  has  been 
argued  to  be  radical  defedl,  that  it  is  ftated  as  a 
toll  for  corn  fold  by  fample  in  the  market.  But  this 
(lands  on  the  record  as  the  acknowledged  immemorial 
ufage ;  therefore  the  grant  muft  be  fuppofed  originally 
to  have  contained  words  either  exprefs,  or  large  enough 
by  inference,  to  cover  corn  fold  by  fample.  If  the 
grant  be,  as  it  was  confidered  in  another  place,  a  grant  ^^t 
of  toll  for  corn  fold  quovh  modo  in  the  market»  it  will  K II 
include  fale  by  fample.  Inafmuch  as  thefe  markets  are 
all  for  the  benefit  of  the  fubjeds,  and  import  a  benefit  to 
them,  it  is  nothing  unreafonable  that  the  king  (hould 
have  granted  the  toll  on  all  fales  of  com,  to  be  con*  «— ^- 
du£led  in  any  mode  foever  that  fhould  in  future  days  ^  *$ 
arife  and  become  convenient.  Lord  Coket  2  In/t.  220.  '^  ^d« 
fays,  toll  was  originally  in  confideration  of  the  witneflT- 
ing  of  the  contrad.  This  benefit  is  not  taken  away  from 
a  fale  by  fample.  Confideration  is  necefTary  for  toll-  .  J* 
thorough)  for  the  right  of  the  fubjeft  to  pafs  over  the  ^>-de 
king's  highway  is  antecedent  to  the  right  of  taking  toll  i  ^  -^  3 
therefore  the  king  cannot  grant  toll  in  derogation  of  that  ^^^^ 
right,  without  a  quid  pro  quo,  a  confideration,  fome  pro- 
portionable benefit  to  the  fubjed):.  It  never  was  doubted 
that  where  no  market  had  been  before  fubfifting,  the 
king  might  give  the  lord  any  toll  he  liked,  in  confidera* 
tion  of  the  benefit  to  the  fubje£l  refulting  from  fuch  -^^-h 
market.  Cro.  EL  558.  Heddy  v.  Wheelhoufe.  Smith  v,*  V"^' 
Siepierd,  Mo.  S74'  The  Defendant  prefcribed  for  toll  **^ 
on  fheep  pafTing  through  the  town,  and  the  Court  faid 
the  inheritance  of  the  fubj.e£l  to  pafs  over  the  highway 
was  antecedent  to  all  prefaiptions,  2  Lev,  96.  Prideaux 

y*  Warm, 
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r.  Wame^   S.C.  i  Mod.  104.    The  Plaintiff  prcfcribcd  181 2. 

ibr  toll  of  eveiy  (hip  that  came  within  Slipper  Pointy  in 
refped  of  his  maintaining  a  wharf  within  his  manor^ 
and  keeping    a  buOiel,   and  claimed  toll  of  a  reffel 
which  came  within  Slipper  Peint,  but  never  ufed  his  quay^ 
Dor  came  within  his  manor ;  and  it  was  held  bad^.  for 
if  the  lord  was  at  liberty  to  do  what  he  claimed,  it  would 
be  againft  common  right  j  but  if  he  had  (hewn  the  ufe 
of  the  lord's  wharf,  quay,  or  land,   the  prefcription 
-would  have  been  good.     How  far  toll  (hall  be  taken  of 
fjoods  not  brought  into  the  market,  muft^  therefore,  de* 
pend  on  the  circumftanc^  whether  the  market  .be  bene-^ 
£pal  to  the  parties  or  not.    It  might  equally   feem 
-very  unreafonable  if  the  king  granted  toll  of  all  goods 
ibid  within  the  market,  for  there  might  be  a  fale  be- 
tween individuals  not  occaiioned  by  reafon  of  the  market^ 
Imt  there  is  the  advantage  of  the  teftimony  of  the  oi&cers 

4d  the  market,   and  other  confiderations  and  benefits 
jnsy  be  had,  though  the  goods  be  not  brought  into  the 
snsrket,  3  Lev,  37.,  Mayor  of  London  v.  Hunt.     Mayor 
^TarvMuth  v.  Eaion^  3  Burr.  1402.     So,  The  Corpora^ 
Jfai  of  Exeter  v.  Trinlet^  referred   to  in  3  Burr.  1405., 
Sbcrty  to  bring  goods  into  a  port  is  itfelf  a  confideration 
dm  a  toll.     And  Lord  Mansfield^  in  The  Mayor  ofTar^ 
-moutb  y.  Eaton,  faid,  the  owner{hip  of  the  foil  is  out  of 
the  cafe.    This,  then,  (hews,  that  the  confideration  of 
letting  ttp  the  market,  keeping  officers,  &c.  is  fufficienty 
dtlput  the  o  wner(hip  of  the  foil.     Lord  Coke  fays,  <^  the 
ritoefling  the  fale  is  the  confideration  of  the  toll:  fo 
ansLj  (tallage,  picage,  or  the  like  be."     Sargent  y.  Reed, 

-^itr.  1228.    Prefcription  to  take  three  bulhels  out  of 

<very  (hip's  cargo  of  barley,  and  held  good,  becaufe 

^Aete  the  lord  of  the  quay  was  the  lord  of  the  manor, 

^ttid  entitled  as  grantee  of  the  foil,  for  depofiting  goods 

^>n  his  foil,  and  there  he  does  not  (late  any  other  con- 

^Ederation*    But  where  the  Gk^alant  has  n^t  the  foil,  he 

mud 
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i8l2.  muft  ftate  a  particular  confideration.    The  king  may 

"^^  grant  a  market  to  be  held  in  a  highway  (fubjeA  to  the 

V.  queftion,  whether  he  impedes  the  paflage  of  the  king's 

Surra*  fubjefts,  which  perhaps  he  cannot  do,)  if  it  does  not 
hurt  any  individual.  IHeaii  J.  The  foil  of  the  high- 
way may  poffibly  belong  to  the  mayor.]  It  does  not 
appear  on  ithefe  pleas  whether  it  does  or  not.  Although 
fome  part  of  the  conveniences  which  a  market  formerly 
afforded,  may  not  now  be  enjoyed  under  the  fyftem  of 
fale  by  fample,  the  parties  have  many  remaining,  and 
others  equivalent.  The  feller  has  the  ufe  of  the  place 
'  granted  by  the  king  to  the  grantee  for  the  purpofe  of  a  .s^a 

market,  the  advantage  of  teftimonyj  the  convenience  of  *^fc«f 
meeting   all  his  cuftomers  together,  inftead  of  going 
round  from  houfe  to  houfe :  it  is  fufficient,  if  any 
fit  remains  to  the  ufer  of  the  market,  which  there 
tainly  is,  and  a  fmall  bene6t  will  ftipport  this  grant 
As  to  the  diBum  in  Lutnv.  its  authority  may  be  admitted— >  ^fl9i 
becaufe  it  is  fimply  faid,  and  without  reference  to  anj^^^y 
mode  of  bringing  the  goods  into  the  market, 
this  com  fold  in  fample  may  be  faid  in  one  fenfe  to 
brought  into  market.     As  to  the  other  tUBum  that  tolLV^U 
may  be  due,  of  goods  not  fold,  it  certainly  is  fo,  as  ixcmmixi 
the  cafe  of  Litchfield  market,  where  a  penny  is  due  t^^^*   to 
the  perfon  who  fweeps  the  market  for  all  com  broughr^f  2^ 
in  to  be  fold,  and  carried  out  unfold.     As  to  Mofilyf^^^     ^^* 
Pierforif  the  words  of  two  of  the  Judges  are  to  be  mucHt^-*^ 
attended  to.     Until  very  lately  it  was  neceflarily  under-"in^-^ 
ftood  that  all  goods  fold  in  a  market,  were  brought  int^^ 
the  market  to  be  fold.    AJburfl  J.  fays,  this  clsum,  beb^^^-^l 
a  vtxiXXsx  firiSli  juris y  it  (hould  be  laid  in  the  declaratioirx^:^^^' 
with  great  preciiion ;  becaufe  it  is  to  remain  on  record 
as  evidence  of  the  right  to  future  ages ;  and  if  the 
tiflF  were  to  recover  on  this   declaration,   I  think  diis^^*^ 
record  would  be  evidence  of  a  claim  of  toll  on  contrails 
of  fale  of  goods  in  the  market  by  fample.    He  could 

15  not 


t< 


fO- 


/ 


/ 


n  THE  FmYHKcoHD  Tjur  ov  GEORGE  IIL  519 

It  ^  hare  argued  thus  if  be  had  not  confidered  it  as  18 1  a* 

ear  that  if  fuch  a  claim  were  in  h6t  proved,  it  would 

•  good  in  law.    {^MansJUld  C.  J. .  No  :  the  record  is 

idence  of  the  law  to  future  ages,  as  well  as  of  the 

ftf  and  therefore  it  does  not  (hew  that  Ajkhurfi^% 

ought  that  before  fuch  law  was  eftabliihed  by  fuch 

idencei  fuch  a  prefcription  would  be  good.  It  leaves 
e  cafie  much  where  it  found  it,  and  only  (hews  that 

I  thought  that  a  claim  of  toll  on  fale  by  fample  would 
included  in  a  general  claim  of  toll  for  all  com  fold 
the  market.]    In  fuch  a  fale  the  party  has  conre^^ 

eoses  fufficient  to  fupport  fuch  a  gitant,  and  the  grant 
s  thereby  been  explained  to  be  that  on  which  the  De- 
idant  ftands.  But,  fccondly,  No  confideration  at  all 
isig  neceflary  to  be  ihewn,  even  if  an  imperfed  con- 
ieration  be  (hewni  it  will  not  vitiate.  If,  tlierefore^ 
be  (aid  that  as  the  Defendant  has  alleged  a  confident- 
Oy  he  ought  to  allege  one  that  is  fufficient;  it  is 
lerwife  held  in  Cdton  y.  Smithy  Cawp.4'j.i  there  a 
afideration  was  laid,  and  it  vms  infifted,  that  as  it  was 
df  it  ought  to  be  a  fufficient  confideradon^  whereas 
did  not  extend  to  all  who  paid.  But  the  Court  held 
It  although  they  there  alleged  a  confideration  for  the 

II  they  claimed,  which  would  not  fupport  them  in  point 
law,  becaufe  laid  larger  than  they  could  maintain, 

t  that  as  no  confideration  was  neceflary  to  be  dated,  it 
1  not  vitiate.  And  this  is  the  diftin£iion  between  that 
le  and  Truman  v.  Wolgham,  which  was  a  cafe  of  toll- 
3VOUgb,  where  it  was  necefiary  to  Qiew  a  confideration^ 
d  Co  are  the  cafes  explained :  •  for  the  king  has  a  right 
grant  a  market  and  toll  to  any  fubje£t,  fo  as  he  do  not 
logate  from  the  rights  of  other  fubjefts,  and  the  cuf- 
mers  have  fufficient  confideration  from  the  market ; 
erefore  what  is  faid  of  th0^  confideration  for  tbll- 
9foagh  does  not  hurt.  And  it  neceflTarily  appears  that 
ey  who.  ufe  the  market  have  the  confideration,  which  is 
Vol.  IV.  O  o  the 
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is  12.         tlie  tefmiring  th6  corn  market ;  and  all  who  fell  in  It  hvft 
bektefit  by  the  com  market.     And  if  there  had  been  an 
original  free  com  market,  and  the  king  had  made  a  fub- 
fequent  grant  of  the  market  widi  toll,  to  the  corpora 
tton,  they  repairing  the  market,  on  a  procefs  to  repeal 
that  grant,  the  qyeftion  would  be,  whether  the  king 
conferred  a  fubftantial  benefit  on  die  fubjeA  in  impofing 
fte  toll }  or  whether  it  were  a  mere  pretence  for  taxing 
the  fubje£i;  and  if  it  were  a  fubftantial  benefit,  the 
grant  of  toll  would  be  good,  in  confideration  of  th< 
benefit,  though  formerly  the  fubjeQs  had  the  marketf^-^i 
without  that  benefit,  gratuitoufly.     It  is  not  wonderful  ^^  ml 
that  no  old  cafes  are  found  in  the  books  tefpe&ing  itis'^t, 
&>r  die  pra£^ice  of  (elling  by  fample  did  not»  until 
Igte,  ezift  \  but  it  does  not  therefore  foQow,  Aat  if 
grantor,  forefeeing  that  the  mode  of  felKng  would 
ft  a  future  time,  (hould  either  hare  given  expre£dy 
toll  on  corn  fold  by  fample  in  the  market,  or  on 
fold  quovis  modos  it  ihould  not  be  good.      The  lotd 
the  market  has  not  the  lefs  a  right  of  dilbrefs  on  all  th^ 
com,  foppofing  that  the  com  fold  did  not  agree 
fjbe  fample,  and  was  not  in  fa£l  delivered,  the 
ant  is  neverthelefs  entitled  to  keep  the  toll,  for  the 
dor  has  had  the  benefit  of  the  market^  and  muft  ra^f^^ 
take  advantage  of  his  own  fraud. 


C.  F.  JVi/Iiam/f  in  reply.    The  Defendant  cannot 

hisprefcription :  and  he  dates  two  ingredients  in  it:  i:^ 

that  the  com  fhall  be  fold  by  fample  in  the  maiket^^  ^ 
adly,  that  it  ftiall  be  afterwards  brought  into  the 
to  be  delivered }  but  the  fecond  ingredient  is 
here.    The  fubfequent  delivery  in  die  market-plice 
nothing  to  do  with  the  prefcription ;  the  plea  does  m 
9ver  that  the  wheat  was  ever  delivered  in  the  borongl 
but  only  that  it  w^s  brought  to  be  fo,  noa  conft^  wliethi 
any  part  of  the  market-place  is  or  is  not  wttbin 
bigbways  i  ^d  therefore  the  cafe  ftill  contimies.  widiir 
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tliat  of  TramanY.  Wolgham  ;  and  the  Defendant  nmft  18 12. 

ihew,  which  he  has  not  donci  that  the  corn  was  brought 
^▼er  the  roads  which  the  corporation  mended ;  all  the 
cafes  cited  will  appear  on  examination  to  be  of  toll 
traTerfe  ^  but  this  is  of  toll-thorough,  not  trarerfe.  It 
is  not  true  that  the  king  may,  on  eftabli(hing  a  new 
fliarkety  grant  any  toll,  of  whatfocver  amount :  it  mud  be 
veafonable.  .  This  claim  being  mixed  of  toll  for  a  market 
^md  toll-thorough,  the  plea  is  not  fupportable  in  law. 

Cur.  aJv*  vultm 

Mansfield  C.  J.  on  this  day  delivered  judgment: 
This  cafe  has  remained  fo  long)  not  fo  much  fronr 
dmy  great  difficulty  that  attends  it,  as  from  the 
Cngularity  of  the  cafe.  The  venue  is  laid  at  DroiU 
nvichy  not  at  Worcejler.  The  Defendant  pleads  a  right 
imder  the  corporation  of  the  city  of  Worcefier^  to  take 
l3ie  com  as  a  toll  upon  what  is  called,  in  the  pleadings, 
a  fale  by  fample.  The  fole  queftion  is,  whether  die 
prefcription  is  fuch  an  one  as  can  be  fuftained  in  law. 
Kf  claimed  as  toil-thorough,  it  cannot  be  fupported,  for 
it  is  not  alleged  that  the  com  pafled  over  any  ftreet 
^vhich  was  repaired  by  the  corporation.  Therefore^ 
rS^ere  is  no  pretence  for  calling  it  toll-thorough.  The 
plea  muft  therefore  reft  upon  the  right  to  take  toll  of 
^om  fold  by  fample.  In  ftating  that  right,  the  De* 
(f^dant  alleges  that  the  corporation  repaired  the  ftreets 
BoT  the  more  convenient  bringing  the  com  into  th6 
^ity  to  be  fold  there.  It  is  contended,  that  this  claim 
=*nnot  be  fupported.  This  is  the  firft  time  fuch  a  toll 
■'^s  ever  thought  of.  I  was  furprized  that  any  evidence 
''^^Id  be  found  to  fatisfy  a  jury  that  fuch  a  right  exiftod. 
^  5«  well  known  that  fales  by  fample  are  of  modem 
*^*t>dttAion,  and  it  was  fo  admitted  by  the  De^ 
^s  counfel,  as  an  excufe  for  not  finding  any 
in  fnpport  of  fuch  a.,  right.    We  underftaod  at 
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1 8 1 2.  this  day^  what  a '  fale  by  fample  is,  but  there  is  ao  ex- 

planation of  ic  in  any  law  book.    The  fale  by  &mple 
has  no  conneftion  with  the  market  ^  the  corn  fo  fold 
is  never  brought  into  the  market ;  and  if  toll  might  be 
demanded  for  corn  fo  fold,  I  cannot  fee  why  it  might 
not  be  demanded  for  any  falc  whatever  contradled  for 
in  a  market  j  for  the  fample  is  only  ufed  to  (hew  the 
quality  of  the   thing  fold.     When  one  confiders   the 
fale  by  fample,   as  it  is  called,  it  is  an  abufe  of  the 
word  fale.    It  is  no  fale  at  all.     It  is  a  contra£t  to  fell 
a  quantity  of  goods  anfwering  to  the  fample^  but  not 
mny  fpecific  goods :  it  is  to  fell  50'bu{hels  of  com 
fuch  a  quality,  but  no  fpecific  50  bufhels.     The  com  11 
not  fold  in  the  market ;  and  the  toll  to  be  paid  for 
fale  in  a  market^  is  for  com  brought  into  the  marketj 
and  there  fold.    Lord  Coie^  in  his  comment  on 
ftatute  of  Wejhmnjler  the  jft,  2  Injl.  220.  and   on  tli^»»^ 
flat.  31  £//z.,  ihid.  713.  fays,  that  the  common  law  di^^-d 
hold  it  for  a  point  of  great  policy  and  behoveful  for  tfa^   ^e 
commonwealth,  that   fairs   and    markets   overt  (boul<^^<Jd 
be  replenifhed,   and  well  furnifted  with   all    manne 
of  commodities  vendible  in  fairs  and  markets,  for  th« 
neceflary  fuftentation  and  ufe  of  the  people ;  that 
were  invented  that  contrafls  might  have  good  teftimony^^  ^J) 
and  be  made  openly,  and  that  the  feller  might 
what  to  afk,  and  the  buyer  what  to  give  \  and  ne  qu( 
many  paflages,  (and  amongft  others  one  from  the 
C.  I.  /.  3.,  which  I  could  not  find,)  which  ihewa 
the  goods  (Iiould  be  brought  into  the  market,  and 
the  goods  (hould  be  fold  there  publicly.    This  fale  b^^'  '^f 
fample  is  dire^ly  contrary  to  the  origin  and  purpofet  o^^     ^ 
markets  \   ^nd   it  would  be  a  (Irange  ihing^   that 
ihould  be  taken  by  the  owners  of  the  market  on 
very  tranfa&ion,  which  is  contrary  to  the  intention  ad^  ^ 
the  market.    Lord  Coke  defines  toll  to  be  a  com] 
to  the  owner  of  the  fair  or  market,  upon  the  fale  of  thing' 
tollable  within  the  fair  or  market.     In  Mofety  y,  PUrfot 
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Ae  Court  faid,  that  the  very  words  "  fold  in  a  market^       ,  '^'^  > 
implied  that  the  thing  mud  be  in  the  market.     If  fo^  hill 

what  fort  of  grant  from  the  crown  can  we  imagine  to  v- 

fupport  this  prefcription  ?  No  particular  cafe  has  been 
dted|  in  which   there  has  been  zn  cza£t  deciiion  that 
toll  (hall  not   be  taken  for  goods  not  brought  into  a 
market :  but  in  Lutw.  1 502.1  Powel  J.  faid  that  the  king 
could  not  grant  a  toll  of  things  not  brought  into  the 
market^  and  Lord  Chief  Baron  Comyn  in  title,  Marhit^ 
adopts  the  do£lrine  of  Privel.     All  the  dodtrine  of 
fides  in  market  overt  militates  againft  any  idea  of  a  fale 
Vjr  fample ;  for  a  fale  in  market  overt  requires  that  the 
commodity  fliould  be  openly  fold  and  delivered  in  the 
snarket,  and  Lord  Coh  fo  fays  in  his  5  Rep.  82.»  and  that 
crerypart  bothof  the  treatyand  completing  of  the  fale  muft 
be  in  the  market  overt.    It  was  properly  argued  by  the 
ccmnfol  for  the  Plaintiff,  that  all  the  do£lrine  of  the  Court 
of  piepoudre  was  contrary  to  the  notion  of  a  fale  by  fample. 
Such  a  fale  could  not  poflibly  be  the  fubjed  of  that 
jurifdidlion;  for  whatfoever  is  there  determined,  according 
10  4  Inft,^  mull  be  concerning  matters  only  done  on  the 
daj   of  that  market,  in  the  place  and  hours  of   the 
market,  neither  before  nor  after :  no  contrail  made  be- 
fore, or  to  be  executed  afterwards,  can  be  the  fubje£l  of 
die  jurifdidipn  of  that  court ;  yet  the  law  fays,  pii» 
pmdre  is  incident  to  every  market  and  every  fair,  and 
harconufance  of  all  matters  arifin^g  in  the  market,  con* 
[eqbently  it  is  impoflible  that  a  fale  by  fample  can  be 
ccmfidered  as  a  fale  in  the  market.     We  are  therefore  of 
opinion  that  the  prefcription  cannot  be  fupported,  and 
ttat  the  Plaintiff  below  is  entitled  to  recover  his  damages, 
Bad  the  judgment  of  the  Court  below  muft  be  reverfed. 

Judgment  reverfed.  {a.y 

(a)  The  reporter  is  indebted  fbr  the  judgment  in  this  •afe,  to 

'^  ]piOWO  accuracy  of  Mr.  PcaAe, 

»         .         » 

003 
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jHfieSf        G0LD8CHMIDT  and  Others,  Affignees  of  Bokd^  a 

Bankrupt,  v.  LyoK* 


A  broker  who    'T^HIS  was  an  a£lion  brought  by  the  PlaintiA  as 

M  indebted  to  the     X    affignecs  of  Bend,  a  bankrupt,  againft  the  Defen- 
amgnees  or  a  «#••  #••  1  i-t  t 

bankrupt  for  pre-  ^ant  for  premiums  of  infurance  due  and  payable  lo  the 

miuxns  due  to        bankrupt,  as  an  underwriter,  from  theDefeadant,  prtvio! 

fubfcril^by  the*  ^^  ^^^  bankruptcy*      There  were  alfo  counts  in  tht 
bankrupt  before     declaration  for  money  paid  by  the  bankrupt  fot  the  ui 
fclf  bankruptcy,  is   of  the  Defendant,  and  money  had  and  received  by 

not  entitled  tofet^^,  *\.r,,.  , 

ciT  returns  of  pre-  Defendant  to  the  ufe  of  the  bankrupt  and  on  an  accouo 
mium  due  upon     ftated  between  the  bankrupt  and  the  Defendant. 

whi^"h^ve  arriv!  ^"^®  ^^^^  ^"  ^^  ^  *"^^  before  Jlftf«£/£fW  C.  J.  at 
ed  fince  the  bank-  &y//,  at  the  fittings  after  Eafter  term  18 12,  when  a  ti 
^t^'  diet  was  found  for  the  Plaintiffs  for  36/.  idx.,  fubjea 

the  opinion  of  the  Court  on  the  following  cafe, 
bankrupt,  previous  to  his  bankruptcy,  was  an  node--   r* 
writer,  and  underwrote  policies  of  infurance  to  the  D-      <■ 
fendant,  who  was  a  JFrft  India  merchant  in  LohJq       =*> 
and  eiFc£lcd  infurances  upon  goods  configtied  to  hin^^n- 
fdf,  adling  in  thofe  cafes  as  an  infurance  broket,  as  w«^^U 
as  a  merchant :  the  following  policies  were  underwritt—    ^^ 
by  the  bankrupt  to  the  Defendant  :>  300/.  on  goods  F      ^y 
the  BritiJIi  Qtieen^  at  and  from  Jmmaica  to  Lwdonf  uiid< 
written  2^ih  jipril  i^ix,  at  a  premium  of  8  guini 
per  cent,  to  return  4/.  per  cent  if  the  ibip  departed  wi 
convoy  for  the  voyage,  and  arrived.     At  the  head  of 
fubfcriptions  on  that  policy  was  the  following  dedaratia^^ 
of  the  property  infured  \  "  on  three  hundred  hogiheads  ^^^^ 
fugar,  valued  at  23/.  per  hogChead,  (900A  of  which  valiU^  '^ 
tion  w:is  infured  on  another  policy,}  on  account  of  *"^ 
truflees  and  executors  of  Richard  Meyler  efq.,  deci 
ed,  for  Mejler'-feld   ellate.     320/-  on   goods  by 
Elizabeth^  at  and  from  Jamaica  to  London^  und^rwritu^^^^ 
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igthjifrU  i8ix»  at  a  prenuum  of  8  guineas  per  tatL  ^  l8l2* 
D  retnrn  4L  per  cent,  if  the  ihip  departed  with  conToy  for 
h«  Toyage  and  arrived^  on  40  hogiheada  of  fugar,  valued 
t  23/.  per  hog(kead»  on  account  of  the  truftees  of 
Mher  Grwe  eftate.  And  300/1  on  goods  by  the  Thames, 
i  and  from  Jamaica  to  Londm,  underwritten  aQtb  JJ^rU 
[81  If  at  a  premium  of  8  guineas /rr  cent*  to  return  4/. 
MET  €€nt.  if  the  ihip  departed  with  convoy  for  the  voyage 
tud  anivedy  on  50  puncheons  of  runit  valued  at  30/. 
lerpuncbeouy  on  account  of  the  truftees  of  Worcefter 
nd  RotfftdUU  eftatee.  At  the  head  of  each  policy  the 
rame  of  the  Defendant  was  inferted^  David  Ljmp 
gent.  The  premium  on  the  Bri^  Qyeen  was  debited 
ff  the  Defendant  in  his  account  with  the  truftees  of 
K«  Meyler  deceafed  for  Meyler^fiiUe&zte.  The  premium 
o  the  Thames  was  debited  by  the  Defendant  to  the 
mftees  of  Worcifier  eftate.  The  premium  of  the 
SBMoleii  was  debited  by  the  Defendant  to  die  truftcea 
i  Siher  Grrue  eftate*  The  goods  infured  by  all  the  iaid 
Mlicies  were  configned  to  the  Defendant  in  London,  and 
lie  infurances  were  efie£led  on  account  of  the  truftees 
ihove  named ;  but  the  Defendant  had  at  the  tiaae  a  lien 
m  the  goods  infured,  and  alfo  upon  the  faid  policieij 
m  monies  advanced  by  him  for  the  ufe  of  the  pro- 
prietors of  the  eftates  from  which  the  goods  were 
hippedf  and  alfo  for  the  premiums  upon  policies. 
(Ul  the  (aid  fhips  failed  with  convoy,  and  arrived  in  the 
^Qtt  of  London^  and  reported  at  the  cuftom-houfe  in 
London  as  follows  $  the  Thames  and  EKzabetb  on  the  aad 
July  i8ii,  and  the  Britifi  Queen  on  the  24th  July  1811. 
The  baakrupt  committed  an  aA  of  bankruptcy  on  the 
%ikJuly  181 1,  and  the  commiflion  of  bankrupt  ifliied 
agsinft  him  on  the  15th  July  i8ii,  and  thePlaintii& 
were  duly  conftituted  his  affignees :  and  upon  the 
Iwdance  of  accounts  between  the  bankrupt  and  the 
Definidantj  the  fum  of  176/.  5/.  was  due  from  the 
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1812.         defendant  to  the  bankrupt  at  the  time  of  lus  ban 

Oc^naman    '^P'^y*  exclufive  of  the  returns  of  premium  mentiom 

V.  in  the  above  three  policies,  which  amounted  to  36/.  i6s 

•       Ltok.  ^^^  fujxj  Qf   I  -(5/.  y^  had  been  paid  into  court  upon 

plea  of  tender,  which  was  admitted  to  have  been  made 
By  the  courfe  of  dealing  between  the  bankrupt  and  tb 
Defendant,  all  returns  of  premium  arifing  on  the  feren 
policies  were  dedu£ted  from  the  amount  of  premiumi 
payable  upon  the  fame   policies   underwritten  by  dM 
bankrupt  to  the  Defendant  before  fuch  premiums  wen 
paid   over.     The    accounts    between    them    in  ead 
fucceeding  year  were  adjufted  and  fettled  up  to  the  31! 
December  in  fuch  year ;  and  if  any  returns  of  preniuB 
were  ftill  pending  at  the  time  of  fettling  any  account 
the  balance  of  fuch  fettled  account  formed  the  firft  iteo 
In  the  account  of  the  enfuing  year,  and  the  pendiD| 
returns  of  premium  were,  from  time  to  time,  as  the} 
occurred)  brought  to  the  debit  of  the  bankrupt  in  fudi 
fabfequent  account;  but  the  balance  of  each  fetded 
account  was  not  paid  over  to  the  bankrupt^  until  Ij 
months  after  the  fettlement;    fo  that  all  returns  of 
premium  were  a£lually  afcertained  and  deduced,  befbis 
any  part  of  the  adjufted  balance  was  paid  over.    ^ 
queftion  for  the  opinion  of  the 'Court  was,  whediflr 
the  Defendant  was  entitled  to  retain  the  faid  fom  cf 
36/.  i6/«  out  of  the  balance  due  by  him  to  the  bank- 
rupt ;  and  if  he  was  £0  entitled,  then  a  verdi^i  was  to 
be  entered  for  the  Defendant  j  if  not,  then  the  verdid 
for  the  Plaintiff  was  to  ft  and. 

Shepherd  Seijt.  contended^  that  the  Defendant^  wh( 
ftood  in  the  fituation  of  a  broker,  and  not  of  tb 
aflured,  was  not  entitled  in  this  cafe  to  fet  off  th 
returns  of  premium,  againft  the  fums  which  he  owe 
to  the  PlaintiflFs  for  the  premiums  which  had  becom 
due  to   the  bankrupt  as   an  underwriter;    from  d 
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moment  that  the  underwriter  had  put  his  hand  to  the 
policy,  not  the  aflured,  but  the  broker,  was  His  only 
debunr  for  the  premiums ;  but  all  xetums  of  premium, 
at  well  as  all  lofles,  which  became  due,  were  a  debt 
ftom  the  underwriter  to  the  aflured  alone,  and  not  to 
the  broker ;  nor  was  the  broker  entitled  to  receive  from 
the  underwriter  either  return  of  premium,  or  lofs, 
widbout  an  efpecial  authority  from  the  aflured  to  the 
looker^  warranting  him  in  fo  doing  i  and  confequently 
lie  could  not  by  virtue  of  his  chara£ler  as  broker,  fet 
off  returns  of  premium  in  account  with  the  underwriter. 
To  this  point  he  cited  Wilfon  v.  Creigbtcn,  cited  in  Grav^ 
t.  Dubeisy  I  T.^.  1 13.  \Gibbs  J.  obfenred  that  the  fet- 
off  in  that  cafe  was  confined  to  lofles,  and  did  not  in- 
dnde  returns  of  premium,  and  that  the  judgment  of 
the  Court  there,  went  to  that  point  only;  and  Z^/Seijt. 
far  the  Defendant,  referring  to  a  MS.  note  of  his  own, 
which  confirmed  the  report  in  i  T.  R.  agreed  thereto, 
tod  obferved  that  an  inaccuracy  in  this  refpe£i  had 
faimd  its  way  into  the  ftatement  of  the  cafe  in  a  very 
learned  work,  i  Marjh.  en  Inf.  2  Ed.  293.  where  the  de- 
dfion  is  reported  as  extending  to  returns  of  premium.] 
Grtve  V*  Dubois  was  the  cafe  of  a  del  credere  commiflion, 
and  therefore  not  applicable  here.  In  the  cafe  of 
Mifiett  V.  Forrejler  in  this  court,  Eajhr  term  181 1, 
ftfiy  /•  541.  note  (a),  it  was  held,  that  there  was  no 
difference  between  lofles  and  returns  of  premium  in 
that  refpeft,  nor  did  it  matter  whether  the  return 
became  due  before  or  after  the  bankruptcy,  the 
Court  there  decided  that  the  bankruptcy  determined 
erery  authority  given  by  the  underwriter  to  the  broker^ 
and  that  the  broker  could  have  no  right  to  fet  off  the 
return  of  premium  in  any  cafe  except  on  the  ground  of 
feme  authority  that  he  had,  to  make  adjuftments ;  and 
4at  the  broker  was  not  in  that  Cafe  entitled  to  fet  off 
oither  the  returns  .of  premium  which  accrued  before  the 

bank^ 
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bniaraptcyy  or  thofe  which  accrued  after  the  bankruptcy^ 
not  having  adjufted  either  of  the  itentif  and  his  authority 
being  revoked  by  the  bankruptcy.  The  Court  went  on 
this  groundy  that  the  adjuftment  by  the  broker  is  accom- 
paiued  by  an  implied  aflfent  of  the  principal  to  the 
broker's  receiving  the  money  in  order  to  account  for  it 
to  the  principals  but  as  no  adjuftment  bad  taken  placet 
there  was  no  evidence  of  any  fuch  aflent ;  but  the  right 
of  the  aflared  to  receive  it,  arofe,  not  by  the  adjuftmenty 
but  by  the  event  on  which  the  premium  became  returnable. 
After  an  adjuftment  made  by  the  authority  of  the  afliired» 
perhaps  the  broker  could  fue  the  underwriter  for  the 
balance^  not  however  as  for  returns  of  premiuniy  but 
only  as  for  the  balance  of  an  account  ftated  between 
thofii  two  perfons.  In  the  generality  of  ca£es  it  hap* 
pened  that  a  fpecial  autlumty  was  given  by  the  afliiried 
to  the  broker,  to  fettle  lofles  and  returns  of  premiunifi)  sid 
it  was  to  be  exerciied  by  the  brokers  adjufting  the  aoo 
count,  and  fuch  an  adjuftment  when  made,  may  be  con» 
fid^red  as  accompanied  by  the  virtual  aflbnt^  both  of  the 
aAiured  and  of  the  underwriter,  that  the  fums  due  from 
the  underwriter  to  the  aflured  (hall  be  fet  oflF  againft  the 
fums  due  from  the  broker  to  the  underwriter,  and  that 
the  balance  only  (hall  be  paids  but  that  is  the  fame 
thing  as  if  the  returns  of  premium  had  been  firft  paid 
to  the  aflured,  and  by  him  lent  to  the  broker,  and  die 
broker  does  not  acquire  that  right  by  virtue  of  his  cha- 
raAer  as  broker,  but  only  by  reafon  of  that  fpecial 
aflent  i  and  no  fuch  adjuftment  had  been  made  in  this 
caie,  nor  confequently  any  fuch  fpecial  aflent  given  }  nor 
could  have  any  fuch  have  been  made,  the  returns  of  pre^ 
mium  not  being  due  before  the  bankruptcy  of  the  under* 
writer^  and  the  bankruptcy  being  a  revocation  of  any 
hnplied  authority  that  had  been  conferred  on  the  broker^ 
to  make  fuch  adjuftment  without  the  interference  of  the 
underwriter.    £ven.if  the  bankruptcy  had  not  inter- 

vened^ 
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Tesedf  the  better  opinioii  would  feem  to  be  that  the 

return  of  premium  could  not  be  let  off»  if  the  Court  of 

King's  Bench  had  not  decided  otherwife  in  the  cafe  of 

Sifee  r.  Clartfom^  x  2  Eaft^  507  \  but^  at  all  events^  the  bank-  L«W» 

Tuptcy  having  intervened,  that  circumftance  materiallf 

difirs  this  cafe  from  that.    The  broker  cannot  by  any 

2£k  of  his  done  after  the  bankruptcy  of  the  underwriter^ 

change  the  rights  of  the  bankrupt's  eftate. 

Lmt  for  the  Defendant.  In  the  cafe  of  Shet  v.  darkfom^ 

the  Court  drew  a  clear  diftin£kion  between  what  wm 

doe  to  the  afltired  for  lofles,  and  what  was  due  for  le- 

tums  of  premium  :  they  confider  the  latter  as  a  part  Ci||F 

the  premium  itfelf,  which  is  not  to  be  paid  over,  if  the 

event  on  which  it  is  returnable,  afcertains  the  amount 

of  die  dedu£kion  before  the  premiums  are  psud;  and 

that  in  fuch  cafe  the  underwriter  is  entitled  to  receive 

no  more  in  the  firft  inftance,  than  he  would  be  ukl- 

mateiy  entitled  to  retain  on  the  balance  of  the  premium 

account.    But  the  fuppofed  determination  of  the  broker's 

authority  by  the  bankruptcy  does  not  affe^  the  prefent 

Defendant.    This  is  not  to  be  coafidered  as  the  mere 

cafe  of  broker  and  underwriter  ;  if  It  were,  it  would  be 

difficult  to  get  over  the  authority  of  Minett  v.  Farrefitr  i 

but  the  Defendant  being  under  advances  to  the  perfons 

whofe  eftates  produce  thefe  goods,  for  which  advanoes 

he  has  a  lien,  has  an  a£lual  intereft  in  the  fugars,  and  fo 

combines  the  chara&ers  of  aflured  and  broker;  although 

the  items  in  this  account  are  dated  in  different  years,  yet 

it  is  all  one  account,  and  the  (everal  correlative  items  are 

.  all  to  be  confidered  together,  and  the  mode  of  dealing 

amounts  to  an  agreement,  whether  confidered  as  be* 

tween  broker  and  underwriter,  or  as  between  undeik- 

Ukrriter  and  aiTured,  that  there  (hall  be  a  running  account 

between  them,  in  which  the  returns  of  premium  0iall 

4f6f»  an  ingrediisnt.    This  therefore  comes  within  tfie 

ftatute 
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ftatute  of  5  6*  2.  e.  30.1  which  extends  to  open  accounts 
as  well  as  liquidated  accounts^  and  allows  a  fet-off^  not 
mereljr  of  mutual  debts,  but  alfo  of  mutual  credits  \ 
and  although  the  underwriter  might-  have  originally  re- 
ceived the  entire  premiums,  if  he  had  been  fo  difpofed, 
yet  he  has,  by  his  courfe  of  dealing,  agreed  to  keep  opcfti 
a  mutual  credit,  and  to  receive  the  balance  only,  and  it  is 
wholly  confiftent  with  the  judgment  in  Mtnett  ▼•  Fw^ 
riftery  that  the  parties  may  fo  deal  together,  as  that  the 
underwriter  (hall  agree  to  receive  only  what  upon  the 
Ihips  arrival  (hall  appear  to  be  due  as  the  balance  of  the 
account  of  the  premiums.  That  agreement  made  before 
the  bankruptcy,  is  binding  upon  the  PlaintiflFs. 

Shepherd  in  reply.    The  courfe  of  accounts  dated  to 
be  adopted  between  the  parties  in  the  prefent  cafe,  made 
no  difference,  firft,  becaufe  it  was  the  ordinary  cour(e 
of ;  dealing    between   broker    and    underwriter  i    and 
iecondly,  becaufe  a  broker  could  not  give  validity  to  any 
contrafl  which  (hould  contain  terms  derogatory  to  the 
right  of  his  principal :  the  contraA  which  the  Defend^ 
ant's  counfel  contended  was  to  be  inferred  from  die 
courfe  of  accounts  ftated,  muft  be  mutually  binding, 
if  binding  on  either  party.     But  if  it  were  mutually 
binding,  it  would  follow,  that  if  the  broker  tnftead  of 
the  underwriter  had  been  infolvent,  the  latter  might  fet 
off  the  loffes  and  returns  of  premium  due  from  himfelf 
•to  the  affured,  againil  the   premiums  due  to  himfelf 
from  the  broker,  a  right  which  would  be  deftru£live  of 
the  intereft  of  the  affured ;  and  therefore,  as  the  con- 
tra£l  could  not  be  made  mutually  binding,  it  could  not 
be  binding  on  either  party.    The  cafe  of  Shee  v.  Clarkjin 
introduces  fo  intricate  a  rule,  that  it  will  be  difficult  to 
follow  it,  and  it  may  be  faid  without  hefitation,  that  if 
that  cafe  had  been  fubmitted  to  this  Court,  they  would, 
in  conformity  to  the  principle  which  governed  Minen  v. 

FwrreJiiT^ 
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Famfitr^  have  decided  it  differently.  .The  rule-hitherta 
adopted  between  broker  and  underwriter  is  fimple  and 
well  defined^  and  it  is  defirable  to  adhere  to  it. 

Mansfield  C.  J.  If  we  follow  our  determination  in 
Minttt  V.  Forrefter^  I  do  not  fee  how  we  can  poiTibly 
help  deciding,  as  we  did  then,  that  thefe  fums  Cannot 
be  fet-ofi^y  confequently  the  Plaintiffs  are  entitled  to 
recover  their  36/.  \6s. 

Judgment  for  the  Plaintiffs^ 

MiKETT  and  Another,  Aflignees  of  Barchard  a  Bank* 

rupt,  V.  Forrester* 


I8l2« 


THIS    was      an    action    of 

mffumpjit  for  premiunifl  of  in« 

fimnce  due  from  the  Defendant 

to    the     bankrupt    before    his 

bankmptcyf  and  for  money  had 

and  receiTed  by  the  Defendant 

for    tlie    ufe  of  the  bankrupt* 

to  which  the  Defendant  pleaded 

the  g^cneral  iflue-      The  caufe 

came   on    to    be    tried  before 

MmufitU  C.  J.  and  a  ipecial 

jury  at  the  Xon^^^ttings  after 

BUarj  term  z8z  X9  when  a  yerdiA 

was  fomid  for  the  Plaintiffs  for 

39^  &i.  damagesyand  40/.  cofts» 

fiitjtA  to  the  oprnkm  of    the 

Coort  on  the    following    cafe. 

Barcbard  became  a    bankrupt 

OA  the    x6th  November  z8io» 

and  a  commiffion  of  bankruptcy 

afterwards  iffued    againff    hlm« 

nader  which  he  was  duly  de« 

darod    a    bankrupty    and    the 

ViaojOnSi    were     his    afiignees* 

Bmxbard  previoufly  to  his  bank- 

nqjCcy  was  an   underwriter   at 

lJaj£if  the  Defendant  was  an 

ttfuRince  broker^  and  the  bank- 

vaagL  befbre  hts  bankruptcy  under* 

wrote  two  policiesf  'one  of  the 

17th  day  of  AprU  zSzoy  to  the 

amount  of  500A9  on  goods  by 

tb^  (hip  Jj/Sej^nat  on  a  .voyage  at 


and  from  Oporto  to  the  UniUd 
Kingdom  at  a  premium  of  ten 
guineas /rr  cent.j  the  bankrupt  to 
return  5  per  cent*  if  the  fhip 
failed  with  convoy  and  arrived ; 
and  one  other  of  the  17th  of 
Augufi  i8io»  to  the  amount  of 
300/.  at  the  fame  premittm»  on 
goods  by  the  fhlp  Sea  Flowef^ 
upon  the  fame  Toyage»  with  a 
fimilar  return :  it  is  the  invariable 
cuflom  for  the  underwriters* 
where  they  fubfcribe  a  policy  of 
infuran9e»  to  write  againfk  their 
refpe^ve  fubfcriptioos  an  ac- 
kac^ledgment  of  the  premium 
hav^g  been  then  recoved^ 
although  it  is  never  in  h£t 
paud  at  the  time>  but  is 
entered  by  the  brokers  (lefs  his 
commiflion  of  five  per  cent,  there- 
on»)  to  the  creliit  of  the  under* 
writer  in  an  account  between 
them>  andt  in  like  manner,  is 
entered  by  the  underwriter  in  his 
books  to  the  debit  of  the  broker ; 
and  the  broker  alone  is  afterwards, 
confidered  as  liable  to  the  under* 
writer  for  the  amount  of  the 
premium,  after  dedud^ing  the 
broker's  oommiffiop.  Tbefe 
policies  were  efieded  agreeably 
tothatcttibm.    The  Dcfendaiit 


iSiz.iM^a/. 

An  iDfuranoe 
broker  who  is  in- 
debted to  the 
effedUof  a  bank- 
rupt anderwricer 
for  premiams,  can- 
not, without  an 
efpecial  autliority, 
fct  off  againft  that 
debt,  fonsi  due 
from  the  andcf^ 
writer  for  retom 
of  premiunu 

Whether  the  re- 
torns  became  doe 
before  the  bank- 
ruptcyt 

Or  after  the 
bankraptqr 


was 
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i8ii. 

MiKETT 
JPOAftE$t£IU 


WIS  aot  interefied  in  the  pro- 
perty bfaredf  but  adted  mmly 
as  a  broker  in  efiedllng  the  in- 
furance ;  and  he  had  no  del  etc 
dere  commiiGon*   The  firft  men- 
tioned fiiip  (ailed  with  convoy^ 
and  arrived  before  the  bankruptcy ; 
and  there  was  a  ihort  intea^» 
upon  which  the  infured  became 
entitled  to  a  return  of  premium 
equal  to  2/.  per  cent,  in  addition 
to  the  5A  per  cent*  for  convoy : 
die    (econd    ihip    (ailed    with 
eonvoy^    and  arrived  after  the 
bankruptcy ;  and  there  was  alfo 
a  (hort  intereft    in    that   cafe. 
Whereupon  the  aflbred  became 
entitled  to   a  return    equal    to 
x/.  aj.  per  cent,  in  addition  to 
the  5/.  per  cent,  for  convoy ; 
the  Defendant)  previouHy  to  the 
eommencrment  of   thb  adllon» 
paid  to  the  Plaintifls  the  whole 
of  the  premiums  due  upon  thefe 
poHciesy  except  the  fum  of  39/. 
6S09  being  the   amount  cf   the 
returns  for  convoy  and  (hort  in- 
tereft above  -mentidned»   which 
payment  the  PlaintiiTs  accepted 
without  prejudice  to  their  claim 
to  recover  the  full  amount  of  the 
premiums*      The  two  policies 
remained   in  the  haijids  of  the 
Defendant  from  the  time   the 
(ame  were  refpe^vely  efie6led» 
for  the  purpole  of  fettling  any 
claims  that  n%ht    arife  there- 
upon ;  but   no  adjulbnent   had 
been  made  upon  either  policy ; 
and  the  Defendant  had  no  lien 
upon  the  policies  as  againft  the 
aflurcd.     The  quefiion  for  the 
opinion  of  the  Court  was^  whether 
the    Plaintifis  were  entitled  to 
recover  that  fum  of  39/.  6 j.  or 
any  part  thereof ;  if  they  were 
entitled   to    recover,    then    the 
verdidi  was  to   (land    for   the 
whole    fuTO)   or  for  fuch  part 
«•  the    Court  (hould  direA;  if 
ihe  Plaifltiflrs  were  not  entitled 


to  recover,  dien  «  nonfiut  wae 
to  be  entered. 

Lens  Seijt*  on  a  former  Mxf 
in  4his  term,  argued  that  ihm 
PlaintVs  had  a  right  to  the 
whole  premium  without  dedac* 
tion.  The  queftion  muft  be  tp 
all  intents  the  (ame  as  if  the 
premiums  had  been  paid  to  the 
underwriter  fo  foon  as  the  policy 
was  underwritten.  The  cm* 
tradl  between  the  underwriter 
and  the  broker,  whereby  the 
former  gives  credit  to  the  latter, 
is  a  diftinA  contra^  The  re* 
turn  of  premium,  and  payment 
of  lofles,  are  matters  between 
the  afTured  and  the  onderwiiterf 
SifecYn  Clarkfm  i%  Bajif  $^. 
will  be  relied  on  by  the  odier 
(ide,  where  the  Court  of  King^s 
Bench  confidered  die  broker  Is 
the  agent  of  both  partiet»  and 
permitted  the  underwriter  to  ns 
cover  againft  him  the  balance 
only :  but  here  the  intereft  of  t 
third  party  is  concentedy  tU 
body  of  creditors  of  the  bank* 
rupt,  and  as  againft  therot  the 
Defendant  has  no  right  to  (et  off 
the  fums  due  for  loiRt  and 
returns,  whether  for  convoy  or 
(hort  intereft.  The  aflured  lus 
no  concern  in  the  contraft  be- 
tween the  underwriter  and  die 
broker.  The  broker  cannot  (be 
in  his  own  name  for  the  iftom 
of  the  premium,  therefore  he 
cannot  fet  it  off!  It  will  be 
fajd,  this  is  no  fist-ofl^  but  a 
dedud^ion.  It  is  neither  the  one 
nor  the  other,  but  the  (ubjeft 
of  a  diftinA  account.  It  is  dit 
fame  in  hs  nature  as  the  clatm 
for  a  lofs  :  both  are  new  chimsi 
and  ariie  from  events  (uUequcnt 
to  the  right  to  the  fall  premiam. 
The  cafe  of  WilfM  v.  CreigJbtem, 
cited  in  Grove  v.  DuboUf  t 
T.  R.  XX3*  was  alfo  cited  in  S&et 

w.ClarS^ 
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^m  Gtrkjoth  tHmtki  die  biralMr 
wii  Bol  tllowed  to  fet  off  loflfet 
aecnnni^  before  the  btttkntptcj 
of  die  underwriter*     xhB  Coort 
Mdy  tluit  the^  bdonged  to  die 
tffined  jdene^  and  that  the  ac- 
taam»  could  not  be  blended.  It 
^pean  by  a  MS»  noteof  the  cafe 
ptma  mtf  that  die  lofles  were 
upon  the  fiune  fhips  for  which 
Ae   pffemnuiis   were   due^  and 
iMd  MoHj/eU C  J. tud,  «^ 
ddbt  atteaapted  to  be  fet  oir»  it  a 
itil  from   die  miderwriter  to 
Ae  aftired."     If  the  preminnis 
had  been  paid  oter  by  the  broker^ 
it  wonld  be  quite  clear  diat  the 
bndcer  could  not  hare  brought 
fia  aaioQ  for  the  retttma»  but 
^tt     die    affured    mnft    have 
iMught  it»     It    b   merely  an 
JedMewt^  that  die  prenuunis  r^ 
flHin    in  the   broker^s   handt^ 
but  fluit  wiH  not  give  him  a 
^iffa  of  aftioQ   or   of  fet-off, 
tihitli  are  oorreUdve.      Grovf 
T.  Duhou   will  be   citedi   but 
in   that  cafe    the  broker   had 
a  commiffion    Jei  credertf  and 
conleqoently  the  (blyeocy  of  the 
underwriter  was  warranted  by  the 
hiokery  and  the  cafe  was  decided 
on  diat  ground.    Tlie  dedfion 
«  Sbit  v.  Clarkjbttf  if  the  prxn- 
dpie  be  prefied  to  its  utxnoft 
eilenty  cannot  be  reconciled  to 
doe    of    Wilfin  V.   Creigbton, 
vUch  b  die  ibunder  dodbine. 

SbefAerd  Seijt.  catttr^.  The 
kadniptcy  makes  no  difference 
la  the  qndkion ;  the  matter  muft 
fee  confidered  in  the  lame  view 
ai  if  die  bankrupt  biniCelf  were 
Map  Sbee  ▼.  Cfatfk/an  is  in 
pomt*  Graver,  Dubois  could 
Kkcti  have  been  decided  upon  the 
ground  of  die  commiflion  del 
atderef  far  dmt  would  not  ena- 
ble the  broker  to  fue  in  his  own 
Hme,  though  it  gave  him  the 
e|iUblt  i4j^  of  l«iPi  hx  the 


naaae  of  die  affured^  to'  recoup 
himftlf  s  and  if  he  coidd  not  foe 
inhb  own  name^  neither'coakl 
he  fet  off  the  debt  b  an  MBkm 
againft  hfaniW*     It  was  there* 
fore    deddedf    not    upon    the 
ground  of  fet-oA  but  upon  thn 
groundy    that   the    underwriter 
was  not  entitled  to  recover  any 
thing  more  than  the  amount  of 
premium  at  that  time  payri>lc« 
The  events  fliewed  that  the  pre- 
mium was  in  hd  left  than  whaf 
was   fafk,  naaaed.      \MaiufiM 
Q»3»    The  allured  might  have 
taken  the  policy  from  the  broker 
who  eflRsAed  it)  paying  him  what 
he  owed  him  at  the  time  of 
taking  %  and  m%ht  have  placed 
it  in  the  hands  of  anodnsr  broker 
to  be  adjufied.    In  that  cafe  the 
irft  broker  would  have  had  no* 
thii^  to  do  with  die  return  of  pre». 
mium.    Lawrtnce  5»   Ifnft  not 
the  broker  be  confidered  as  a^Kntg 
in  two  diftiodt  charaAers»  as  two 
agents  ?  die  one  for  the  uxider- 
writers^  and  the  other  for  the 
affured?  if  fo^  how  can  he  ^' 
dua?] 

Leru  in  reply.  The  Defend^ 
ant's  argument  confounds  the 
double  capacity  of  the  broker* 
The  Plaintiff  is  entxded  to  re- 
cover on  two  grounds^  firO» 
becauie  thb  ^  an  adlion  by 
aiBgneeS)  in  which  the  lights  of 
the  creditors^  ftrangers  to  thelb 
deaUngSy  are  concenied»  and  fo» 
thb  cafe  differs  from  Sifee  y* 
Clark/on  ;  for  if  thb  fet-«ff  bo 
aOowedf  the  broker  will  bi| 
enabled  to  recover  the  full  debt 
due  to  the  affured  to  the  pre* 
judice  of  the  other  credfton ; 
fecoodlyy  becaofe  Shit  v.  Qhrkm 
/on  ibnds  coitndiAed  by  the 
cafes  of  Ormfi  n  DuMit  and 
Wii/on  T*  Href/fiion.     See  aUb 


«w 
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Inf*  a94«  -^i.f •  The  returns  are 
money  diiB»  in  a  fanJSi  fenfey  to 
the  aflured.  The  premiums  are 
money  due  to  the  underwriters* 
At  all  events*  there  can  be  no 
dedudUon  for  the  ihip  that  ar- 
rivedy  and  the  money  that  fell 
duey  after  the  bankruptcy. 

Cur*  adi).  vult* 

BlAKSFlELD  C«J.   now  de- 
livered the  opinion  of  the  Court* 

Upon  confidering   this    cafe» 
which  is  not  exa^y  like   any 
thing  that  has  hitherto  occurred» 
becaufe  here  a  bankruptcy  had 
interfered)     we    are    very    un- 
willing to  fluke  the  authority  of 
any  cafe  that  has  been  decided  ; 
and  one  of  the  cafes  cited  to-  us 
in  the   argument  was   that  of 
SJbee  V.  Clark/on.      That   was 
Sated  to  be  the  laA  that   had 
been  -  decided  on  this  fubjedl ; 
and  it  was  determined  ii^   the 
Court  of  King's  Bench.     That 
judgment  feems  to    have  pro- 
ceeded very  much  on  the  cir- 
pumfUnce  of  the  Plaintifr,  (who 
in  that  iniiance  was  the  under- 
writer,) having  been  conflantly  in 
the  habit  of  fettling  and  adjuft- 
ing  with  the  broker,  and  always 
allowing   out  of  the    premium 
which  he  was  to  receive,  what 
was  due  from   himfclf   to   the 
infured  for  returns  of  premiums 
accruing  for  fliort  intereft,  or  any 
other    reafon.      In   the  prefent 
cafe  we  are  of  opinion  that  the 
broker  is  not  entitled  to  fet  off 
or  dedu<5l  either  of  thofe  fums. 
The    broker   is   agent   for   the 
afluredf  and  alfo  for  the  under- 
writer; lie  is   agent  for  the  in- 
fured, firft,  in  efTedUng  the  policy, 
and  in  every  tiling  that  is  to  be 
done  in  confequence  of  it;  then 
he  is  agent  for.  the  undemcriter 
as  to  the  premium,-  but  for  no» 
thixkg  elfe ;  and  he  it  fuppofed  to 


receive  the  prcminm  : 

infured  for  the  bentfil  c 

derwriter ;  but  the  whol 

withrefped  to  the  pnmi 

the  infurance  is  effeAed 

a  clear  and  diiUnA  act 

tween  the  underwriter  II 

Exdufive  of  fraud  and  0 

lar  drcumfiancesy  there 

of  every  thing  with  r 

the  premium,  I  mean, 

the  infurer  and   infum 

infurer,with  refpeA  toth) 

is  fuppofed  to  have  rec 

premiunu      The  bndn 

gives  the  underwriter  < 

it  in  his  books,  and  t! 

writer  debits  the  broke 

amount  of  the  premiui 

books ;  and  there  is  a 

account  between  thenii 

being  (b>  there  u  no  d 

at  any  time  after  the  p 

have  been  fo   received 

broker,  the  underwriter 

upon  him   for  thefe  ( 

and  compel  immediate 

of  them,  without  any  i 

the  broker's  hands  to  an 

returns  of  premium,  or  a 

elfe  that  the  infurer  at 

quent  rime  may  be  b 

repay  to  the  infured*    Tl 

the  cafe,  when  once  a  bai 

has  happened,  whateve 

be  the  cafe  of  Sbee  v.  ( 

where  the  party  himielf 

the  a^ion,    and  where 

been  conllantly  in  the 

allowing  the  broker  to 

out  of  the  premium  w 

due  on  the  adjufiment 

infured,  yet  in  this  cafe 

not  fay  that  the  broker  • 

in  any  fenfe  an  agent 

underwriter  after  his  ban! 

as  the  authority  given 

underwriter  himielf  ceai 

his  bankruptcy;  and  tr 

became  a  bankropt,  his 

the  preauum  was  imai 
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onununicated  to  his  afli^cnees; 
bey  liad  a  riglit  to  call  on  the 
rakfTy  and  compel  him  to  pay 
be  premium  to  them  for  the 
encfit  of  the  bankrupt's  eftate ; 
tut  as  tiie  broker  had  never 
one  any  a<ft  by  which  he  could 
B  conGdered  as  a  broker  a<5ling 
r  them  In  any  tranfadtioily  either 
I  fcferance  to  an  adjuifaoaenty  or 
herwikf  we  do  not  fee  how  the 


broker  can  make  himfelf  the 
agent  of  the  aflignees  for  the 
purpofe  of  detaining  money  to 
be  paid  by  the  bankrupt  to  the 
infured ;  and  therefore  we  are  of 
opinlon»  upon  both  pointst  that 
with  refpcMfl  to  this  39/.  ioj« 
the  aifigneest  the  PIaintifi$»  have 
a  right  to  recover  the  whole 
of  it. 

Judgment  for  the  Plaintifis. 


i8ii. 
MiNrrr 

V. 
FORIUSSTiB* 


I8l2. 


Fraas  v.  Paravicini.  (a) 


June6» 


pHE  Defendant  was  m  cuftody  in  the  gaol  at  Exrt^r,  and    .  Whereadeclam- 

the  declaration  was  perfonally  delivered  to  him  and  to'aprifonerinywl, 

xepted  by  him  there  on  the  25  th  oiNoveniber^  three  days  *n^  indorfed  with 

efore  the  end  of  term,  indorfed  with  a  notice  to  plead  in  "°f  V"  ^^^^''"^ 

.  ^  eight  days,  a  plea 

igbt  days :  he  pleaded  thereto  on  the  ad  of  December :  pleaded  before  the 

nd  the  Plaintiff  filed  the  declaration  on  the  loth  of  the  declaration  was 
wae  month  $  arid  fome  time  aft^r  figned  judgment  as  Butjudment 
Off  want  of  a  plea,  and  gave   noticei  on  the  29th  of  having  been  figned 
Ipril,  of  executing  a  writ  of  inquiry :  upon  which  the  [nj'^rDefeit 
'Pendant  apprized  him  that  his  judgment  was  irregu-  having  taken  part 
^8  but  the  Plaintiff,  neverthelefs,  executed  the  writ  of  '"  the  execution  of 
luiry  on  the  nth  of  May^  at  wliich  the  Defendant's  and  final  judgment 
oxTiey  attended  and  crofs-cxamined  the  witneffes :  and  being  figned ; 
^  Plaintiff  afterwards  figned  final  judgment.  1*^^,  ^^^^  ^^^  P^' 

P  JO  fendant  came  too 

late  to  take  advai> 
^emghan  Serjt.  had  obtained  a  rule  njji  to  fet  afide  the  ^*g^  ^^  *t. 
igment  for  irregularity,  on  the  ground  that  it  was 
gned  after  plea  pleaded. 

Beji  Serjt.  now  (hewed  caufe  againft  this  rule,  and 
lOOfiended  tliat  the  objcdion  was  too  late  after  writ  of 


{a)  CMi  J,  only  was  in  court. 

Vol.  IV.  P  p 


inquiry 
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x8il.  inquiry  executed  and  final  judgment  figned^  particulars^ 
as  the  Defendant's  attorney  had  attended  the  writ 
inquiry  and  crofs-examined  the  witnefles.  He  alfo 
tended  that  the  judgment  was  regular,  the  declarati^^ 
being  againft  a  prifoner,  it  was  neceflary  that  it  ihoai^ 
be  filedj  which  was  not  done  till  the  loth  of  DicenAmmi^ 
that  plea,  therefore,  was  pleaded  before  declaration, 
there  bad  been  no  plea  fince :  the  Plaintiff  was  entii 
therefore,  to  fign  judgment  for  want  of  a  plea. 

Vaughan^  ewtri.    The  declaration  being  ddiverecf  to 
die  Defendant  in  perfon  in  the  gaol,  and  accepted  hj 
him,  it  became  unneceflary  to  file  it.    The  Defeochot 
gave  the  Plaintiff  notice  of  the  irregularity. 

GiBBs  J.  I  am  quite  clear  the  plea  was  well  pleaded; 
otherwife  a  Plaintiff  would  miflead  a  Defendant  who 
fliould  plead  according  to  the  notice,  byaftemirit 
filing  another  declaration,  to  which  the  Defendant  wottld 
not  plead.  In  this  cafe  the  Plsdntiff  deliyerbg  his  de* 
claration,  indorfes  thereon  a  notice  to  plead  in  dgk 
days :  the  Defendant  need  not  hare  paid  any  attentioQ 
to  that  notice ;  but  if  he  waives  the  irregularityi  and 
does  plead  to  the  declaration  delivered,  the  Plaintiff  caa« 
not,  I  think,  infift  that  the  Defendant  muft  plead  ti 
his  declaration  filed,  and  that  his  plea  to  the  other  is  s 
nullity*  It  is  too  much  for  a  Plaintiff  to  complain  o^ 
being  deluded  by  the  proceeding  of  the  Defendant 
which  he  has  himfelf  called  for*  But  after  ai&fting  at 
the  execution  of  a  writ  of  inquiry  the  Defendant  cooes 
too  late^ 

Rule  ^cbarged* 


lir  TlB[£  l*irrT-BXGosrD  Yc4H  OF  GEORGE  nL 

iBia. 

CaTTERIS  v.  CoWPBR.  Jum  8. 

"'HIS  wai  an  a£lion  of  trefpafs  j^tor/  cUufuni  Mereprforoc* 
'  Jregiti  The  Defendant  pleaded  the  general  iffue,  J^^  ^|*j|' 
ul  many  other  pleas  which  were  immaterial  to  thi^  gives  a  good  title 

leftlon^     Upon  the  trial  of  the  caufe  at  the  Cambridge  ^*^/^«  occupier,, 

whereuDon  be 
ring  aflizes  18129  before  Heath  J.,  it  being  proved  that  Qjny  recorer,  at 

e  Defendant  had  entered  the  hnd  and  tslken  the  pro-  Plaintiff,  againft 
ice,  the  queftion  was  made  whether  the  Plaintiff  had  ^      fuchL  can* 
wed  fuch-  a  poiTef&on  of  the  hcuS  in  quo  as  would  pfove  an  older 

able  him  to  maintain  the  aftion.    The  locus  in  qu6  ^  ^"^^  ^^ « 

*      thenuMTet* 
as  a  piece  of  wafte  land  lying  between  the  farm  which 

le  PlaintiflF  rented,  and  the  river  Oufe  \  it  bore  grafs^ 
iuch  every  one  cut  who  would,  until  within  two  years 
efore  the  a£Hon,  and  the  Plaintiff's  only  title  was,  that 
vo  years   (ince,   he  had  taken  poffeflion,   and   twice 
lowed  the  grafs,  and  had  (ince  pailured  a  cow  there. 
lie  Defendant's  cafc^  was,  that  the  firft  time  the  Plaintiff 
Dt  the  grafs,  he  had  boafted  that  he  had  cut  hay  off 
md  for  which  he  paid  neither  rent  nor  taxes ;  that  in  a 
nrmer  year  he  had  bought  the  hay  cut  by  another  man 
If  this  fame  land,  and  that  a  few  years  before  the  trial,  in 
epairing  the  boundary  fence  of  his   farm,  he  had  exp- 
loded by  his  fence  the  land  in  queftion,  and  had  fre- 
piently  (hewn  to  other  perfons  the  boundaries  of  his 
'ann,  aa  excluding  this  land.    The  Defendant  did  not 
iroduce  this  evidence,  becaufe  the  learned  Judge,  upon 
he  ftatement  of  it,  held  it  infufficient  to  difprove  the 
Plaintiff's  title,  for  that  there  was  evidence  of  fuf- 
Edent  poffeflion  againft  a  wrong  doer  \  and  a  verdift 
paffed  for  the  Plaintiff. 

Bloffet  Serjt.  in  Eafter  term,  had  obtained  a  rule  niji 
o  fet  aGde  the  verdi^,  and  have  a  new  trial  \  and  on 

P  p  ct  this 
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COWPER. 


this  day  he  was  called  upon  to  fupport  his  rule, 
admitted  that  the  Defenfdant  did  not  attempt  to  eftabli^ 
a  claim  under  any  older  title  than  that  of  the  Plaintif: 
but  urged  that  the  Plaintiff  had  attempted  to  ihcw  t 
this  land  was  parcel  of  his  farm,  the  reft  of  which 
had  occupied  2o  years,  and  the  pofleffion  of  the  land 
queftion   being  only  of  two  years  duration,  difpro 
that  title,  and  did  not  conftitute  any  title  of  itfelf. 


Per  Curiam.    The  caufe  was  decided  rightly  ujHm 

the  merits :  the  Defendant  ftands  neitlier  on  any  former 

ppfTeflion  of  his  own,  nor  derives  title  under  the  poftil 

(ion  of  any  other  perfon:   his  only  objedlion  to  tbe 

Plaintiff's   recovery   is,    that   he  has   not  proved  tiie 

title  he  ftood  on,  that  this  land  was  parcel  of  the  ianit 

he   held ;  but  no  anfwer  is  given  to  the  hSt  of  hb 

prior  poffeilion.     The  merits  are  clearly  againft  d» 

Defendant. 

Rule  difcharged  (a). 


Sellon  Serjt.   was  to  have   (hewn  caufe  againft  tin 
rule. 


(a)  So,  a  Plaintiff  may  reco- 
ver in  cjeAment,  upon  mere  pri- 
ority of  poflefTion,  though  all 
other  title  is  exprefsly  difproved. 
Alletiy  ex  denu  Harrifory  v,  Ri* 
vhigton,  2 Saund.  III.  So,  he 
may  defend  an  vjc^lmcnt  on  th^ 


like  title.  Doet  ex  dtm.  Bmi^ 
rougbj  v.  Rtade^  8  Eet/tt  356^ 
although  he  had  been  culled  of 
a  former  good  title  to  the  lame 
land  by  30  years  adverfe  pofitf. 
Hon  of  a  thixxi  perfon. 
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TiNCKLBR  t;.  Prentice.  Jyiu^ 

TTHE  Plaintiflr  declared  in  debt  for  82/.  on  an  inden-      In  debt  for  rem* 

tu«  of  leafc  of  the   i8th  July   1805,   whereby  3:^.r[J^, 
Richard  Atkinfon^  deceafed,  demlfed  to  the  Defendant  that  he  hat  paid 

certain  houfes  for  c  i  years,  under  82/.  rent  payable  at  ^^'^^l^^^'*  P">- 
a>r-  2.    7  ^f   .V  r     f     ,  ,   «^.  ,^  r       P«rty-tax  to  that 

Muoaelmas^   LkriftmaSy  Lady'day^  and  Mtdfummer^  free  amounty  in  refpedl 

and  clear  of  land-tax,  property-tax,  and  all  other  taxes,  ®^  ^«  ^^^  due  ttf 
and  averred  the  entry  of  the  Defendant,  that  R.  Atkinfon  clamed  by^e 
vas  feUed  in  fee  of  the  reverfion  of  the  premifes,  and  declaration,  after 
>y  Jiis  wiU,  dated  9th  June  1806,  devifed  the  premifes  ^^^infea  paid 
»tfae  Plaintiff,  and  on   i^ihO^aber  1808  died  feifed      It  is  not  enough 
without  altering  his  will,  after  whofe  death  the  Plaintiff  to  plead  that  the 
Jccame  feifed  thereof  in  fee  by  virtue  of  that  devifej  ^*^«^"dant  was  on 

'  .   the  premifes  at 

md  \diile  he  was  fo  feifed,  and  the  Defendant  fo  pof-  and  a  ihort  time 

"cffed,  after  the  death  of  Atkinfon^  on  the  20th  of  November^  ^^ore  fun-fet  on 
181  r,  82/.  for  one  year  of  the  term  elapfed  fmce  the  death  ^^  ^^  wi^out  ^ 
if  Atkinfon^  ending   on  Michaelmas-day  181 1,  became  averring  that  he 

loe  and  was  in  arrear.    The  Defendant  pleaded  in  bar,  ^**  ^^^  j''"^^. 

ii.i-i.i_  J        enough  before  fun- 

A  to  8/.  4/.  parcel,  &c.,  that  before  the  rent  became  due  fet  to  have  counted 

O  the  Plaintiff,    viz.  on  28th  oi  September  181 1,  the  the  money. 
Jefendant,  then  and  long  previous  thereto  being   by  ing  rent  dear  of 
inafelf  and  his  tenants  the  occupier  of  tlie  premifes,  landlord's  pro- 
nd  being  tenant  thereof,  had  paid  a  fum  of  money,  to  ^^^le^^^^. 
rir,  10/.,  for  and  in  refpedl  of  certain  duties  charged  ing  the  fame 
pon  and  payable  by  the  Defendant  as  fuch  occupier  of  "°^  ^^}^^o  a 

-ri.-  c    X.       D.     ^n  /   i         deduaion  there- 

ic  premifes,  by  virtue  of  the  act  40  G.  3.  r.05.  (en-  out  of  the  pro. 

tlipg  \t)\  and  that  fo  much  of  the  duties  fo  paid  by  him  perty-tax. 
^  Defendant  in  refpe£t  of  the  rent  in  the  declaration 
leotioned  to  be  unpaid  to  the  Plaintiff  as  landlord  of  # 

le  premifes,  as  a  rate  of  2/.  on  every  20/.  thereof, 
'Oidd  by  a  juft  proportion  amount  unto,  did  amount 
\  the  fum  of  8/.  4/.,  which  fum  he,  the  Defendant,  did 

4?  p  3  deduct 
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dedixSt  and  retain  out  of  the  faid  fum  of  8  a/.,  the  faa 
being  the  firft  payment  to  be  made  on  account  of  the  rei 
of  the  premifes  to  the  Plaintiff",  after  the  payment  of  tl 
(aid  duties  by.  the  Defendant  as  aforefaid.  And  for  pii 
as  to  the  faid  73/.  16/.,  refidue,,  5cc.,  that  the  Phind 
ought  not  to  recover  any  damages  for  the  non-paymq 
thereof,  becaufe  he,  the  Defendant,  on  Michaelmas'^A 
xSii,  was,  at,  and  fhortly  before  the  fetting  of  the  fa 
pn  that  day,  at  and  upon  the  premifes,  and  was  read 
and  willing  to  have  paid  the  Plaintiff  the  fum  of  73/.  \6i 
refidue.  Sec,  the  rent  then  due  and  payable  after  dedufi 
ing  the  landlord's  property-tax,  as  by  the  faid  aS  of  pc 
liament  is  diredled,  if  the  Plaintiff  had  been  minded  as 
defirous  to  receive  the  fame ;  and  that  from  that  di 
continually  hitherto  he,  the  Defendant,  had  been  « 
fiiU  was  ready  and  willing  to  pay  the  Plaintiff  the  & 
fum  of  73/.  i&r. ;  and  from  the  time  the  fame  bectt 
due  until  the  commencement  of  the  zQxon*  he,  theS 
fendant,  had  fought  the  Plaintiff  in  order  to  pay  him  d 
fame ;  but  that  the  Plaintiff,  during  all  that  time,  h 
purpofely  kept  out  of  the  way  of  the  Defendant,  : 
order  to  avoid  the  faid  fum  being  tendered  to  him  I 
the  Defendant;  and  he  brought  the  fum  into  cotf 
The  Plaintiff  replied,  as  to  the  plea  above  ftated  I 
be  pleaded  as  to  the  faid  8/.  4/.,  that  fince  the  fr 
duties  were  fo  paid  by  the  Defendant  as  in  that  pli 
was  alleged,  the  Defendant  had  not  paid  the  Phiat 
the  faid  fum  of  82/.,  or  any  other  fum  whatever  on  accoB 
of  the  rent  of  the  premifes ;  wherefore  he  prayed  jiidj 
ment  of  the  8/.  4/.  And  as  to  the  plea  pleaded  to  tl 
fum  of  73/.  16/.  refidue,  protefling  that  the  Defeodi 
had  not,  during  the  time  in  that  plea  mentioned,  foog 
out  the  Plaintiff  in  order  to  pay  him  the  fum  of  73JL  id 
the  Plaintiff  replied,  that  he  had  not,  during  die  til 
^n  that  plea  mentioned,  purpofely  kept  out  of  the  way 
^he  Defendant  in  order  to  avoid  that  fum  being  tenda 
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t6  him  by  the  Defendant  The  Defendant  demurred  to 
both  thefe  replications ;  and  as  to  the  firft,  he  afligned 
br  caofet  that  that  replication  was  not  prefaced  or  in- 
troduced by  any  apt  or  proper  introduction  whereby  it 
obight  appear  to  the  Court  whether  fuch  replication 
pere  pleaded  in  anfwer  to  the  whole  of  that  plea  of  the 
Defendant  above  pleaded  as  to  the  8/.  /^.^  or  only  to 
Ipart  thereof ;  but  that  the  fame  replication  proceeded 
iinmediately  without  any  formal  introduAion  to  the 
Blatters  therein  dated  and  referred  j  and  alfo  for  that 
the  Plaintiff  had  concluded  that  replication  with  a  verifi- 
ation  and  prayer  of  judgment^  and  alfo  with  a  prayer 
lliat  die  fame  might  be  inquired  of  by  the  country  i 
[wUch  Vras  the  fad).  And  he  affigned  for  caufe  of  de^ 
Biiirrer  to  the  laft  replication,  that  it  purported  to  be  an 
mfwer  to  the  whole  of  the  Defendant's  laft  plea  pleaded 
il  to  the  73/.  16/. ;  whereas  the  PlsuntiflF  had  altoge- 
Aier  pafied  by  a  material  part  of  that  plea,  and  tendered 
m  ifltie  upon  a  fingle  averment  thereof  only,  which,  if 
found  for  the  Plaintiff,  would  not  entitle  hini  to  judg« 
Aent  upon  that  plea*  And  alfo  for  that  the  faid  repli- 
Cttion  in  that  behalf  did  not  fully  and  fufficiently  con- 
fofa  and  avoid,  or  traverfe  and  deny  the  laft  plea,  and 
#at  DO  anfwer  to  the  fame.  The  Plaintiff  joined  in 
demurrer* 
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VaugBan  Serjt,  who  argued  in  fupport  of  the  de« 
nurrer,  was  called  on  by  the  Court  to  fuftain  his  plea. 
Be  referred  to.  the  ftatute  466.3.  r.65./74.  fchi" 
AdeAf  No.4>  Ruleg.^  and  obferved,  that  the  plea  had 
puxfued  the  precife  words  of  the  aA,  which  authorized 
the  tenant  to  deduct  the  property-tax  he  had  paid  for 
the  landlord  <<  out  of  the  firft  payment  thereafter  to  b^ 
Blade  on  account  of  rent,''  and  he  faid  that  this  payment^ 
theiefore^  operated  as  a  difcharge  of  the  rent  pro  tanto. 

P  P  4  Z^^^ 


{ 


Sk\ 
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TlVCKLEK 

Piuenhce. 
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[The  Court  obfenred  that  the  converfe  of  that  propoi 
tion  had  often  been  mooted^  but  never  determinedi  ih 
\vh9theTf  if  the  tenant  omitted  to  claim  the  dedu£tioQ  ot 
of  the ^r/l  payment  of  rents  made  after  he  had  padd  tti 
dutyj  he  could  dedud  it  out  of  any  fubfequent  pa] 
ment.]    The  fecond  plea^  he  contended^  was  good. 


Heywood  Serjt.  contri.  The  plea  as  to  the  8/.  4/.  : 
bad,  fird,  becaufe  it  does  not  (hew  that  the  duties  whic 
the  Defendant  claims  to  be  dedu£led|  became  due  durin 
the  time  that  the  Plaintiff  was  entitled  to  the  rents) 
the  duties  were  due  in  refpedl  of  rent  which  had  accme 
due  to  Athinfon^  the  derifor,  in  his  lifetime,  and  now  be 
longed  to  his  executor,  the  Defendant  could  not  joftif 
dcdu£ling  them  from  rent  which  he  had  to  pay  to  thi 
heir  or  devifee  for  fuch  part  of  the  term  as  had  elaptN 
during  their  feifin.  •  There  might  be  an  arrear  of  rem 
for  ipany  years,  and  then  an  aflignment  of  tlie  reVedioa 
The  leiTee  could  not  dedu£k  all  the  property-tax  heU 
paid  for  many  years,  out  of  the  firft  payment  of  ittf 
he  had  to  make  to  the  affignee.  It  was,  therefote,  Wf 
cumbent  on  the  Defendant  to  (hew  by  his  plea,  not  od} 
that  this  was  the  firfl  and  next  payment  of  rent,  Im 
alfo  that  the  duty  fought  to  be  dedu£led  was  due  id  t^ 
fpc£l  of  the  rent  which  was  then  (irft  and  next  to  be 
paid.  The  tenant  might  owe  a  year's  rent  to  the  an* 
cedor  and  another  to  the  heir,  and  he  might  have  OCO* 
Hon  to  pay  the  heir  (ird,  yet  clearly  he  could  not  dedofi 
from  his  rent  the  property-tax  aflcfTed  on  the  rent  <ta 
to  the  ancedor.  The  ilatute,  therefore,  muft  mean.d^ 
the  duty  (hall  be  dcdiided  out  of  the  firft  payment  ti 
be  made  to  the  fame  landlord  to  whom  the  rent  be 
longs  in  refped  of  which  the  duty  was  adefledj  an 
that  the  Defendant  has  not  fufiiciently  averred,  Tl 
plea  is  alfo  bad  on  another  account :  the  property-tax 
payable  on  the  20th  of  September^  but  the  payment  wh» 
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ivas  made  on  that  day  was  not  afloiTed  in  retpoGt  of  that 
portion  of  the  rent  which  became  due  on  the  29th ;, 
either  the  whole  of  the  lad  quarte/s  rent^  or  at  leaft  the 
proportionate  part  which  became  due  for  the  nine  days 
intenrening  between  the  20th  and  aplh  was  not  the  fub- 
jeft  of  that  aflTeflment;  confequently,  a  corrcfponding 
part  of  the  8/.  4J.  muft  have  been  paid  in  refpeft  of 
part  of  the  rent  of  a  former  year,  and  was  not  paid  in 
refpeft  of  the  year's  rent  from  79th  Si'ptember  1 8 1  o  to  29th 
ol September  181 1,  claimed  by  the  declaration  ;  wherefore 
the  ftatute  itfeif  difaifimis  the  Defendant's  exprefs  aver« 
ment^  that  the  duty  was  impofed  in  refped  of  the  rent 
{o  due  and  unpaid.  And  it  appears  upon  the  record*  that 
he  has  dedufled  for  at  leaft  nine  days  more  than  he  is 
entitled  to.  But  there  is  another  obje£^ion  more  deeply 
founded  to  this  claim  of  fet-off.  All  parts  of  the  aft 
^riuch  mention  the  dedu£):ion  of  the  landlord's  duty, 
diredl  it  to  be  made  upon  payment  of  the  remainder  of 
the  rent.  The  tenant  is  to  pay  it  in  the  firft  inftance, 
out  of  his  own  pocket,  not  out  of  his  landlord's  rent. 
This  a£t  requires  that  in  order  to  entitle  himfelf  to  make 
the  deduction,  he  (hall  firft  pay  the  refidue  of  the  rent^ 
wldch  has  not  been  done  here. 


^» 


I8l2. 


TiMCKLER 

Prenticx. 


Mansfield  C.  J.  Ad  to  the  point  that  the  deed 
(lipulates  for  payment  of  the  property-tax,  and  that, 
therefore,*  the  reddendum  is  altogether  void,  we  have 
twice  decided  here  {a)  that  the  illegal  part  of  the  claufe 
only  is  void,  that  is,  as  to  the  property  -  tax }  and  we  have 
not  fet  afide  the  whole  covenant,  going  much  further 
than  the  Court  of  King's  Bench,  where  it  was  only  held 
that  the  deed  might  be  fuftained,  if  the  illegality  were 
confined  to  the  independent  covenant.    As  to  the  firft 

(a)  See  Fuller  v.  Abb9tU  antef  4. 105.  and  Readjkanu  v«  BaUers^ 
mnte,4.s7* 

plea, 


554 
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TiNciaEa 


plea,  the  Defendant  having  paid  the  rate,  he  is  entitled 

to  dedttd  it. 

* 

GiBBs  J.  The  Plaintiff  Is  entitled  to  his  judgment 
for  the  73/.  i6s.  If  one  year's  rent  had  become  due 
before  the  teftator  had  died,  it  would  be  payable  to  the 
executor,  and  the  next  year's  rent  would  be  payable  to 
the  heir  \  it  might  be  that  the  tenant  might  pay  the  heir 
firft ;  but  he  could  not  dedu£l  from  the  heir  the  duty 
on  the  year's  rent  due  to  the  executor.  But  it  fufli- 
ciently  appears  by  the  plea  that  the  duty  ^s  impofed  in 
refpeQ  of  rent  belonging  to  the  Plaintiff|  and  not  to  the 
devifor,  and  in  vetpeSt  of  the  very  rent  demanded  i  and 
the  plea  as  to  the  8/.  4/.  is  good.  As  to  the  reft  the  plea 
]s  bad.  The  laft  plea  comes  to  this  (hort  points  whe- 
ther the  part  of  that  plea  which  the  Plaintiff  has  left 
unnoticed,  be  alone  a  fufficient  anfwer  to  the  Plsuntiff'a 
chum.  It  is  necefiary  that  the  tenant  (hould  ftay  on  the 
land  to  the  very  laft  time  at  which  the  thing  can  be  done* 
But  the  Defendant  has  not  ftated,  that  at  the  time  of  his 
attending  on  the  premifes  there  was  time,  or  not  dm^ 
left  before  the  fetting  of  the  fun,  to  have  counted  the 
inoney.  Therefore  the  Defendant,  I  think,  can  make 
nothing  pf  that  point  ^  it  is  not  fufficient  to  ftate  that  he 
was  there  at  and  (hortly  before  the  fetting  of  the  fun  ; 
he  ought  to  have  pleaded  he  was  there  long  enough 
\iefore  to  have  counted  the  money. 

Judgment  for  the  Defendant  on  the  firft 
|>lea,  and  for  the  Plaintiff  on  the  laft^ 
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Hutchinson  qtd  tarn  v.  Pcpeii.  Jite#  to. 

npHIS  was  an  zCtion  upon  the  flat,  of  ufury  12  jfnne^      Whtre  a  coon 

*   >?.  2.  r.  16.  for  the  penalties  given  by  that  aft  j  and  "^"  '^>^'^.  |«. 
,     •'  .      ,  '^  **  J  /,         fued  oat  withm 

diere  were  m  the  declaration  counts  on  about  30  ufunous  the  time  limited 

traafaaions.  The  caufewas  tried  at  the  8^r»g  Surry  affixes  ^Y  ^^*  ftatute, 

1812,  before  MacdonaU  C.  B.     The  Plaintifl'*  evidence  ^^^  ^U i^ 

was  ultimately  reftriAcd  to  the  14th  count,  framed  on  a  quitam  aaiooy 

tranfaAion  which  took  place'  on  20th  of  jlpril  i8io,  it  i»  not  necef- 
__,  r     .  1      -m,      w  1  1      w"7  to  comiedt 

The  wnt  was  fued    out  14th  March    181 1,  but   the  ^j^^  j^j^^tj^^ 

declaration,  though  entitled  of  Eafter  term,  was  not  with  the  writ  hf 
delivered  till  the  laft  day  of  Michaelmas  term  181 1,  ^lan^thrprol^ 
fime  to  plead  having  repeatedly  been  obtained :    and  tion  of  the  writ. 

the  queftion  was,  whether  it  wai  neceflary  to  conneA      ^*^  ^"*^ "  "^^ 

.a  matter  of  ngh^ 
by  proof  the  writ  which   was   produced,   and   which  ^^  ^^y  jj^  ,^ 

bad    been   fued   out    within    the    tin^e   of   limitation  ftnined  to  oat 

in   the   ftatute,    with    the    declara^on.in  the  caufe  ?  1^^ 

Such  proof  was  not  given,  and  the  Plaintiff  was  non- 

fixited,  I^ut  the  Chief  ^arpn  referye^  the  above  point  on 

(hat  fingle  county 

B^  Serjt.  had  obtained  a  rule  tilfi  to  fet  afide  this 
nonfuit,  and  tha^  a  new  trial  might  be  had,  againft  which 
rule  Shepherd  Serjt.  now  (hewed  caufe,  and  obferved  that 
the  writ  which  was  produced  at  the  trial  was  a  common 
capias,  and  though  on  fuch  a  writ  a  plaintiff  might  de- 
clare qui  tam^  yet  it  did  not,  on  the  mere  face  of  it, 
neceffarily  appear  to  be  the  foundation  of  a  qui  tarn 
aflion.  Where  tliere  are  feveral  writs,  and  the  fecond 
is  not  fued  out  in  time,  it  is  neceffary  to  (hew  the*  firft 
yras  fued  oift  in  time,  and  that  the  others  were  con^ 
pedled  with  it.      The  Plaintiff  here  therefore  (hould 

(henf 
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HUTCaiKSQIf 
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fliew  that  the  writ  was  fued  out  in  time  and  that  A^ 
declaration  qui  tarn  is  founded  on  it. 

Bffi  and  Vanghan  Serjts.  centra^  cited  ParfonsY.  Kin^ 
7  r.  iJ.  6.  and  were  (lopped  by  the  Court. 

Mansvield  C*  }•    I  do  not  fee  how  this  differs  frees 
the  common  cafe,  I  never  faw  any  thing  but  the  wr^ 
produced,  no  evidence  is  ever  given  that  the  a£tion  pro 
ceeds  on  that  writ,  the  produdlion  of  a  writ  within  tl^ 
time  is  enough.     Here  then  is   a  writ  within  time,  and 
produced,  and  as  the  Plaintiff  may  declare  qui  tarn  on  it^ 
there  is  no  reafon  why  it  is  not  applicable  to  a  ^'  Uamt 
aAion  $  therefore  the  rule  mud  be  abfolute,  for  fettiiy 
afide  the  nonfuit,  and  to  have  a  new  trial.     But  tbe 
Chief  Baron  certainly  meant  by  referving  the  point}  ta 
omfine  the  Plaintiff'  only  to  this  one  count. 


Heath  J.     If  they  are  to  go  down  on  the  fiflie    , 
trial  of  the  fame  record,  how  are  we  to  reftrain  them  ^ 

GiBBS  J.     A  motion  for  new  trial  is  not  a  mattcfr  of 
right.     If  the  Chief  Baron  meant  to  give  the  PlaindP 
leave  to  move  on  that  point  only,  he  will  have  only  vbt 
is  granted.     If  a  new  trial  be  granted  becaufe  a  Judge 
has  improperly  nonfuited  the  Plaintiff",  I  apprehend  ^ 
new  trial  muft  take  place  upon  the  whole  record,  not  bot 
that  there  may  be  cafes,  in  which  the  new  trial  may  be 
retrained  to  a  particular  part  of  the  record,  as  if  die 
Judge  gives  leave  to  move  on  a  point  or  part  only,  upon 
a  ftipulation  undcrftood,  between  the   Judge  and  the 
counfel,  that  he  (hall  not  move  on  any  thing  elfe,  or  if    1 
on  the  evidence,  the  Court  above  thinks  that  juftice  ha     ' 
not  been  done,  but  that  they  fliall  do  more  injuftice  by . 
fetting  the  matter  at  large  again,  they  may  reftrid  the 

parties 
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ir^es  to  certain  points  on  the  fecond  trial ;  but  where 
le  'FlaintiflF  has  been  nonfuited  on  the  mifruling  of  the 
odgejunlefs  there  be  fome  agreement  between  the  partieSy 
fe  cannot  confine  them.  PiP£iU 

Rule  abfolute  for  a  new  trial  generall]^* 


HUTCHINBOX 


^m- 


Bryan  v.  Woodward.  •^mwt  y 

IN  this  caufe  the  Defendant's  bail  had  obtained  a  rule      If  a  non  com. 

mfi  to  difcharge  the  Defendant  out  of  tlie  cuftody  of  St^aS^ 

the  (herifF  of  OxfordJlirCi  upon  an  affidavit,  that  in  No^  and  gives  bail,  the 

wafer  i8i  I,  when  the  arreft  took  place,  the  Defendant  ^^^"^  will  not, 
^       r    •  11  .  *^^  judgment  re- 

*M  a  ferjeant  on  permanent  duty  on  the  permanent  covered  arainft 

^  of  the  4th  regiment  of   Oxfordjliire  local  militia,  the  bail,  fet  afide 

wdalfo  that  the  amount  for  which  he  was  arretted  did  ^^  Proceedings 

and  cancel  the 
«ot  exceed  15/.  bailbond. 

Skipherd  ^€X]U  now  (hewed  caufe  againft  this  rule, 

^fon  affidavits  which  ftated  that  the  Defendant  had  given 

^kiilbond,  and  the  Plaintiff*  had  proceeded  in  an  aflion 

^l^ereon  againft  the  bail,  who  pleaded  a  (ham  plea,  and 

ftat  the  PlaintiflFhad  fince  recovered  judgment,  and  that 

^bail  had  brought  a  writ  of  error,  which  was  now 

Pttding :  he  contended  that  under  thef&  circumftances 

^ Defendant  was  not  entitled  to  relief:   in  the  firft 

>bce,  it  did  not  appear,  that  the  principal  Defendant 

%a$  an  obje£^  of  the  exemption  from  arreft.  The  ftatute 

49^.3.  ^.40.7^31.  which  was  the  only  aft  applicable 

to  this  cafe,  enafts  that  no  noncommiffioned  officer  in 

he  local  militia  (hall  be  fubjeft  to  the  provifions  of  the 

lUtinjr  aft  or  articles  of  war,  except  during  fuch  time 

I  be  iball  be  receiving  the  pay  of  his  rank  in  the  local 

militia, 
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militiaj  or  (hall  be  called  out,  aflembled,  or  embodiedf 
tinder  the  proYifions  of  48  6.3.  ^.  iii.    The  ftatute 
49  G.  3*  r.  82.  /  1*  by  making  a  diftmftion  between 
ferjeants    on    permanent    pay  and  others,   (hews  that 
fome  ferjeants  are  not  on  permanent  pay :  it  was  not 
fwom  that  the  Defendant  was  receiving  pay,  and  the 
hdt  was,  that  the  local  militia  were  not  called  out, 
aflembled,  or  embodied  at  the  time  of  tht.arreft.    In 
the  next  place,  the  rule  was  incorredly  framed,  as  it 
prayed  the  difcharge  of  the  Defendant  out  of  the  cuf* 
tody  of  the  (herlff,  whereas  he  was  not  in  cuftody :  it 
ought  to  have  been  a  rule  for  cancelling  the  bail  bond, 
and  fetting  afide  the  proceedings :  but,  thirdly,  the  pri- 
vilege of  exemption  from  arreil,  is  the  privilege,  not  of 
the  Defendant  perfonally,  but  of  the  public  whom,  ht 
ierves  $  and  inafmuch  as  the  public,  fince  the  giving  of 
the  bailbond,  are  in  pofleffion  of  his  fervices,  there  is 
no  ground  for  the  interference  of  the  Court :  laftlyi  the 
Application  is  made  much  too  late>  having  for  its  obje£t 
only  the  relief  of  the  bail,  and  coming  after  the  De- 
fendant  has  not  only  given  a  bailbond,  but  permitted 
the  PlaintiflF  to  proceed  againft  the  bail  to  judgment, 
and  incur  fo  many  unneceflary  cofts,  and  now  'debys 
him  by  a  writ  of  error.     The  Defendant's  bail  ought  not 
to  be  permitted  to  avail  themfelves  of  the  objeAion  in 
this  ftage,  becaufe  they  might  have  ufed  it  before ;  in 
like  manner  as  nothing  can  be   pleaded  by   way   of 
audiid  quereld,  which   could   have   been   pleaded  puis 
darrein  continuance^  or  in  bar.     The  Defendant  is  alfo 
a  trader,  wherefore  his  privilege  ought  not   to  avail 
him. 

Lins  Serjt.  contri.  The  delay  is  equally  imputable  to 
both  parties*  The  Court  will  not  enforce  the  bail  bond, 
if  it  ought  never  to  have  been  given. 

8  MiNS^ 
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MiMSfiELD  C.  J.  In  this  cafe  there  is  probably  no 
^fficulty  at  all  with  refped  to  the  public^  or  with 
fped  to  the  foldier;  that  is,  if  the  foldier  is  ar- 
iledj  though  he  might  be  willing  to  get  out  of  the 
9  yet  upon  an*  application  made  on  behalf  of 
-Kfae  public^  he  would  be  difcharged  ;  but  this  appU« 
cation  is  not  made  to  obtain  the  fenrices  of  the  foldier  ; 
lie  may,  for  any  tiling  that  appears,  be  fenring  now^ 
l>ut  it  is  made  to  relieve  the  bail  after  they  hat6 
pleaded  a  {ham  plea,  fullered  judgment,  and  brought  t 
^vrrit  of  error;  after  they  have  thus  drawn  on  and 
deluded  the  Plaintiff,  they  feek  to  take  advantage  of 
'tiie  fituation  of  the  Defendant,  to  deprive  the  Plaintiff 
of  the  fruit  of  his  adiion.  I  therefore  fee  no  reafon  for 
^relieving  the  bail. 


SS9 


l8l2. 


Hbith  J.  It  is  not  the  privilege  of  the  foldier,  it 
MM  the  privilege  of  the  public ;  and  if  he  has  leifure^ 
*^rhy  may  he  not  employ  it  in  trading  ? 


GiBBS  J.  The  bail  are  not  in  fuch  a  fituation,  that 
'tiiey  might,  according  to  the  general  courfe  of  the  law, 
l>y  furrendering  the  foldier,  diicharge  themfelves;  if  they 
^^Rrere,  there  might'  be  fome  reafon  for  relieving  them, 
%ttt  as  that  is  not  fo,  there  is  none. 

Rule  difchaiged. 


h 
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June  to* 


To  prove  a 
petitioning  cre- 
ditor's debty  an 
account  figned  by 
the  bankrupt, 
charging  himfelf 
with  a  balance 
brought  over  on  a 
day  before  the 
bankruptcy^  is  not 
admiffible  evi- 
dence,  without 
politive  proof  that 
the  bankrupt 
allowed  the  ac- 
count before  the 
bankruptcy. 


Ho  A  RE  and  Another,  Aflignees  of  Parnbll  a 

Bankrupt,  v.  Cory  ton. 

^pHIS  was  an  adlion  of  trover*  brought  by  the 
afEgnees  of  a  baukrupt,  for  goods  taken  in  exe- 
cution at  the  fuit  of  Collins^  and  fold  by  the  Defendant 
the  {heriffl  Upon  the  trial  of  this  caufe  at  the  Laun^ 
cifton  Spring  Ai&zes  1812,  before  Gri7/Stfi»  B.,  in  orda 
to  prove  the  petitioning  creditor's  debt,  the  Plaintiffi 
produced  an  account,  containing  the  following  entry ; 
**  1807  OHober  31ft.  To  balance  brought  on,  835/.  lOr. 
4^?/'  (figned)  ^^  John  Hoare^ChrtftopherPamell  "  and  it 
was  proved  that  thefe  fignatures  were  of  the  hand^ 
writing  of  the  refpeflive  parties,  and  that  the  accoom 
was  acknowledged  by  the  bankrupt  after  the  balance  w« 
{truck  *,  but  it  was  not  exprefled  that  the  balance  ;«hi 
acknowledged,  or  the  fignatures  put,  at  the  time  of  the 
date,  or  at  any  other  time  before  the  date  of  the 
commiflion  of  bankruptcy,  which  iflued  in  1808;  Of 
the  other  hand,  nothing  came  out  on  the  crofs-ex'ami 
nation  to  countenance  the  furmife  that  it  was  figned 
after  the  bankruptcy.  Lens  Serjt.  contended,  that  tW 
account  ought  prcvioufly  to  be  (hewn  to  be  made  befon 
the  bankruptcy,  becaufe  after  the  bankruptcy  the  bank* 
rupt  could  not  concert  an  account  with  a  creditor,  no] 
admit  any  thing  that  went  to  fupport  his  commiffioi 
of  bankruptcy;  and  that  though  the  laft  item  h 
the  account  was  dated  in  1 807,  and  if  it  was  made  u] 
immediately  after  that  tranfatlion,  it  would  be  evidence 
yet,  that  inafmuch  as  there  was  no  proof  when  it  wai 
made,  it  was  inadmiflible.  Graham  B.,  thought  this  wai 
primd  facie  evidence  to  go  to  a  jury,  that  the  accoun 
was  made  at  the  time  it  purported  to  be,  and  accordingl] 
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left  it  to  them^   and  they  found    a    verdi£l    for    th^ 
Plaintiff: 

X,ens  Serjt.  had  in  Eqfter  term  laft|  obtained  a  rule  nifi 
to  fet  afide  this  verdiA  and  have  a  new  trial. 


HOABB 

CoRranii 


JPell  Serjt.  now  (hewed  caufe  againft  that  rule,  and 
tended,  that  fince  it  flood  at  lead  indifferently  on  the 
Idence,  whether  the  bankrupt  (igned  the  paper  before 
th^  bankruptcy  or  after  it,  the  paper  and  the  date  on  it 
-w eve  primA  facie  proof  of  its  being  made  at  the  time  it 
pis.jrp6rted  fo  to  be ;  and  it  was  therefore  proper  to  be 
fubmitted  to  the  jury.  He  alfo  argued  from  the  in- 
trxT^^c  evidence  afforded  by  the  date  of  items  on  the 
otl^er  fide  of  the  account,  that  it  muft  have  been  dated 
oii    «he  31ft  of  OBober. 


ms,  contrii  contended,  that  whether  the  paper  was 
^dxxiiffible  evidence  or  not,  depended  wholly  upon  the 
iiirie  when  it  was  made,  and  the  Plaintiffs  did  not 
^^t^mpt  to  produce  any  evidence  that  the  account 
^^^s  allowed  at  the  time  when  the  balance  is  therein  dated 
^^  liave  been  due :  it  was  incumbent  on  them  to  (hew^ 
the  paper  was  of  fuch  a  defcription  that  it  could 
"received  in  evidence. 

AIansfield  C.  J.     The  very  materiality  of  this  paper 
^^p«nds  upon  the  truth  of  its  being  acknowledged  before 
*^^  bankruptcy :  that  mud  be  proved  by  evidence  dehors 
paper. 


IBBS  J.     The  Plaintiffs  were  bound   to  ihew  by 
,  that   the  paper  which  they   wiflied  to   pro- 
was  made  and  figned  before  the  bankruptcy,  and 
P^cially  as  it  fecms  that  the  Plaintiffs  took  upon  them- 
ves  to  give  evidence  of  an  a£lual  acknowledgement  by 
V^oL.  IV.  Q  q  the 
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die  bankrupt  befides  the  writing;  tfaey  therefore  cer« 
tainly  ought  to  ihewi  as  part  of  their  cafej  at  what  time 
the  acknowledgement  was  made. 

Rule  abfolute  for  a  new  triaL 


Jwn  to.  Gould  v.  Bradstock. 

Hcldthattrefpaft  'THIS  was  an  a£tion  of  trefpafs  for  breaking  and 
ISdnftrLdlord  entering  the  PlaintiflTs  mJU,  and  taking  hb  goods. 

who  occupied  an    The  Defendant  pleaded,  firft,  the  general  iflue ;  (ecoodlji 
^'^TT^K'T'l   that  he  had  diftrained  on  the  PlaintiflF  for  rent  of  tbe 

mill  demifed  to  his 

tenant,  from  <n^  Upon  a  demife  by  the  Defendant,  and  that  after 

which  it  was         the  five  days  elapfed,  he  had  broken  and  entered  die 

boardedToor  ^  ™^'  *^  8^*  *^  ^^  diftrefs,  and  averred  a  tender  of 
without  any  amends  for  the  irregularity  under  the  ftatute  ii  6.3. 

r^Ae  fli^rfhU  ''•  '9*  ^P^°  ^^  trial  of  this  caufe  at  the  Worajlir  Sfrin 
own  apartment  AffizeS  x8i2,  before  Mar/ball  Seijt.  the  evidence  iraif 
and  entering  that  the  Plaintiff  was   in   poffeflion  of   a  psq>er  mill 

ture^to  ditodn^  contained  in  a  building,  of  which  the  Defendant  himfelf, 
rent.  who  was  the  landlord,  occupied  the  upper  ftory.   A 

wheel  in  the  lower  mill  was  partly  conne£led  with  the 
floor  of  the  upper  tenement,  and  covered  with  a  board} 
there  was  no  plaiftered  ceiling  below  it.  The  Defendant 
took  up   the  board,   and  thereby  defcended    into  tbe     I 
room  below,  and  diftrained  for  a  year's  rent  which  wal 
in  arrear,  the  Plaintiff  having  left  the  lower  part  locked 
up,  and  run  away ;  and  the  queftion  was  made,  wheth^ 
the  entry  by  that  aperture   to  make  the  diftrefs  w^ 
lawful.    The  verdift  paffed  for  the  Defendant:  wi^ 
liberty  to  the  Plaintiff  to  move  to  fet  it  afide.    A^^ 
accordingly  Shepherd  Serjt.  had  in  Eqfter  term  obtadn^^ 
a  rule  mfi  to  fet  afide  this  verdict,  and  that  a  new 
might  be  had. 
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Befl  Serjt.  now  (hewed  caufe  ngainfl  that  rule ;  and 
admitting  the  law  to  be,  that  a  man  may  not  break  tlie 
houfe  of  another  in  order  to  make  a  diftrefs,  or  execute  a 
writ  of  execution  in  a  civil  action,  yet  he  urged,  that 
riie  law  in  that  refpefl  was  not  to  be  carried  further  than 
the  cafes  had  already  gone.  Here  thd  Defendant  had 
not  broken  any  part  of  the  premifes  of  the  Plaintiff: 
for  it  was  on  the  Judge's  report,  that  the  boards  which 
were  taken  up  were  the  boards  of  the  Defendant, 
and  the  floor  of  his  own  room,  and  it  appeared  that 
tliey  were  intended  to  be  taken  up ;  for  there  was  no 
ceiling  to  the  room  below  ;  though,  in  order  to  diftrainy 
m  peifon  cannot  break  open  the  houfe,  yet  if  he  finds  it 
broken,  he  may  enter,  which  was  the  cafe  her^,  for  the 
taking  was  after  the  breaking,  9  Vin.  Abr-  152.  M.pL 
%•  (sT  7.  it  is  faid  that  he  (hall  diftrain  for  rent 
per  ^la  eifeneftras.  And  the  protection  extends  only  to 
tlie  outward  (hell  of  the  houfe :  now  here  the  De« 
fendaot  was  already  within  the  inner  door. 

Sb^erdf  contrh.  The  argument  that  the  Defendant 
may  break  his  own  floor  to  enter,  would  go  to  this  ex- 
tent, that  if  a  landlord  lives  next  door  to  his  tenant  he 
may  pull  down  his   party-wall  and  come  in  thereby. 

May  a  landlord  come  down  a  chimney  to  didrain  ?  It 
is  burglary  to  enter  through  a  chimney,  though  in  fo 
doing,  nothing  is  a£tually  broken,  and  if  goods  had 
been  ftolen  through  this  hole  in  the  floor,  it  would  have 
been  burglary.  This  is  not  like  entering  through  an 
aperture  found,  it  is  an  exprefs  breaking  for  the 
pnfpofe  of  entering.  The  leflTor  might  in  like  manner 
Jhave  taken  away  the  whole  floor,  contrary  to  his  demife 
of  a  room  protected  by  an  inclofure  on  fix  fides. 
The  floor  is  the  upper  barrier  or  furface  of  the  thing 
demifed,  and  if  a  (Iranger  had  broken  it,  the  Plaintiff 
might  have  maintained  trefpafs.     And  if  the  Defendant 

Q  q  2  had 
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had  dwelt  below,  and  the  Plaintiff  above,  the  argument 
would  have  been  juft  as  good  for  the  landlord  to  pufh 
up  the  boards,  and  fo  enter  and  diftrain^  The  only 
legal  mode  of  getting  into  a  houfe  is  through  the  door* 
The  right  to  go  in  mud  depend  on  the  legality  of  the 
mode  of  opening  ^  if  he  may  illegally  break  the  houfe 
at  one  time  and  enter  at  another,  a  (heriff  might  do 
Ihe  fame,  and  contend  that  an  execution  fo  executed 
was  lawful. 


Mansfield  C.  J.    The  Plaintiff  does  not  go  on  the  aA 
of  II  G*  3*  r.  19.  to  recover  damages  for  any  fuppofed 
irregularity  :  he  goes  on  the  trefpafs ;  and  he  muft  make 
out  that  thefe  boards  were  the  Plaintiff's  fole  property, 
which  as  they  were  not :  what  is  decided  in  this  cafe 
will  not  do  much  harm  or  good  as  a  precedent,  for 
probably  the  circumftance  iiever  happened  before,  or  will 
ever  happen  again :  but  the  cafe  is  this ;  the  Defendant 
removes  the  floor  of  his  room,  which  floor  was  his; 
it  is  faid,  that  it  ferved  as  a  ceiling  to  the  tenant  below, 
but  that,  at  mod,  could  only  make    him    tenant   in 
common,  and  one   tenant  in  common,    although   he 
probably  might  have  fome  remedy  or  other  for  being 
difturbed  in  the  ufe  of  his  ceiling,  cannot  bring  trefpafs  -^ 
againft  his  companion.     After  the  Defendant  has  moved    J 
the  boards  he  can  get  into  the  houfe,  and  that  without  a  -^ 
trefpafs  ;  and  when  he  can  get  into  the  houfe  without  ^ 
trefpafs,  he  may  lawfully  diftrein.    I  therefore  think  the  ^^ 
law  is  with  the  Defendant. 


The  reft  of  the  Court  concurring,   the    rule  wai 
.difchargcd« 
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Kahl  v.  Jansen.  r 

Jtme  ii« 
KaHJL.    v.  Co  LOGAN. 

npHESE  were  aftions  brought  by  the  affured  againft      The  letten  of 

the  underwriters  on  a  policy  of  infurancei  eSe&ed  ^J^jn  ^  fj^ 

the  28th  oi  OHober  1I071  and  was  <*  upon  coffee  and  reign  countryy 

fugar  on  board  the  Toung  Cornelius^  at  and  from  London  ^^^  i^^  *^°"- 
y>f    ./t.     ^     1        1    ^    /t     f  .   /v     11    1  /•  1       ^^*8  of  letters 

to  Cbrt/ttanfand  and  Amjlirdatn^  againlt  all  lots  Qr  da-  from  another 

mage^  riiks  of  feizure  and  detention,,  or  capture,  in  or  agent  of  the  aflur- 

out  of  port,  untU  aaually  fafely  lodged,  free  from  aU  ^cTa^dLftthe 

reftraint,  in  a  warehoufe  belonging  to  the  aflured  at  prindpid. 

Amfierdam^  warranted  free  from  Britijh  capture/'   Thefe 

caufes  were  tried  before  Mansfield  C.  J.  at  Guildhall^  at 

the  fittings  after  Michaelmas  term  181 1,  and  at  the  trial 

the  capture,  intereft,  and  licence,  were  clearly  proved. 

It  appeared  that  the  fhip  failed  in  the  end  of  November^ 

and  arrived  at  Chriflianfand  on  the  20th  of  December. 

The  bill  of  lading  was  to  Cbriftianfand  only,  to  MeiTrs. 

Maitbifon  and  Co.,  the  agents  there  of  the  Plaintiff.    On, 

the  fliip's  arrival  at  Cbriftianfand  the  captain  applied  for 

a  clearance  for  Amjlerdam^  which  was  refufed,  and  he 

applied  again,  but  how  often,  did  not  appear ;  but  at 

cme  particular  time*  in  January  he  was  again  refu&d. 

There  was  no  evidence  from  whence  it  could  be  inferred 

^hat  though  tlie  Danes  refufed  a  clearance  for  Amjler^ 

<iam  they  would  grant  it  to  any  other  place  afterwards. 

In  January  permifiion  was  obtained  at  Chrijian/and  to 

Xand  and  fell  part  of  the  cargo  there :  and  accordingly 

30  or  60  caiks  of  fugar,  and  200  bags  of  coffee,  the 

Uipper  part  of  the  cargo,  were  unloaded  under  bond. 

In  February  the  captain,  who  had  failed  with  fimulated 

papers  to  cover  his  cargo,  in  violation  of  the  confidence 

^f  his  owners,  difclofed  to  the  Danijb  government  that 

Q  q  3  the 
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l8i2*  the  cargo  came  fcom  England;  on  which  the  goods  were 
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^       feized.    Vaugban  Serjt.,  on  behalf  of  the  Defendanty  con- 
^.  tended^  that  as  foon  as  the  clearances  were  refbfed  at 

Hjms.  Chtt/lia ft/and f  the  t^IaintiflF  ought  to  have  abandoned  to 
the  underwriters,  if  he  conceived  that  the  voyage  was 
then  defeated  by  an  afl  of  hoftile  feizure :  but  inftead 
of  taking  that  courfe,  he  had  ele£^ed  to  make  Cbri/Kan^ 
/and  his  port  of  delivery  in  lieu  of  Am/lerdam^  and  had 
taken  the  chance  of  that  market  \  and  had,  by  taking  out 
part  of  the  goods  there,  with  th^  intention  of  felling 
them,  voluntarily  put  an  end  to  the  voyage,  and  dif- 
charged  the  Defendant  from  the  policy.  An  anfwer  in 
Chancery  was  put  in  by  the  Defendant  in  the  firft  cattfe^ 
in  which  the  Phintiff  admitted  that  the  voyage  to  Am* 
fierdam  was  abandoned  after  it  became  impoffible  to  ]m>- 
ceed  thither,  but  not  before  :  that  the  goods  were  landed 
at  Chrtftianfand  with  a  view  of  terminating  the  voyage 
there,  but  not  till  after  the  clearance  had  been  refafed : 
and  tliat  the  voyage  was  terminated  before  the  goods 
were  feized,  but  not  before  they  were  detained :  and 
that  the  landing  of  the  goods  took  place  by  the  order  of 
MefTrs.  Matihifon,  And  in  this  anfwer  certain  lettefs 
from  Meffrs.  Mattbifony  as  agents  to  the  Plaintiff,  were 
admitted  to  have  been  written,  and  copies  were  annexed 
to  the  anfwer,  which  the  Defendants  propofed  to  read  in^ 
th6  (irfl:  caufe,  and  in  the  fecond  to  read  the  letters  them 
felves.  One  of  thefe  letters  was  from  Waltman  at 
Amjierdamy  containing  a  letter  which  he  had  received 
from  ColUnfonj  a  perfon  at  Embdeny  who  was  a  partner  in 
Mcflrs.  MatthiJof{%  houfe  at  ChriJHanfandy  and  was  to 
this  effeft:  dated  Amflerdam,  "  The  Tcung  ConH' 
lius  is  arrived  in  Chrtflianfandy  but  Oie  dare  not  de- 
part again,  which  is  very  good  news,  as  here  all  is 
fliut  up.  MefTrs.  Mattbifon  and  Co.  have  communi- 
cated this  CO  me  from  Embden^  and  he  fays  that  his  mer- 
cantile 
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cantile  boofe  referred  to  another  letter  in  which  all  it  l8i3« 

laid  I  but  that  letter  is  not  received,''  &c.  The  De- 
fendants contended  that  thefe  letters  were  part  of  the 
lran£i£Uons  pf  the  Plaintiff  in  this  caufe.  But  the 
Plaintiff  objeAed  to  dieir  jbeing  read,  contending  that  the 
Defendants  had  produced  no  evidence  of  any  thing  that 
thefe  agents  had  done,  fo  that  they  were  not  witneffes 
in  the  caufe}  but  that  even  if  they  were,  the  agents 
fhemfelves  muft  in  this  cafe,  as  in  all  others,  be  called  to 
give  their  teftimony  on  oath.  Maimers  v«  Abraham^  i  Eff. 
375*  And  the  Plaintiff  further  contended,  that  the  let- 
ters were  written  without  any  authority  from  him. 
JUofufiMCJ.  thought  the  letters  were  not  evidences 
and  could  not  be  read :  and  accordingly  the  Plaintiff  had 
a  verdi£l  in  each  of  the  anions  i  but  the  Judge  referved 
the  point*  And  in  Hilary  term  laft  Lens  and  Vmtgban 
JSeijts*,  for  the  Defendants,  obtained  a  rule  ni/i  to  £^ 
alide  the  verdiAs,  and  that  new  trials  fhould  be  had ; 
jigainft  which  rules 

Sbipbifd  and  Beft  Serjts.  in  Eafter  term  (hewed  canle, 
and  contended  that  though  where  an  agency  has  been 
clearly  eftablifhed,  what  ^n  agent  fays  or  does  is  evidence, 
as  in  making  a  contract}  ftill  it  goes  no  further;  and 
'^hat  he  fays  of  a  contract  after  it  is  made  is  not  evi* 
^ence.  In  infurances,  tlie  letters  of  agents,  defcribing 
^e  ftate  cf  the  (hips,  are  evidence ;  but  only  to  ihew 
_  the  extent  of  the  knowledge  of  the  affured  on  the  fub- 
jeA  at  the  time  of  the  infurance,'  and  as  part  of  the 
^fT//  gefia.  So  alfo,  letters  in  many  other  cafes  are  ad« 
.jnii&ble,  but  not  as  if  they  were  metamorphofed  into 
•riritnefies,  and  put  into  the  box  to  fwear  the  lz6t% 
■'  contained  in  them ;  for  when  the  witnefs  is  in  the  box 
-  liis  letters  are  not  admiffible;  but  only  his  own  evidence 
''i^  what  he  has  done,  Mjoifitrs  v.  Abraham.  But  in 
-this  cafe,  any.thing  iSoAX^^Wrnkman  wrote  at  Amftirdam 

(2  <1  4  could 
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could  not  prove  what  happened  at  Chriftianfand.  It  doe§ 
not  appear  even  to  be  proof  that  Amjlefdam  is  fliut  ups 
as  he  fays  ;  for  he  was  only  to  be  confignee  of  the  goods, 
in  cafe  the  (hip  arrived  at  Ainflerdam^  and  as  the  fliip 
did  not  arrive  there,  he  was  not  confignee.  He  did  not 
even  profcfs  to  write  this  information  as  of  his  own 
knowledge.  A.  writes  to  B.  that  C.  had  written  to  A.^ 
faying  that  D.  hsKd  written  to  C.  that  certain  fa£ls  bad 
occurred.  If  Waltman  were  now  examined  in  perfon, 
he  could  only  fay  that  xColltnfon  had  told  him,  that 
Matthifon  had  told  him  Collmjon^  that  certain  events  had 
happened  at  Chriftianfand^  If,  (which  is  dill  ftronger), 
the  Plaintiff  had  been  at  Chri/liafifand,  and  Waltman 
being  in  the  witnefs  box,  had  fwom  that  Collinfm  told 
him  that  the  Plaintiff  had  told  him  Colli ftfon,  that  fuch 
events  had  happened,  that  evidence  would  not  have  been 
admif&ble ;  for  the  declarations  of  agents,  to  be  admiflible, 
muft.at  all  events  be  of  things  they  know  of  their  own 
knowledge,  and  not  of  what  they  have  heard  from  others. 
Bauer  man  v.  Radenius^  ^  T,  R.  668.  Bauerman  was  agent 
for  the  perfon  really  intcreded,  and  had  dated  in  the 
courfe  of  the  tranfa£tion  that  the  captain  was  not  at  HA 
to  blame.  It  was  urged  that  his  fbatement  was  not  ad- 
mifTible  as  evidence ;  but  the  Court  held  it  was,  becauie 
Bauennan  was  the  Plaintiff  on  the  record,  and  therefore, 
though  not  intereded,  all  that  he  had  faid  or  done  was 
evidence.  But  if  the  party  intereded  had  chofen  to  be 
Plaintiff  for  himfelf,  then  it  may  be  inferred  from  what 
Lord  Kenyon  faid,  that  Bauerman* s  letter,  written  after 
the  time  of  the  tranfadlion,  would  not  have  been  e^ 
dence.  In  that  cafe.  Biggs  v.  Laurence^  3  T.  R,  454^... 
was  cited  :  but  there  the  acknowledgment  of.  Wood  was^a 
part  of  the  res  gejla :  a  cargo  was  fent  from  Jerfej^  a^ 
party  named  Wwd  was  feni  as  the  agent  to  fetch  thatiS 
cargo  \  his  receipt  for  the  cargo  was  then  (hewn ;  it  was  ^ 
urged  that  it  was  not  evid^nce^  but  the  Court,  held  it  to  ^ 

bQ    ^ 
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beadmiAble.    That  cafe  was  extremely  difFerent  from  18 12.  . 

this.    The  fame  doftrine  is  confirmed  by  Grant  M.  R.,       '       - 
^hO|  in   Fairlie  ▼•  HaftingSj   10  Vef.  127.,  recognizes  ^, 

Maefiers  ▼.  Abraham^  and  fays,  if  any  faft,  material  to        Jansek. 
the  intereft  of  either  party,  refts  in  the  knowledge  of  an 
agent,  it  is  to  be  proved  by  his  teftimony,  not  by  his 
mere  aflertion ;  if  the  letter  of  an  agent  was  offered  as 
teftimony  of  a  pre-exifting  agreement,  it  was  properly 
reje£ted«     John/on  v.  Jf^arJ,  6  Efp.  48.  accords.     So,  a 
captain's  proteft  cannot  be  read  in  evidence,  although 
the  captain  is  agent  of  the  owner.  Zenat  v.  Porter^  7  T.R. 
158.    Neither  are  thefe  letters  the  more  admiiEble  be- 
Oiafe  they  are  written  to  the  Plaintiff.     If  a  thing  is  faid 
to  a  man,  ore  ienus^  and  not  contradi£led,  filence  is  faid 
to  give  confent ;  but  even  that  is  not  evidence  in  refpe£l 
<if  die  fpeaker,  but  in  refpefi  of  the  conduct  of  him  to 
whom  it  is  faid  :  but  as  to  a  letter,  it  is  not  feen  what 
anfwer  is  given,  or  what  is  faid  upon  receiving  a  letter,  or 
what  is  the  deportment  of  him  who  receives  it.     If  this 
letter  could  be  read,  and  a  fimilar  letter  had  been  after- 
wards written,  to  fay  the  prior  information  was  not  true, 
the  Plaintiff  might  give  in  evidence  the  firft  letter,  but 
oottid  not  be  compelled  to  produce  the  fecond  \  fo  the 
error  would  be  divulged,  but  not  the  correction  of  itl 
Nor  are  the  letters  the  more  admif&ble  in  evidence  be- 
caufe  they  are  appended  to  the  anfwer  in  Chancery. 
R^e^  ex   dent.  Pellatt,  v.  Ferrers^    2  Bo/,    bf  Pull.   548. 
Chambre  J.  held  that  "  where  one  party  reads  a  part  of 
the  anfwer  of  another  party  in  evidence,  he  makes  the 
airhole  admiffible,  only  fo  far  as  to  waive  any  objc£lion 
to  the  competency  of  the  party  making  the  anfwer ;  and 
tiiat  he  does  not  thereby  admit  as  evidence  all  the  fafls 
'^lucb  may  happen  to  have  been  dated  by  way  of  hear- 
say only,  in  the  courfe  of  the  anfwer  to  a  bill  filed  for  a 
^fcovery."    If  thef  account  given  of  a  tranfa£tion  by  an 
Bgeot.were.to  be  evidence,  there  is  no  man  who  might 

not 
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i8i2.  not  be  rmned  by  hia  agent*$  loofe^  or^  petliapiy  tiMclier- 
OU8  conTerfation :  for  it  follows  that  if  a  maa  is  onoe 
conftittited  an  agenti  though  it  be  for  a  particular  pur« 
pofe»  he  would  make  every  thing  that  the  agent  may 
fay,  evidence,  even  if  he  has  it  from  hearfay,  tnmfiait- 
ted  through  any  number  of  perfons. 

Lens  and  Vaughan^  cpntri.    The  cafe  of  Pdlai  wad 
Ferrari  does  not  apply  i  it  only  decided  that  aldiongh 
a  party  admit  he  has  heard  any  circumftance,  that  hear* 
fay  admiflion  will  not  avail  againft  himfelf ;  and  Famte 
V.  Hqftings  was  decided  upon  the  ground  that  die  perfim 
waft  not  Haftingi  agent    The  cafe  of  Bigg  v.  LoMirma 
was  not  anfweredy  nor  has  it  been  overruled :  and  it  was 
decided  by  BuUer  J.  no  light  authority.    In  the  fubfe- 
quent  cafe  of  Bauerman  v.  RadeniuSf  the  queftion  was, 
whether  the  declarations  of  the  Plaintiff  on  the  record 
might  be  given  in  evidence ;  and  Lord  Kenjcn  held  diey 
might.     And  as  to  Senat  v.  P^rUr^  that  was  a  queftkm 
whether  a  proteft  of  the  captain,  handed  over  by  the 
PlaintiSy  could  be  received  or  not;  and  that  may  be 
anfwered  by  faying  that  quoad  hoc  he  was  not  agent 
As  little  do  thofe  authorities,  that  fubfequent  declan* 
sions  of  an  agent  refpedling  a  paft  tranfa^ion,  are  inad- 
miflible,  (hake  the  cafe   of  the  Defendant;  for  thele 
letters  are  in  fa£l  accounts  of  fales ;  and  an  account  of 
fales  would  not  ceafe  to  be  evidence  becaufe  the  fale 
was  finifhed,  and  was  a  paft  tranfa£lion.     The  mere 
queftion  is,  whether  the  accounts  received  and  tranfmit-^ 
ted  from  one  agent  to  another,  are  not  all  parts  of  tboH 
^es  gejla^  and  therefore  admiffible  againft  the  principal  ^ 
The  Plaintifis  have  laboured  to  prove  that  Cbriftimnfiutam 
became  the  end  of  the  voyage,  not  from  choice,  bur ji 
from  abfelute  neceffity.    But  it  is  immaterial  to  tb^ 
Defendant  which  was  the  caufe.    At  the  time  of  th^^ 
fliip's  fixft  ftopping  at  Cbrj/Hoftfoiid  it  was  a  •matter  tt^ 

necei&ty,^' 
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neceffitjy  but  the  Plabtifiii  afterwards  made  it  a  matter  ^11. 

of  choice!  haying  the  profpedi  of  a  good  markety  and 
the  vojrage  which  was  at  firil  intended  to  have  terminated 
at  Amfierdam^  was,  by  the  eleflion  of  the  party>  ter- 
minated  at  Chriftianfand  s   the  fubfequent  confifcation 
was  long  after  the  voyage  had  terminated,  and  after  the 
underwriters  were  thereby  difcharged  from  their  riiL 
This  being  fo,  the  queftion  is,  whether  the  letters  repre- 
fenting  what  was  then  pafling,  the  condu6t  then  necef- 
lary,  and  the  reafons  why  the  Plainti£Es  purfued  it,  are  not 
prim4  facte  to  be  heard.    The  caufe  of  the  lofs  was  the 
difclofore  made  by  the  mafter,  at  a  time  long  after  thefe 
letters  were  written.    The  argument  ufed,  that  not  the 
letter,  but  the  condud  of  the  perfon  receiving  the  intel- 
ligence, is  the  evidence,  is  not  applicable  here ;  for  what 
could  the  receiver  of  the  letter  deny  here  ?  The  letters 
are  ufed  as  evidence  of  the  condu£l  of  the  principal,  that 
the  (hip  did  terminate  her  voyage  at  Chriftianfand^  he  in* 
tending  that  (he  ihould  there  terminate  it.     The  agency 
of  die  writers  to  difpofe  of  the  cargo  was  admitted^ 
and  it  was  not  fuggefted  that  they  had  exceeded  their 
authority.    This  is  a  matter  of  great  importance  in  the 
commercial  world,  for  the  attendance  of  all  thefe  witnefles 
cannot  be  compelled,  fcattered  as  they  are  in  difierent 
parts  of  Europe. 

Cur.  adv.  vult. 

The  court  having  decided  againft  the  admiflion  of  die 
letters  in  evidence  in  the  cafe  of  Langhorn  v.  Allnutty 
rnnie  ^w.y  which  was  argued  and  determined  after  this 
»!gument,  they  did  not  again  advert  to  that  point  in 
^ving  their  judgment  upon  this  cafe,  which  was  now 
delivered  by 

Mansfield  C.  J.  In  this  cafe  it  is  not  neceflary  to  (late 
'mix  the  evidencej  which  appears  to  be  infufficient  to  make 

out 
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i8i2'.  out  the  propofition,  that  the  Plaintiflrs  Yoluntarily  aban* 
doned  the  voyage,  and  terminated  it  at  CbriJHanfand:  and 
therefore  it  does  not  feem  that  we  are  authorized  to  fay 
the  decifion  the  jury  came  too  was  wrong.  Firft,  the  fhip 
was  detained  as  foon  as  fhe  came  to  CbriJHanfand^  and  the 
clearance  was  afked  for  to  Amfierdam  and  refufed :  nor 
was  there  any  reafon  to  tliink  the  Dams  would  hare 
granted  a  clearance  to  any  other  port  which  they  refufed 
to  Amfierdam.  If  the  (hip  chofe  to  go  into  an  hoftile 
port,  and  incur  confifcation,  that  was  nothing  to  the 
Daness  therefore  the  conftruflion  of  that  refufal  is, 
that  they  refufed  to  let  the  {hip  go.  Then  it  feems  that 
as  the  ihip  was  detained  almoft  immediately  on  her  ar- 
rival, every  thing  which  afterwards  happened  muft  be 
referred  to  that  detention  of  the  (hip.  As  to  the  goods 
being  fecured  by  bond,  that  probably  was  to  fecure 
that  the  goods  (hould  not  be  carried  away  by  the  owner. 
In  February  the  captain  betrays  his  fecret,  and  the  goods 
are  confifcated ;  and,  therefore,  as  it  does  not  appear 
that  at  any  time,  after  the  (hip's  arrival  there',  the  goods 
were  under  the  dominion  of  the  owners,  fo  that  the 
owners  might  have  failed  away  with  them,  we  are 
of  opinion  that  notwith(landing  the  landing,  the  policy 
continued  in  force,  and  the  underwriters  remained 
liable  \  the  verdid^,  therefore,  in  both  cafes  is  right,  and 
the  rules  muft  be  difcharged. 

Rules  difcharged. 


J«w  13-  Hull  v.  Blake. 

thclSlSJ^^^^  j^^O^^^^  Serjt.  moved  to  amend  after  plea  the  ori-i 
refufed  in  a  writ  ginal  writ  of  entry  fur  dijfeijin  en  le  po/f^  and  ih^ 

of  entry  fur  dif~  count  thcreon,  by  ftriking  out  the  words  "  the  elder.** 

feifin  en  le  poji.  ^  • 
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It  appeared  by  affidavit  that  Nicholas  Stead  the  difleifor 
had,  at  the  time  of  the  difleifin,  a  father  living,  named 
Nicholas,  and  at  the  commencement  of  the  fuit  he  had  a 
fon  living,  whofe  name  was  Thomas,  but  which  had  been 
fuppofed  to  be  Nicholas,  and  in  confequence  thereof  the 
diffeifor  had  been  defcribed  in  the  writ  and  count  as 
Nicholas  Stead  the  elder.  The  tenant  had  pleaded  that 
Nicholas  Stead  the  elder*did  not  difleife  the  Demandant  in 
manner  and  form,  and  the  Demandant  conceiving  that 
diefe  words  would  refer  to  Nicholas  the  father,  thought 
he  could  not  fifely  proceed  to  trial  without  amending 
his  writ. 

The  Court  refufed  the  application. 


I^RICE,  Demandant;   Williams,  Tenant;  and        Jmui^ 
Lord  SoMERS  and  Edward  Charles  Cox^ 
Vouchees. 

'THE  acknowledgment  in  this  cafe  of  Edward  Charles     Notarial  feal 

Cocks  was  taken  in  Portugal,  and  attefted  by  a  notory  fjJ£^^^^JJ^ 
public^  as  required  by  the  rule  of  courts  Hilary  term  of  theacknowledg- 
14  C  3.,  except  that  it  was  without  a  notarial  feal.  ^^^  ^  *  vouchee 
The  parties  and  the  tranfadiions  were  verified  by  the  2be  ^ta^do  not 
certificate  of  the  Engli/b  conful  at  Lijbon,  afe  a  feaL 

Lens  Serjt.  moved  that  the  appearance  might  be  re- 
corded upon  an  affidavit  that  it  was  not  the  practice  for 
Notaries  in  Portugal  to  have  a  notarial ,  feal,  in  which 

Cafe  the  Court  would  difpenfe  with  the  literal  obfervance 

^^f  their  rule.     Cruitenden  v.  Bourhell,  ante  i.  144. 

Rule  abfolute* 
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i8i2. 

Jtmc  !$•  Addison  v.  Gandassequi. 

if.,  ixnerdunt*  HTHIS  was  an  aftion  for  goods  fold  and  deliTered, 

S*"for  thf  ufe  of  ^"^^  ^^^  before  Mansfield  C.  J.  and  a  fpecial  jury* 

C.>  who  18  prefent  at  the  fittings  at  Guildhall^  after  Michaelmas  term  i8li 

and  fdedt  the        y^lieti  it  appeared  that  the  Defendant  was  a  member  of 

goods*  and  mpu-  '  * 

lates  with  B,  the    8pard/b  trading  corporation^  called  the  PbiUppine  Cmn^ 

price  and  other  /a/jy,  and  was  a  direflor  of  that  company,  and 
2^  ^.^ae-'  ^^^'*^®  ^^^  ^  England  to  felect  a  large  aflbrtment 
ditf  U  vaththe  goods  deftiiied  for  Lima.  Larrazaialf  Menya^  an- 
bits  C.  with  the  Trotiaga,  a  houfe  eftabliflied  in  London^  affifted  him 
aoiount  and  a  providing  the  goods,  and  they  having  applied  to 
^^j°ia  hf*  P^'"^»ff>  with  whom  they  bad  previous  dealings  for.:^.  o 
books  and  in-  years,  the  PlaintiflF  went  by  appointment  to  the  houfe  ^zdF 
voices.  B.  cannot  Larraxabal  and  Co.  in  the  city,  with  patterns  of  good^^^ 
^^zooS^^  he  found  the  Defendant  there,  who  examined  varioB-ai 
againftC.  patterns,  cheapened  the  prices,  mentioned  the  marled 

for  which  they  were  intended,  told  the  Plaintiff  K^e 
ihpuld  charge  the  long  price,  and  he,  the  Defendac^t, 
would  himfelf  receive  the  bounty  on  exportati(»«^ii 
and  ftipulated  for  fifteen  months  credit;  he  to^i^l^ 
goods  home  to  his  houfe  in  Clarges-street^  and  ke*.^ 
them  a  week  to  examine,  and  a  clerk  from  the  Plainti^^** 
houfe  frequently  attended  on  him  there  to  fliew  z^^^ 
explain  the  patterns.  The  Plaintiff  received  a  writt^^'^ 
order  from  Larrazabal  and  Co.  for  a  quantity  of  th^^"^* 
goods;  after  which  the  Defendant  required  of 
Plaintiff  an  abatement  of  6L  per  cent,  on  the  prices 
them,  which  the  Plaintiff  refufed  to  make,  and 
parties  were  about  to  termuiate  the  treaty:  but  - 
length  the  Defendant  agreed  to  give  the  whole  pri< 
required,  and  told  the  Plaintiff  he  might  proceed 
execute  the  order.  The  Plaintiff  and  his  clerks 
peatedly  had  other  meetings  with  the  Defendant,  an*^ 
feveral  other  parcels  of  goods  Were  ordered  by  Lam 
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flJu/and  Co.,  which  had  been  fele&ed  by  the  Defendant 
t  diofe  meetings.     LarrazaM  and  Co.   referred   the 
'laintiflF  to  the  Defendant  for  inftradiiona  as  to  the 
lode  in  which  the  goods  were  to  be  packed  for  ezport- 
dotty  and  die  Defendant  gave  thofe  inftrufHons.    The 
innces  were  all  made  out  bj  the  Plaintiff  to  Larrasuh' 
s/and  Co.,  and  they  were  debited  in  the  Plaintiff's  books 
mr  die  amount  of  the  long  price.    Larrastabal  and  Co. 
n  their  books  debited  the  Defendant  with  the  amount 
f  the  invoices,  and  alfo  with  a  commilEon  for  pur* 
bafing  them,  of  2/.  per  cent,  on  the  amount,  which  was 
beir  ordinary  mode  of  dealing  with  the  Defendant,  and 
hey  credited  the  Plaintiff  Mrith  the  amount  of   the 
Qvoices.  Upon  an  occafion  fubfequent  to  thefe  fales,  Liir- 
'osatalzni  Co.  having  applied  io  purchafe  fome  goods  of 
he  Plaintiff,  the  Plaintiff  faid  he  thought  he  had  for  that 
ime  extended  his  credit  far  enough  to  LammaM  znd  Co.> 
ind  declined  furnifhing  the  goods.     Larrazabal  and  Co. 
pnrt  the  orders  for  packing  and  (hipping  the  goods,  and 
1q  dieir  own  names,  but  in  purfuance-c^  inftru£tions 
pven  by  the  Defendant,  chartered  a  veflel  to  Lima,  in 
idiich  thefe  goods  were  conveyed,  and  mftrudled  the 
anfter  not  to  part  with  the  return  cargo  until  pay- 
votat  of  the   freight  and  amount  of  LarrazabaPt  de- 
Diaad  on  the  Defendant.    The  n^fter  did  not  deliver 
the  return  cargo  but  in  confequence  of  inftruftions 
kam  Larrazabal  and  Co.,  after  a   fum  of  72,000/. 
had  been  depofited  by  the  Defendant  for  their  fecu- 
rity.     One  of  the  partners  m  ttfeir  houfe,  which  had 
beooi&e  bankrupt,    being  examined,    itated,    that  the 
houfe  purcKafed  thefe  goods  of  the  Plaintiff  on  their 
own  credit  and  account,  as  they  would  any  other  goods 
for  which  they  had  occafion  in  th^  trade,  and  Larra* 
takJ  and  Co.  had  infured  the  goods  in  their  own 
ntmes,  for  which  they  lad  a  further  commiffion  of  a  half 
fit  cent.    The  Plaintiff  contended  that  though  the  credit 

was 
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Qakoassequi. 
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was  given  to  Larrazdbal  and  Co.,  yet  that  as  the  De« 
fendant  had  the  goods,  he  was  liable  to  pay  for  them  ; 
and  that  this  was  only  the  common  cafe  of  a  broker 
buying  for  his  principal:  the  principal  when  difclofed 
is  liable.  Mansfidd  C.  J.  left  it  to  the  jury  whether 
Larrazabal  did  a£l:  as  broker  or  not,  and  obferved  that 
as  the  Defendant  faw  and  handled  the  patterns^  and  was 
feen  in  the  bufinefs,  if  he  had  been  the  purchafer,  moft 
probably  the  credit  would  have  been  immediately  given 
to  him,  tlie  jury  under  thefe  circumftances  being  of 
opinion  that  the  goods  were  fold  to  Larrazabal  as 
principal,  found  a  verdi£):  for  the  Defendant* 

JB^Serjt.  for  the  Plaintiff,  in  purfuance  of  libertf 
rcferved  at  the  trial,  obtained,  in  laft  Hilary  term,  a  rule 
nlfi  to  enter  a  verdi£b  for  the  plaintiff:  he  cited  the  cafc» 
of  Railton  v.  Hodgfon^  and  Peeie  v.  Hadgfon.  {a) 

{a)  Railton  v.  Hopgson,  and  Peels  v.  Hodgson. 

These  cafes  are  not  reported,  could  not  have  obtained  credic 
but  by  the  brief  and  notes  of  the  and  made  the  purchafes.  Smitbm^ 
rounfel  for  one  of  the  partiesy 
Ihey  appeared  to  be  to  the  fol- 
lowing effeiSt  The  former  was 
tried  at  the  fittings  after  Trinitj 
term  T8049  and  the  latter  at  the 
fittings  afrer  Michaelmas  term 
Z8049  before  Mansfield  C.  J. 
The  fadls  were,  that  the  De- 
fendant, Hodgforti  had  formerly 


Lindfay^  and  Co.  received  fro 
the  Defendant  a  conmuflum 
from  a  and  half  to  5  per  cwrf- 
upon  the  goods.  The  vendors 
entered  the  goods  in  their  own. 
books*  in  the  names  of  Sfmtb^ 
Lindfajf  and  Co.,  made  out  ther 
invoices  in  the  names  of,  and 
fent   them    to   Smitbf  lindjajp. 


been  a  clerk  with  Smitlh  Lind"  and  Co.,    and  drew  bill*  upon 

faj9  and  Co ,  and  afterwards  fet  them    for    the    amount,   which 

up  in  bufinefs  for  himfelf,   and  Smithy  Lindfay^  and  Co.  accept- 

had  a  counting-houfe  for  himfelf  ed :  the  Defendant  infixed  that 

at  the  houfe  of  Smithy  Lindfay^  he   purchafed  as   ^^  agent  of 


and  Co ,  which  the  vendors 
knew ;  that  he  purchafed  goods 
himfelf,  and  directed  the  ven^ 
dors  to  draw  bills  upon  Smithy 
Lindfayy  and  Co.,  and  make  out 
invoices  to  that  houfe,  which  was 
then  a  houfe  of  good  credit,  and 
without  whofe  iecurity  Hodg/on 


Smithy  Lindf*y%  and  Co.,  and  in 
their  names,  and  on  their  ac- 
count, as  he  ufed  to  do  when  in 
their  employ.  There  was  proof, 
however,  of  his  being  the  prin- 
cipal, and  having  bought  the 
goods  on  his  own  account :  The 
Plaintiffs  obtained  a  verdiA,  and 

Manf- 
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i  Serjt.  in  Eajler  term  laft    (hewed    caufe  181 2. 

te  role,  contending,  in  the  firft  place,  that  the 
1  not  be  made  abfolute  in  the  fliape  in  which 
OTed,  for  though  the  Court  fliould  think  the 
t  was  not  entitled  to  a  TerdiA,  it  was  not 
Plaintiff  was ;  and  the  rule,  if  any,  ihould  be 
f  trial  He  further  contended  that  the  effe£fc 
lence  was,  that  Larrazabal  was  not  the  agent 
efendant  in  the  affairs,  but  was  in  iziSt  the 
:o  whom  the  credit  was  given^  for  that  other- 
Defendant  could  never  have  obtained  the 
t  no  one  would  have  given  credit  to  a  perfoa 
and  from  whom  creditors  would  have  no 
compelling  payment  but  by  arreft.  And  he 
he  fa£i  that  the  Plaintiff  being  applied  to  for 
T  goods,  did  not  refufe  to  give  the  Defendant 
T  credit,  but  faid  they  would  give  Larrazabal 
'  credit. 


•J.,  in  famming  up  Co*,    it  would  have  depended 

if   obienred    to   the  upon  circumflano^  whether  he 

't  was  admitted  thefe  would  be  liable  to  pay  for  the 

never  delivered  to  goods  over  again;  if  it  would 

i/aj9  and  Co.;    the  hav6  been  unfair  to  have  made 

iiad  the  goodsy  and  )iim  liable^  he  would  not  hav^ 

and    lofs:    Smithy  been  fo.    What  pretence    was 

i  Co.  were  only  to  there  that  the  Plaindfis  ihould  be 

unifliony    for  which  thrown  upon  the  inl4>lvent  efiate 

nr  credit.     Suppofe  of  Smithy  Ltndfayy  and  Cct  who 

Qthorises  a  fador  to  never  had  the  goods  ?    This  was 

id  he  fells  in  his  own  a  ilronger  cafe  than  that  of  a 

principal    may   call  dormant   partner.     The   buyer 

endee  for  payment,  mufi  be  liable*  though  a  third 

that  Hodgfon   had  perfon  may  alfby  unkls  there  is  an 

!r  from  1798.     Sup-  exprefs  agreement  that  the  buyer 

r  had  not  been  known  fliall  not  be  liable."     The  jury 

lyer,  he  would  hare  found  a  vcidiA  for  the  Plaintiffs. 

Smithy  Lindjajy  and  A  motion  was  m^e  in  the  follow^ 

only  have  been  no-  ing  term  to  let  afide  the  verdiA, 

I.     If  Hodgftm  had  and  have  a  new  trial;  but  the 

hmthf  Lind/ajf  and  Court  refiiitd  it* 

7.  Rr 
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i8i2.  BeJlTXiA  t^aughan  Serjts.  in  fupport  of  the  rule,  con^ 

^^^^         tended,  that  as  there  was  no  faft  in  difpute  in  the  caf(^ 
^,  the  PlaintiflF  was  entitled  to  have  the  rule  to  enter 

Oanimaqkidl    verdift  for  him.     They  infifted  that  in  this  cafe  Larn^ 

zabal  was  the  ,mere  agent  of  the  Defendant,  which  ^hp-^ 
indicated  by  his  receiving  commiflion.     But  the  Plain^J^ 
in  hGt  had  the  fecurlty  of  both  parties,  for  under  the 
written  order,   which   did    not   affeft   the  real  buyer^ 
Larrazabal  and  Co.  were  liable  \   and   the  Defendant 
was  liable,  becaufe  he  had  the  goods,  which  raifed  a 
Afficient  contraft:  for,  by  the  law  of  England,  he  who 
has  the  goods  {hall  be  obliged  to  pay  for  them.    It  ha^ 
been  admitted  that  when  a  broker  contracts  for  a  prin- 
cipal   unknown,   when  fuch  principal  is  difcorered  he 
may  be  fued ;  and  fo  if  one  partner  only  contrafls,  the 
others,  when  difcovered,  are  liable.     They  cited  Raibm 
T.  Hod^fon,  Pede  v.  Hodfjbny  and  Po^uelv.  Nelfiny  cited  by 
Lord  Ellenborough  C.  J.  in  Paterfon  v.  Gandaffequu  »5  ^i 
6j.  IVaringv. Favenc,  I  Campb*  85.,  and  Rymer  v.Suwer* 
crappy  I  Campb.  109.     The  principal  could  only  be  dif- 
charged  by  payment,  and  that  payment  muft  be  to  the 
Tendor,  if  he  is  known;  if  unknown,  tlie  vendee  mod 
pay  the  agent;  but  unlefs  ha^pays  one  or  the  other  be 
is  liable.     Wyatt  v.  Marquis  of  Hertford^  3  Eajl^  147. 

Shepherdj  in  reply  on  the  cafes,  contended  that  the 
authorities  of  Wyatt  v.  The  l^arquis  rf  Hertford^  and 
Pcnuel  V.  NelfoHj  did  not  apply :  the  laft  was  a  quei* 
tion  of  fraudulent  payment  to  the  fador  by  the  prio- 
cipaly  after  knowledge  of  the  fad^or's  not  having  pa^ii 
and  notice  to  pay  to  the  vendor,  which  Lord  JEJW»' 
rough  held  to  be  a  payment  in  his  own  wrong,  for  he 
had  no  right  to  pay  the  fa^or  till  he  faw  the  feller  ^ 
Th^  cafes  of  Railton  v.  Hodgfon^  and  PeeU  v.  Hodtf^i 
^  arc  more  like  thk,  but  are  an  ex  parte  account  of  the 

caufe ;   and  ^8  the  rule  njfi  was  Xkot  granted^  the  ^^ 
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jeA  yns  not  difcufledj  and  therefore  the  cafes  were  of  left 
authoritjr. 

.    The  Court  tc^ok  time  to  confider,  and 
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Mansfield  C.  J.  now  gave  the  judgment  of  the 
Court.  This  is  a  motion  made  for  a  new  trial,  the 
rerdi£l:  having  been  given  for  the  Defendant.  The  cir* 
cumftances  of  the  cafe  are  very  fmgulan  The  motion 
b  made  on  the  ground  that  though  the  adlual  vendees 
rf  the  goods  were  Larrazabal  and  Co.,  yet  that  the  ver- 
di£l  ought  to  have  gone  againft  the  Defendant,  as  the 
perfoii  for  whom  the  goods  were  bought  by  luarrazabal 
■nd  Co.  I  left  it  to  the  jury  to  confider  whether  Lar^^ 
raxiAal  and  Co.  were  ading  as  fa£lors  for  the  Defendanty 
NT  whether  the  goods  were  bought  by  the  Defendant 
bimielf,  who  was  afling  for  the  Philippine  Company.  la 
Bertain  cafes  it  would  undoubtedly  be  a  monftrous  thing 
to  charge  the  Defendant,  but  in  this  cafe  there  would  be 
DO  fnch  hardfhip,  becaufe  the  Defendant  had  received 
die  money  of  the  Philippine  Company.  The  order  was 
pven  by  the  houfe  of  Larrazabal  and  Co.,  and  the  in- 
roice  was  made  out  to  them ;  and  the  goods  were  put 
Ml' board  the  fhip  called  the  Archduke  Charles,  chartered 
by  JLarrazabal  and  Co.,  under  bills  of  lading  which 
Dompelled  the  captain  to  deliver  the  goods  to  their 
Bvder;  fo  that  throughout  the  tran(a£^ion,  from  the 
b^tnning  to  the  end,  the  goods  are  treated  as  purchafed 
)f  Larrazabal  and  Co.  It  waf  proved  that  ^he  De« 
'endant  was  at  the  counting  houfe  of  Larrazabal  and 
^o*f  and  was  (hewn  a  variety  of  goods.  The  Defendant 
•fajeded  to  the  price  of  the  goods,  and  there  was  a  long 
reaty  refpe£ling  the  terms  of  payment  for  them :  what 
lad  pafled  between  Larraze^bal  junior  and  the  Plaintiff 
id  not  appear  at  the  trial ;  but  it  was  given  in  evidence^ 
bat  the  former  had  met  the  Plaintiff  before  die  Plain- 

R  r  i  tiff 
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tiff  faw  the  Defendant  at  the  counting  hoofe  of  LarraxM^ 
bal  and  Co.  Dire6iion8  ^ere  given  by  the  Defendant  how 
the  goods  were  to  be  packed ;   fo  it  was  very  clear  from 
all  thefe  tranfa£tions  that  th^fe  goods  were  intended  for 
the  Defendant,  not  individually,  (although  he  was  a 
partner  in  the  adtenture)  but  for  the  ufe  of  this 
pany.     Moore^  the  captain  of  the  {hip,  went  to  Lit 
with  the  goods,  and  accounted  with  the  Defendant  fov 
the  .proceeds  of  the  cargo,  but  not  till  after  he  ha^ 
written  to  Larrazabal  and  Co.,  and  received  orders  for 
him  fo  to  do.    The  orders  to  the  fliipper,  to  the  packer^ 
and  broker  were  read  \  all  of  which  were  made  out  m 
the  name  of  Larrazabal  and  Co.     A  witnefs,  Trotiagtt 
from  LarrazabaPs  houfe,  proved  that  he  bought  tfade 
goods  for  his  own  houfe,  exa£tly  as  he  would  buy  any 
other  goods  ^  that  he  had  been  four  years  partner ;  he  was 
in  the  houfe  of  the  Plaintiff  when  an  order  for  further 
goods  was  propofed,  and  the  Plaintiff  faid  he  could  notgtie 
JLarrazabalzad  Co.  any  further  credit.  Larrazabal ixiACoh 
gave  credit  to  the  Plaintiff  in  their  books  for  the  amount 
of  thefe  goods,  and  debited  the  Defendant.    70,000^  liad 
been  paid  as  a  depofit,  and  was  now  in  the  Book,  to 

abide  the  event  of  this  caufe,  which  I  did  not  under* 
ftand.     I  left  it  to  the  jury  to  fay  whether  this  were  the 

common  cafe  of  a  merchant  here  buying  for  his  corr^ 
fpondent  abroad,  on  which  he  charged  a  eommiiBoo,  cr 
whether  it  was  the  cafe  of  a  fa£ix>r  buying  goods  for  Ui 
principal ;  and  they  found  for  the  Defendant.  Nooe 
of  the  cafes  that  have  been  cited  at  all  refemble  tbi< 
cafe ;  for  although  it  was  not  faid  exprefsly  that  the  Plain- 
tiff did  not  look  to  the  Defendant,  yet,  upon  all  the  ca* 
cumftances  of  the  tranfadiion,  it  evidently  appears  tbt 
he  did  not.  And  if  a  man  felling  to  another  for  the  we 
of  a  third,  who  ftands  by  and  is  known,  may  make  ^^ 
contract  with  the  buyer,  without  making  the  third  per^ 
Ion  refponfible,  certainly  this  is  that  cafe.    The  caf<^ 

cit«' 
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ted  of  Railton  v.  Hodgfon  and  Peele  v.  Hodgfon^  are  very 
iflfierent  from  this :  the  partner  in  the  houfe  of  Lindfay 
id  Co.  gaive  an  accoont,  certainlj,  of  a  vesy  ftrange  man- 
n  of  carrying  on  the  trade,  but  ftill  he  made  it  the  trade 
'  Hodgfon :  and  there  could  be  no  doubt  in  thofe  cafes 
'  the  liability  of  the  Defendant.  Now  in  this  cafe,  if  it 
id  been  intended  that  tlie  fale  (hould  be  to  the  Defend* 
Lt^  and  that  Larrazabal  and  Co.  were  to  be  only  fure- 
iSf  the  Plaintiff  would  certainly  have  debited  the  De- 
ndantf  and  taken  a  guarantee  from  Larrazabal  and  Co. 
lid  only  fee  what  a  ftate  the  Defendant  would  be  in^ 
lying  as  he  does,  fuch  an  immenfe  amount  of  goods 
die  Plaindffy  and  other  perfons  I  And  although  it 
s  been  objeAed  by  the  counfel  that  it  is  a  hard 
fey  that  this  money  getting  into  the  hands  of  LoT'* 
moM  and  Co.  fliould  not  find  its  way  wholly  to  the 

UDtifff  of  wlu>m  the  goods  were  purchaied,  yet  we 
unot  alter  the  law  of  the  cafe,  or  the  nature  of  the 
ntt2£kf  on  account  of  any  fubfequent  events.  The 
(biTency  of  Larrazabal  and  Co.  may  make  an  unfortu- 
te  difference  in  the  cafe  as  to  the  confequences,  but  it 
ill  not  alter  their  liability.  We,  who  are  called  on  to 
t  afide  this  yerdi£t|  muft,  in  order  thereto,  fay  on  this 
idence,  that  Larrazabal  only  was  not  to  be  the  debtor^ 
It  that  the  Defendant  alfo,  who  was  to  buy  thefe  goods 
r  the  PhUtppine  Company^  was  to  be  liable :  but  we 
n  find  no  evidence  to  warrant  us  in  that  concluCon  a 
le  rule  therefore  muft  be 

Difchargedt 
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June  19.  Young  and  Otjiers  v.  Hunter  and  Others. 

Where  one         HTHIS  was  an  aflion  for  goods  fold  and  delivered  ;  two 

S°"  rnTtnSer  .       ^^  ^^^  Defendants.  Hunter  and  Rayney,  had  permitted 

is  afterwards  per-  judgment  to  go  by  default ;   but  the  other  Defendants* 

mitted  to  ftiare  in    Ho}ham  and  Co.,  had  pleaded  the  general  iffue.  Tlic  caufc 
the  adventures,  .,r  ...  r»#- 

the  vendors  can-     ^^s  tried  before  Mansfield  C.  J.  at  the  fittings  after  Mi* 

jK)t  recover  againft  chaelmas  term  1811,  when  it  appeared  that  Hunter  txA 

for  the  price  of      Rtiy^^  had  purchafed  goods  of  the  Plaintiffs  and  other 
the  goods.  perfons,    which    they  intended  to  (hip  for  the  Baltic: 

and  the  Defendants,  Hoffkam  and  Co.,  who  Mrcre  not 
Qtherwife  partners  of  Hunter  and  Co.,  were  afterwards 
allowed  to  join  in  the  adventure,  and  to  have  a  fifth 
(hare  upon  the  goods  being  put  on  board.  The  Plain- 
tiffs knew  nothing  of  Hojfham  and  Co.  but  fold  the 
goods  to  Hunter  and  Co.  only'.  The  queftion  waii 
whether  this  was  the  cafe  of  common  fleeping  partners. 

Mansfield  C.  J.  dire£led  the  jury  to  find  a  verdiS 
for  the  Defendant,  with  liberty  for  the  Plaintiff  to  more 
for  a  new  trial :  accordingly  in  Hilary  term  laft,  Sbepbifi  . 
Scrjt.  obtained  a  rule  nifi^  on  the  ground  that  Haffimm 
and  Co.  having  had  the  benefit  of  the  gc)ods»  wen 
liable  to  pay  for  them,  although  they  were  originally 
f  limUhed  to  Hunter  and  Co.  only. 

Lens  and  Vaughan  Serjts.  now  (hewed  caufe  againft 
the  rule : 

Sbepberd  and  Beft  Serjts.  endeavoured  to  fupport  it. 

Mansfield  C.  J.  continued  of  the  fame  opinion  as  at 
the  trial. 

Heath 


J 
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Heath  J.  The  propofition  of  the  Plaintiffs  counfel,. 
hzt  if  it  be  (hewn  that  at  any  one  period  of  the  tranf- 
M^ion  there  were  a  partnerfhip  fubfiilingj  it  was  there-i 
ore  to  be  inferred  that  there  had  been  a  partnerfhip  \xk 
he  particular  original  purchafe,  is  wholly  unfounded, 

Chambrb  L  was  of  the  lame  opinion^  and 

GiBBs  J.  The  only  poflible  ground  Jor  a  new  trial 
rould  be  if  the  Plaintiffs  could  (hew  that  at  the  time  of 
he  purchafe  of  the  goods  from  the  Plaintiff^s,  Hcffham 
nd  Co*  and  Hunter  and  Raynej  were  concerned  in  tliat 
lorchafe  on  their  joint  account :  now  the  only  evidence 
;hreii  of  it,  was,  that  at  the  time  of  the  fhipment  they 
rere  fo  interefted.  How  long  before  the  (hipment  th)i 
inrchafe  was  made,  does  not  appear ;  but  it  is  not  to  be 
sferred  from  Hoffham  and  Co.  being  interefted  at  the 
ime  of  the  ihipmept,  that  they  were  interefted  at  the 
ime  of  the  purchafe :  it  is  for  the  Plaintiff^,  who  feek 
b  to  implicate  them,  to  make  it  out  by  evidence.  I  am 
ij  no  means  of  opinion  that  there  may  not  be  a  cafe 
rhere  two  houfes  fhall  be  interefted  in  goods  from  the 
beginning  of  the  purchafe,  yet  not  be  both  liable  to  the 
rendor  :  as  if  the  parties  agree  amongft  themfehres  that 
Hie  houfe  (hall  purchafe  the  goods,  and  let  the  other 
nto  an  intcreft  in  them,  that  other  being  unknown  to 
lie  vendor  -,  in  f uch  a  cafe  the  vendor  could  not  recover 
igainft  him,  although  fuch  other  perfon  would  have 
:lbe  benefit  of  the  goods.  On^this  and  other  reafons^ 
[  am  of  opinion  the  prefent  verdift  ought  not  to  be 

^ilurbed«' 

Rule  difcharged^ 
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j«Mz6.       MuLLiNs  Demandant,      Tenants 

— '  Vouchee. 

Under  the  rule     jnEST  Scrjt.  moved  that  this  recovery  might 

S4  Geo.  \.  attor^  There  were  five  parties,  three  of  whom  refided 

nies  of  die  Court   Bathy  and  two  'm  Wales.    The  proceedings  as  to 

of  Grwt Seffions    ^^^  ^^  ^^^^  ^^^^  regular;  but  the  perfons  making 

in  Wales « not        _ ,     .        _     ,  ,  '  5    , 

competent  to  take  ^uidavit  of   the  acknowledgment  of  the  warrants 

the  acknowledg-  attorney  of  the  two  who  refided  in  WaUs^  were 
^atiOTncv*for*°  attornics  of  either  of  the  courts  at  Wiftrmnfter^  but  om-i/j 
fuffering  a  reco-  attornies  of  the  Court  of  Great  Seflions  in  Wales,  lit 
^^*  contended  that  this  was  fufficient,  becaufe  there  were-  no 

attornies  of  the  courts  of  Wefiminfter  to  be  found   in 
Wolti^  and  therefore  the  rule  of  Hil.  14-  Geo.  3.  did  not 
apply,  and  he  relied  on  a  precedent  of  a  recovery  having 
been  fufiered  in    1 802,  by  Lord  Kirkewall^  which  vas 
permitted  by  Chambre  J.  at  his  chambers,  to  pafs^  al- 
though the  warrant  of  attorney  was  acknowledged  in 
Wales  under  fimilar  circumftances.     \Chambre  J.  That 
was  upon  very  ftrong  affidavits  that    there  were  no 
attornies  of  the  courts  of  We/lmiftfier  reCiding  in  tb 
neighbourhood.]    ^^Serjt.     It  appears  here  by  d 
affidavit,  that  fearch  was  made,  and  none  could  be  fou 

GiBBs  J.  That  is  a  very  good  reafon  for  altering 
rule  of  court,  but  not  for  breaking  through  it,  as 
now  eftabliflied. 

Heath  J.  This  is  a  nullity,  it  is  no  wan 
attorney,  unlefs  it  be  ta^en  according  to  the  i 
this  court. 

Chambre  J.  obferved  that  there  was  anothc 
tlon :  the  affidavit  did  not  ftate  that  the  pai 
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le  warrant  of  attorney  was   intended   to  pafii  their  18 12. 

lates  taul. 

Befi.  It  {hews  in  the  introdaflory  part  of  the 
fidaTit,  that  he  knew  it  was  for  the  purpofe  of  fufierin^ 
common  recovery* 

Fir  Curiam^    That  is  not  enough. 

The  Court  refufed  the  application. 


Aac  George  and  Others,  AiEgneesof  Vande&aa       june  z6. 

a  bankrupt,  v.  Birch. 

pHE  Defendant,  who  was  the  (heriflF,  had  taken  goods      jf  ^^  affimett 

which  had  belonged   to  the  bankrupt,   under  an  of  a  bankrupt 
xecution  at  the  fuit  of  Cohen  :  the  PWntifFs  had  given  ^^^^ood$uktn 

.       «      -rr-        •        1  ,  ,.       f     t  ,  .,      m  executior*,  and 

he  Ihenn  notice  that  they  claimed  the  goods,  and  he  the  aiTignres  ?nd 
tad  thereupon  apprized  Coben^  and  requefted  him  either  ^*  Plaintiftm 
0  authorize  the  delivery  of  the  goods  to  the  affignees,  ^^  ^^j-^.  ^^ 
tr  to  give  the  (heri6F  an  indemnity,  both  of  which  Coben  indemnity  the 
lad  refufed.     The  Defendant  had  thereupon  defired  the  ^?j}^'  the  v^ourt 

M  •     -/r  t.  J  J  •        -.  .       Will  mterfere  to 

rla^ntilfs  to  accept  the  goods,  and  to  give  him  an  m-  prote<^  hixn. 

lemnity,  which  they  alfo  had  refufed,  and  had  com- 

nenced  this  aftion. 

Befi  Serjt.  had  on  a  former  day,  on  behalf  of  the 
lieriiF,  obtained  a  rule  ft/fi^  that  upon  delivery  of  the 
goods  by  the  (heriff  to  the  PlaintifFs,  the  Plaintiffs 
[hould  be  compelled  to  give  him  an  indemnity. 

Shepberd  Serjt.  on  behalf  of  the  Plaintiffs,  oppofed 
tlus,  on  the  ground  that  the  Plaintiffs  had  only  colle£led 
pogA  aflets  of  the  bankrupt,  and  had  already  paid  65  A 

4  for 
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iSia.  fof  bis  commiflioUy  and  whatever  further  funds  they 

might  collefi,  they  were  bound  to  diftribute  forthwidi 
among  the  creditors^  and  it  was  wholly  uncertain  when, 
or  whether  at  any  time,  Cohen  would  rule  the  (heriff  to 
return  the  writ,  or  9therwife  conteft  the  right  to  the 
goods  with  the  (herlff,  fo  as  to  decide  the  merits^  an 
the  Plaintiffs  would  therefore  become  perfonally  liabl 
out  of  their  own  effedls  to  the  confequences  of  this  in 
demnity,  and  could  neither  influence  nor  forefee  th 
determination  of  that  liability.  If  Cohen  was  fubftituter"^  ^ 
as  Defendant,  the  iheriff'  ought  to  continue  as  fecurit^—  j 
to  the  affignees  for  the  cods  of  the  aflion* 

Vaughan  Serjt.  appeared  for  Cohen ^  and  offered  that 
{hould  become  either  Plaintiff  or  Defendant  to  try 
queftion;  but  required  that  the  Plaintiffs  ihould  gr 
him  (ecurity  for  the  cofts. 


-e 


Bejl  for  the  (heriff,  endeavoured  to  fupport  his  rul — 3e, 
and  claimed  his  poundage.  The  Cdurt  had  a  compete=^  nt 
jurifdi£lion  to  protedl  the  (heriff^  and  would  exert  ^^  it* 

The  Court  obferved,  that  if  the  {heriflF  were  to  fill  ""  ^ 
bill  of  interpleader,  he  would  not  be  liable  to  the  cofts  ►  ^^ 
the  a£lion  againft  Cohen;  and  directed  that  the  declarati 
(hould  be  amended  by  inferting  the  name  of  Cohen  as  D 
fendant  inftead  of  that  of  the  flierifl',  and  that  it  (hould  t^"  ^ 
fo  delivered  to  Cohen  /  that  he  (hould  plead  injtanier^  a 
admit  upon  the  trial,  the  taking  of  the  goods : 
(heriff' was  to  be  difcharged  from  this  a£lion  and  a 
other  refponGbility  either  to  the  Plaintiffs  or  Cohen,  upo:^ 
felling  the  goods  and  bringing  the  money  into  ecu 
and  he  was  dire£^ed  to  apprize  the  parties  of  the  tim 
and  place  of  fale  :  his  right  to  the  poundage  woul 
depend  upon  the  queftion,  whether  the  execution 
warranted;  if  the  af&gnees  fucceeded  in  the  a£lion^ 
the  (heriff'  would  be  a  wrong  doer  and  not  entitled  to- 

8  poundage. 
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poundage.     The  Court  could  not  in  any  cafe  make  the  iSia. 

al&gnees  of  a  bankrupt  rive  fecurity  for  cods,  and  there       '     jr    -^ 
was  clearly  no  realon  to  aik  it  in  tlus  caie.  ^ 

Birch. 


Brown  and  Another  v.  Holt.  Jwu  i6. 

I^EST  Serjt.  moved  to  fet  afide  a  judgment  which  the      Tht  Cowt 
^  Defendant    had    confeiTcd,    and    the  warrant    o{  "^T^^ ^^  ^^'^^ 
attorney,  and  execution  levied,  upon  the  ground  that  the  ther  the  Golden 
PlaintiflFs  were,  as  to  this  debt,  which  was  for  money  ^^"^  Brewery 
lent  to  the  Defendant  to  furnifli  a  public  houfe,  truftees  ^jthin  6G.:^.c.z8. 
for  the  Go/den  Lane  Brewery^  an  aflbciation  of  perfons  upon  a  motion 

who  had  opened  a  fubfcription  for  (hares,  and  had  made  ^"^  ^^  *^^  *  J"<*«- 

.  ment  coafeiled  to 

them  transferable,  and  therefore  were  guilty  of  a  nui-  them. 

fance  within  the  flat.  6  G.  i.  r.  i8. ;  and  although  their 
profeiTed  obje£l  was  to  efFe£l  the  manufa&ure  ;aid  fale 
of  wholefome  beer,  yet  the  Court  could  not  look  to  the 
objeA,  but  were  boimd  to  hold  it  a  nuifance,  the  iharei 
being  made  transferable. 

The  Court  feemed  to  doubt  whether  it  were  not  a 
qneftion  for  a  jury  to  confider,  whether  the  aflbciation 
were  in  fafl  beneficial  or  not,  and  referred  to  Ren  v* 
Bodd^  ^  Eafly  516.  and  Rex  ▼•  Weth^  l^  Eafi,  406., 
but  would  give  no  opinion  upon  it.  They  refufed  how-  , 
ever^  in  a  matter  of  fo  great  importance,  confidering 
Itow  much  property  was  at  this  time  embarked  in 
(peculations  of  a  like  nature,  to  entertain  the  queftion 
ipon  this  fummary  proceeding :  if  the  Defendant  would 
(lake  the  like  motion  upon  producing  a  record  of  the 
^onri^lion  of  the  Plaintiffs  or  their  cefiuique  trufts  upon 
>«i   indictment  for  a  nuifance,  the  Court  would  thea 

Iccide  how  they  fhould  difpofe  of  this  judgment. 

Rule  refufed. 


\ 
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not 


The  Court  will    ^AUGHAN  Serjt.  moved  on  this  dayy  which 

t  grant  a  one-     ^    the  laft  but  one  of  the  tenn,  that  an  infohrent  debto^i^ 
day  rule  with  only      .  ,     ,     , 
one  day's  notice     might  be  brought  up  to  be  difcharged  on  the  morrow 

to  diicharge  an      upon   only  a  one-day  rule,    and  with  only  one  day 
thou^itis  prayed  '^^ce.    After  fome  difcuffion  and  reference  to  the  z< 
for  onthelaft  day  the  Court  were  unanimous  that  th^  rule  ought  not 
Iwtoneof  thcterta.  jj^  gyrated. 

Rule  refufc^-^. 


iS 


Jwuiii^  Moody  v.  Stracey* 

The  Court  will  T^AUGHAN  Seijt.  moTed  pending  a  writ  of 
itmend  a  paiding  to  amend  the  declaration,  by  inferting  the  letter  i 

d^ul  mifiake      ^  ^^  Defendant's  name ;  in  the  declaration  delirered,^  it 
in  the  declaration  was  written  €racey,  which  would  be  error, 
upon  which  the 

for  his  matter  of        Clayton  Serjt.  oppofed  the  amendment,  unlefs  on  ^=^ 

terms,  which,  he  contended,  were  his  right,  according-  ^ 
the  univerfal  pradice,  of  pleading  di  novo.  If  xb^^^ 
amendments  are  made,  the  party  ought  not  to  be  (^^^^ 
in  a  worfe  fituation  by  them :  the  want  of 
letter  was  the  ground  of  the  writ  of  error,  and  tl:^^^^^ 
ground  ought  not  to  be  (truck  from  under  the  Defendac:^^^ 

Heath  J.  In  Rex  v.  WUiesy  4  Bur.  2527.  an  amen 
ment  was  made  in  the  information  two  or  three  days 
fore  the  trial ;  and  even  after  tranfcript  errors  are  ofte 
amended. 

Rule  abfolute  for  the  amendment,  upon  pa 
ment  of  the  cofts  of  the  motion  and  oc 
the  amendment,  and  the  coft^  of  the  wri 
of  error. 
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Jutuij* 


EbANE,  Demandant ;  Pewtriss^  Tenant;  Bennst 

and  Wife,  Vouchees. 

TTETWOOD  Serjt.  mored  that  the  appearance  might      Thedayupoa 
be   recorded^   and    the  recovery    pafs,    upon   an  ^'^  ^  acknciw- 
iffidaTit  being  procured  of  the  day  on  which  the  ac  tjlwn^  which  was 
kttowledgment  was  uken :    it  being  left  blank  in  the  left  blank,  per- 

ickno^ledgment,  thus  «  the day  ^  Juner         .    °!!^^«^^T 

Ruleabfolite.P'^'^*^"^ 


i«e- 


BuzzARD^Demandant ;  Ware,  Tenant;  Baxter,       Jwu  z;. 

Vouchee. 

F'AUGHAU  Serjt.  moved  that  this  recovery  might      Where  the 
pals,  and  the  tenant's  appearance  be  recorded  as  of  appeared  in 
Hilary  term  laft.    The  parties  were  all  alive,  and  all  the  Hilary  termy  and 
papers  were  duly  perfefted,  and  were  fent  in  due  time  ^^vLa^^!^ 
in  Hilary  term   to  the  agent  in  London^  but  he  was  the  Couit  woiiki 
fb  much  prefled  with  bufinefs,  that  he  did  not  produce  J'^  P«™^  ^ 
the  papers   in  court,  as  he   might  have  done,  within  ^^J^ 
Hilary  term,  but   appeared  the  firit'  day  of   the  next  of  Bilarji 
term.     It  would  occafion  great  expence  to  the  parties 
to  deny  them  this  indulgence,  and  would  endanger  their 
title,  left  the!  parties  (houid  die  before  another  appearance 
was  procured :  It  had  been  the  practice  to  allow  it,  aS 
the  officers  would  ftate. 

• 

Mansfield  C.  J.  Although  it  does  not  appeal*  that  in 
he  prefent  inftance  it  would  do  any  harm,  it  is  to  be 
lire,  an  extraordinary  ftretch  of  the  pra6iice  of  the 
Ourt,  if  when  a  man  is  required  to  appear  in  one 
i^nn,  and  he  appears  in  another,  the  Coutt  ibould  record, 
k^  appearance  as  of  the  former  term* 


Heath  J.  never  remembered  an  inftance  of  its  being 
Lone. 


59^ 


iSilK. 


BVEMARO 

Baxtxb. 
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Chambre  J.  There  is  not  a  (badow  of  a  reafon  for 
its  being  done  here. 

GiCBS  J.  As  to  the  cxpence  and  danger  to  the  parties, 
It  concerns  thofe  who  coriduft  this  fort  of  bufinefs,  to 
fee  that  it  is  conducted  with  more  accuracy.  Perhaps  it 
would  be  better  if  indulg^'ices  of  this  defcription  were 
granted  in  no  cafe:  but  certainly  it  fliould  be  done 
but  very  rarely ;  and  this  is  clearly  not  one  of  the 
cafes :  in  the  preceding  cafe  the  appearance  had  been 
duly  roadci  only  fome  of  the  papers  were  irregular. 

Rule  refufed. 


JlMT  11m 


In  t  reonreryi  the 
attorney  upon  the 
rccofd  cannot  be 
a  coramifiioner  for 
taking  the  ac- 
knowledgement of 
the  wnrant  con- 
fiituting  hlmfelf 
the  attorney. 


Shaw, Demandant;  Ware, Tenant j  and  Cjlulow 

Vouchee. 


TJErWOOD  Serjt.  moved  that  this  recovery  might 
pafs.  It  had  been  objedied  that  two  of  the  com- 
mil&oners  who  were  named  in  the  dedimus  petefiatem,  and 
before  whom  the  acknowledgement  was  taken,  were  the 
attornies  for  the  vouchee,  but  he  conceived  there  was  no 
rule  regulating  the  practice  in  this  refpe£t. 

Mansfield  C.  J.  It  is  abfurd  ;  the  intention  of  the 
proceeding  is,  to  fatisfy  the  Court  that  thefe  perfons 
have  authority  to  appear,  and  the  evidence  that 
they  have  authority  to  appear,  now  contended  for, 
is,  that  they  themfclves  fay  fo.  It  is  mere  nonfenfe  that 
the  attorney's  own  aflertion  that  he  is  attorney  for  the 
Vouchee  (hould.  be  received  as  evidence  of  the  hO:, 

GiB&s  J.  I  was  told  at  chambers  that  this  was  a 
mere  matter  of  form  ;  but  upon  confidering  it,  I  found 
it  was  not  fo.     It  might  greatly  facilitate  frauds. 

Hfytt^odthen  moved  that  a  new  dedimus  might  iffue, 
and  that  on  its  being  returned  the  recovery  might  pafs  :' 
but  this  was  alfo  refufed. 
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Clarke  v.  Simpson.  ^^^  «^ 

I?£SrSerjt.  had  obtained  in  this  term  a  rule  nift  for  ^  ^^f^^J** 
X3  .  ,  moves  for  colls  for  * 

judgment  as  in  cafe  of  a  nonfuit,  for  not  having  pro-  not  proceeding  to 

ceeded  to  trial  at    the    Chelmsford  March    aflizes,    in  trial,  cannot  hive 

r        '       r        '  judgment  as  m 

purfuance  of  noUce.  ^^^fe  of  a  nonfuit 


Onflow  Seijt.  (hewed  caufe,  upon  the  ground  that 
the  Defendant  had  in  Eafler  Urm  laft  obtained  a  rule 
for  cofts  for  not  proceeding  to  trial ;  under  which  rule 
the  cofts  were  taxed  and  allov/ed  by  the  prothonotary  ; 
.and  that  the  Defendant  had  fince  ruled  the  Plaintiff  to 
enter  the  iflue,  which  had  been  accordingly  entered ; 
and  that  the  Defendant  could  not,  after  cofts  for  not 
proceeding  to  trial,  now  have  judgment  as  in  cafe 
of  a  nonfuit  for  the  fame  default ;  having  eleAed  the 
former  remedy,  he  could  not  have  both ;  Ogle  v.  Moffit, 
SarneSf  316.  The  cafe  of  Dor  ant  v,  [Rouvelletf  alias 
Homney,  2  New  Rep.  247.,  which  ftates,  that  they  may 
both  be  moved  for  in  the  fame  term,  could  not  be  law. 

Befif  cofrtrh,  relied  on  the  cafe  in  the  New  Reports^  by 
i^hich  it  is  taken  for  granted  that  this  motion  might  be 
made  in  a  fubfequent  term  ;  but  the  doubt  there  was^ 
'Virbether  it  could  be  made  in  the  fame  term,  which 
iMras  decided  in  the  affirmative.  The  diftin£lon  is,  that 
if  a  party  moves  for  judgment  as  in  cafe  of  a  nonfuit, 
iMrhich  inclu'^es  the  whole,  he  cannot  afterwards  move 
for  cofts  for  not  proceeding  to  trial,  which  is  a  part  of 
the  fame  whole.  But  after  moving  for  cofts  for  not 
proceeding  to  trial,  the  Defendant  muft  be  enabled 
to  move  for  judgment  as  in  cafe  of  a  nonfuit,  in  order 
to  oblige  the  PlaintiflF  to  go  on  to  trial ;  or  otherwife 
he  may  be  hung  up  for  ever. 

Heath 


for  the  fame  de* 
fault. 
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Heath  J.  There  is  certainly  fome  mifappreheofion 
in  the  cafe  as  reported  in  the  New  Reports:  either 
of  the  court  or  in  the  reporter.  The  cafe  fay  it  was  fo 
decided  on  confultation  with  the  ofiicefs,  and  they  all 
now  fay  they  never  fo  underftood  the  pra£lice. 

Mansfield  C.  J.  I  think  we  muft  decide  accordinj^ 
to  the  underftood  pradlice  of  the  court. 

Chambre  !••  concurred  in  thinking  that  the  cafe  of 
Dorant  t.  Rauvellet  was  wrong. 

GiBBS  J.    Putting  that  cafe  in  the  New  Reports  out  of 
the  queftion,  there  is  no  difficulty  in  it.     A  man  may 
make  his  ele£lion  whether  he  will  take  the  whole  or 
part  only  j  the  eSe&  of  the  motion  for  cofts  for  not 
proceeding  to  trial  is  included  {a)  in  the  motion  for  judg. 
ment  as  in  cafe  of  a  nonfuit :  if  the  latter  motion  is 
made,  the    former    is    thereby    rendered   wholly    nn- 
necefTary :  and  if  the  Defendant  wifhed  for  the  wh(de 
cfk€t,  he  might  have  attained  it  at  once  by  making  die 
hitter  motion:  if  the  Defendant  makes  the  firft  only 
when  he  might  have  made  either,  it  muft  be  taken  to 
be  an  ele£^ion  to  obtain  that  part  only,  for  if  he  might 
afterwards  make  the  other  motion  he  would  put  the 
Plaintiff  to  double  cofts.      I  therefore  think  that  the 
pra£Hce  ought  to   be,  that   if   the  Defendant    makes 
the  firft  motion,  he  fliall  not,  witliout  fubfequent  default 
in  the  Plaintiff,  make  the  fecond,  either  in  the  fame  tern^ 
or  in  the  fubfequent  term ;  and  that  the  cafe  in  2  iVr— 0> 
Rep>  muft  have  been  mlfunderftood  by  the  reporter. 

Rule  difcharged,    but  witho««^o^ 
cofts,  this  being  a  moot 


(a)  Becanfe    this  Court  will  pay  the  Defendant  the  cofit 

make  it  a  condition  of  difcharging  not  proceediqg  to   trial  b«f< 

a  rule  nifi  for  judgment  as  in  cafe  jectu  in  BJi* 
of  a  aoafuit,  that  the  Ploiutiff  fliall 
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npHIS  was  an  a£lion  of  debt  for   1500/.  on  a  bond.  The  ext^tof  the 

which,  on    oyer,  appeared  to   be  entered    into  by  condition  of  an 
the  Defendant,  who  was  a  furety,  and  William  Winter  the  "*  ^IkT  reftraLad 
principal,  jointly  and  feverally,  with  a  condition,  which,  by  the  recitals, 

reciting  that  at  the  requeft,  and  for  the  account  and  ac-  ^^^^%^  the  words 
,  f,  ,  of  the  condition 

commodation   of  Winter ^    the  Plaintiff    had    accepted  import  a  larger 

drawn,  or  indorfed,  negotiated  and  paid  fundry  bills  of  liability  than  the 
exchange,  feveral  of  which  were  ftill  outftanding   and  ^^  laff^"" 
unpaid,  and  in  order  to  indemnify  and  fave  him  harm- 
le£i  in    refpe£i   thereof,  and    from    all    lofTes,    coils, 
charges,  damages,  and  expences,    the  Defendant    had 
confented  and  agreed  to  join  with  Winter  in  manner 
thereinafter  mentioned,  was,  that  if  Winter^  his  heirs, 
&c.,(hould  at  all  times  thereafter  pay  to  the  PlaintiiFupon 
deaiand,  all  fuch  money  as  the  Plaintiff  already  had, 
or  as  at  any  times  or  time  thereafter  he   (hould    or 
might  advance,  expend,    or  pay,    to,  or  for  the  ufe, 
or  on  the  account  of  Winter ^  or  by  his  order,  or  at  his 
requeft,  and  alfo  all  fuch  money  as  the  Plaintiff  then 
was,  or  at  any  time  thereafter  fhoUld  or  might  become, 
or  be  fubjedt   or  liable   to    pay,    by  virtue  or    upon 
account  of  his  having   accepted,  and  engaged  himfelf . 
for   the  payment  of  any  bills  of  exchange,  promiilbry 
notes  or  drafts,  at  the  requeft,  for  the  ufe,  or  on  the  ac- 
count of  Winter  J  and  whether  the  faid  bills,  notes,  or 
drafts  (hould  be  then  [a)  dus  and  payable,  or  only  coming 
due  and  payable,  together  with  all  cofts,  &c.  which  the 
then  was,  or  (hould  thereafter  pay,  fuftain,  or 
liable  for,  about,  or  refpedling  the  fame  bills,  notes, 
^drafts,  payments,  acceptances,  or  negotiations,  or  any 
T  either  of  them,  by  any  means  howfoever;  or  in  cafe 

inter   (hould   neglefl:,  decline,    or  refufe    fo   to   do  .     - 

hen,  if  the  Defendant  fliould  pay  to  the  Plaintiff  fo 
uch  and  fuch  part  of  all  fuch  money  as  already  had 

{a)  So  in  the  bond. 

Vol.  IV.  S  s  been 
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been  or  thereafter  (hould  be  advanced  or  paid  hj  the 
FlaintifFi  to  or  for  the  ufe,  by  the  order»  at  the  re- 
queft,  or  on  the  account  of  Winter^  or  which  the 
Plaintiff  (hbuld  or  might  be  fubje£l  tO|  or  liable  to 
pay,  by  virtue  of  any  fuch  bills,  notes,  drafts,  or  en« 
gagements  as  aforefaid  ;  and  moreover  (hould  pay  unto, 
and  fufficiently  keep  indemnified  the  PlaintiiF  agadnft  all 
fuch  cofts,  charges,  damages,  and  expences  whatfoeTer» 
which  he  (hould  or  might  bear,  pay,  fuftain,  be  liable^ 
or  put  unto,  for,  or  by  reafon  of  his  having  accepted  or 
difcounted  any  bills  of  exchange,  drafts,  or  promiflbry 
notes,  or  of  his  having  paid  any  money  as  aforefaid,  to,  or 
for  the  ufe,  and  at  the  requeft,  by  the  order,  or  on  the 
account  of  Winter  as  aforefaid,  then  the  obligation 
(hould  be  void.  The  Defendant  pleaded  performance  by 
Winter^  purfuing  the  terms  of  the  condition  fo  far  as  re- 
lated to  him  ;  and  that  the  PlaintiflP  had  not  been  damnified. 
The  Plaintifi^  replied  by  affigning  for  breach,  that  he, 
after  the  making  of  the  bond  and  before  the  fuing  out  of 
his  writ,  on  divers  days  did  advance,  and  pay  to,  and  for 
the  ufe^  and  on  the  account  of  Winter^  and  by  his 
order,  and  at  his  rcqueft,  divers  fums  amounting  to 
1300/. ;  and  averred  that  both  WinUr  and  the  Defendant 
had  notice,  and  refufed  to  pay.  And  for  a  further  breach, 
he  averred,  that  after  the  making  of  the  bond,  and 
before  the  fuing  out  his  writ,  on  the  ift  day  of  January 
1 812,  he  had  become,  and  was  fubje£l  and  liable  to  pay 
divers  fums  amounting  to  1500/.,  by  virtue  of  his  having 
accepted  and  engaged  hinifelf  for  the  payment  of  divers 
bills  of  exchange,  at  the  requeil,  for  the  ufe,  and  on  the 
account  of  Winter^  whereof  Winter  had  notice,  but  did. 
not  on  demand  repay  thofe  fums,  and  that  the  De- 
fendant would  not  upon  notice  and  rcqueft  pay  to  the 
Plaintiff*  the  money  which  he  was  fo  fubje£):  and  liable  to 
pay,  but  refufed  fo  to  do,  whereby  the  Plaintiff  after- 
wards,  and  before  the  fuing  out  of  hb  original  writ,  was 
called  upon  to  pay,  and  did  neceffarily  pay  to  the 
Kolders  of  the  faid    bills  divers  fum8>    amounting  to 

1250/., 
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1250/.5  for  and  by  reafon  of  his  haying  accepted  the  faid 

biilsj  together  with  certain  cofts^charges^  and  expences, 

for>  aboutj  and  refpefiing  the  fame  billl»  amounting  to 

50/.)  and  by  means  of  the  premifes   the  Piainti£F  had 

been,  and.was  damnified  to  th^  amount  of  the  fums  fo 

|feud  by  himi    and  had    been,    and   was    ftill   fubje£t 

asKl  liable  to  pay  to  the  holders  of  the  faid  bills  divers 

other  films  amounting  to  200/.,  by  reafon  of  his  haying 

accepted  the  faid  bills.    To  the  breach  firft  afligned,  the 

Defendant  rejoined,  that  the  fums  in  that  breach  alleged 

to  haye  been  advanced  and  paid  by  the  Plaintiff,  were 

not  advanced  and  paid  upon,  or  by  reafon,  or  in  dif- 

charge    of  any    bills    accepted,   drawn,    or    indorfed, 

aegotiated,  or  paid  by  the  Plaintiff  before  the  making  of 

the  bonfl ;  but  were  fo  advanced  and   paid  upon,  and 

hy.virtue,  and  in  difcharge  of  certain  bills  refpe£lively 

accepted,  drawn,  or  indorfed,  negotiated,  or  paid  by  the 

Plaintiff    after    the    making    of  the  bond.      And    to 

the   laft  breach  he  rejoined,  that  the  Plaintiff  did  not 

become,  nor  was  fubje£t  or  liable  to  pay  the  money  in 

'  that  breach  mentioned,  by  reafon  of  his  having  accepted 

and  engaged  himfelf  for  the  payment  of  any  bills  which 

were  drawn  before  the  making  of  the  bond ;  but  that 

Ae  bills  of  exchange,  by  virtue  of   his  having  accepted 

•  and  engaged  himfelf  for  tlie  payment  of  which,  he  be-^ 

came  liable  to  pay  the  money  ta  that  breach  mentioned, 

'were  drawn  after  the  making  of  the  bond.    To  both 

thefe  rejoinders  the    Plaintiff  fpeciaily  demurred,  and 

afligned  for  caufes  that  each  of  them  was  a  departure 

from  the  Defendant's  plea,  inafmuch  as  the  Defendant 

ha^l   therein  alleged  that  JVinter  paid  to  the  Plaintiff  all 

die  oiG^ey  which  the  Plaintiff  had  paid,  and  was  fabje£l 

and  liable  to  pay,  according  to  the  effe£t  of  the  condition  ^ 

and  although  the  Plaintiff  in  the  breach  firft  affigned,  had 

^eged  that  Winter  did  not  pay  the  fums  in  that  breach 

aiientioned  to  have  been  advanced  and  paid  by  the  Plaintiff, 

^LAd   in  his  laft  breach  had  alleged  that  Wintir  did  not 

xkt  feveral  fums  which  it  was  therein  alleged  that  the 

S  t  2  Plaintiff 
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PlaintifF  was  fubje£l  and  liable  to  pay^  according  to  the 
effeGt  of  the  condition,  yet  the  Defendant  had  not  in  Ik 
SvMmRiETT^     rejoinder  relied  on  fuch  payments  by  WhOtr^  as  he  had 

before  done  in  his  plea,  but  had  departed  therefrom  and 
abandoned  his  defence  arifing  from  fuch  payment^  and 
had  introduced  entirely  new  matter  as  his  defence  to  the 
a£lion ;  and  alfo  for  that  although  the  Plaintiff  in  each 
of  the  breaches  had  alleged  matter  upon  whidi  a 
material  and  proper  iflue  might  have  been  taken }  yet  the 
Defendant's  rejoinder  h;id  not  tendered  or  taken  any 
iflue  upon  the  fa£is  therein  alleged,  and  had  introduced 
new  collateral  matter,  wholly  unconnected  either  with 
the  plea  in  bar,  or  the  replication ;  and  alfo  for  that  the 
Defendant  had  in  his  rejoinder  introduced  matter  irre* 
levant  and  wholly  immaterial  to  the  queftioil  of  the 
liability  of  the  Defendant  upon  the  bond.  The  Do* 
fendant  joined  in  demurrrer  on  both  breaches. 

• 

Shepherd  Serjt.  in  fupport  of  the  demurrer^  contended 
that  the  condition  exprefled  an  indemnity  againft  three 
diftin£l  fources  of  detriment,     i.  Such  monies  as  the 
PlaintifF  had  paid  before  the  making  of  the  bond.  a.  Such 
fums  as  the  Plaintifi^  might  pay  after  the  making  of  the 
bond,  at  the  requeft  or  for  the  account  of  Winter ;  and 
thefe  payments  might  be  either  by  reafon  of  iiabihtiei 
contradled  before  the  making  of  the  bond,  or  of  engage- 
ments made  after  the  date  of  the  bond  ;  but  the  words 
were  fo  large  that  they  included  both   defcriptions  of 
payment.      3.  Such  fums  as  the    plaintiff  might   be- 
come liable  to  pay  by  reafon  of  his  having  accepted 
bills.     The  firfl:  and  the  laft  branches  of  the  conditkc^ 
were  fufficient  to  fecure  the  Plaintiff  agsunft  the  c-  ^^ 
.  fequences  of  all  advances  and  bill  tranfaftions  which  SB^ 
taken  place  before  the  date  of  the  bond  ;  and  althoi^^t 
the  ohjeSt  recited  in  the  preamble  was  often  called—^ 
aid  to  reftrain  the  generality  of  words  in  the  condil 
which  were  fomewhat  larger  than  that  objeft  re< 
yet  that  rule  did  not  apply  where  it  diftinftly  appeal 
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«8  here  it  did  on  the  face  of  the  condition,  that  it  was 
intended  to  provide  alfo  for  an  ulterior  obje£l|  the  future 
tranfadions  between  the  parties. 

Lent  Serjt.  contrh.  The  replication  is  bad,  becaufe 
it  afligns  as  breaches,  matters  which  were  not  within 
the  condition  of  the  bond,  and  the  rejoinder  is  good, 
becaufe  it  limits  the  iflue  to  the  only  defcriptions  of  lofs 
which  fall  within  that  condition.  Both  the  ex- 
preifions,  <«  fliall  hereafter  pay,"  and  *«  by  reafon  of 
haring  accepted  bills,"  are  large  enough  to  comprehend, 
and  if  fuch  had  been  the  meaning  of  the  parties,  they 
are  confident  with,  but  do  not  neceilarily  import  an 
indemnity  for  future  tranfaf^ions.  But  the  recital  ex- 
plicitly dates  the  extent  of  the  contrad,  yiz.,  that  the 
Pbintiff  had  accepted  bills,  and  that  the  Defendant  hiad 
engaged  to  indemnify  him  in  refpe£t  thereof,  that  is,  in 
refpeft  of  the  bills  then  already  negotiated.  Tautology 
may  be  well  conceived  and  permitted  to  exift,  without 
draining  the  fenfe  to  give  a  didin£l  meaning  to  every 
word.  Lord  Arlington  v.  Merricie,  2  Williamis  Sound. 
4^i/.  411.  eftablifiies  the  principle,  that  although  the 
words  of  a  condition  may  be  much  larger  than  the  con- 
tTz€t  recited,  yet  that  tl^ey  (hall  be  redrained  by  the  re- 
cital to  the  effe€t  of  that  contrad.  And  there  is  good 
reafon  for  fuch  a  condru6tion  :  for  it  widely  differs  the 
fituation  of  a  furety,  whether  he  is  to  be  reponfible  only 
for  pad,  or  alfo  for  future  tranfa£lions :  he  might  have* 
fome  knowlege  of  the  date  of  fecuritie»outdanding  at  the 
time  of  his  engagement,  and  of  the  competence  of 
the  princfpal  to  difcharge  them,  but  of  the  future, 
unlimited,  he  can  know  nothing.  The  words  **  fliall  be- 
come liable,"  are  not  ufed  here  in  their  drifl:  legal 
acceptation :  they  refer  to  accommodation-bills,  whkh 
although  the  PlaintiiF  had  accepted,  he  did  not  expe£^ 
to  be  called  on  to  pay,  the  drawer  having  engaged  to 
provide  funds.  *" 
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l8i2.  Shepierd^m  reply.    Since  the  engagement  it  lioiited 

in  amount  to  the  extent  of  the  penalty,  the  argument 
of  inconyenience  from  its  being  unlimited  in  pmnt  of 
duration!  is  of  no  weight.  This  cafe  is  materially  dif- 
tinguifliable  from  thofe  of  Lord  Arlington  r.  Mirriduf 
and  Horton  t.  Day,  ciu  2  Saund.  414,  which  were  limited 
to  the  performance  of  the  duties  of  a  fpecific  offiot. 
This  condition  fpeaks.  of  money  expended  for  WinUr 
by  his  order,  at  his  requeft,  terms  which  cannot 
pofliUy  be  applicable  to  money  paid  by  the  Plaintiff  in 
difcharge  of  a  bill  of  exchange  previoufly  accepted  by 
himfelf.  Thefe  words  can  have  no  meaning  at  all 
iinleis  the  indemnity  extended  beyond  the  recited 
contraA,  and  if  it  extends  to  any  thing  inore  than 
the  bill  traniaflions,  even  to  money  lent  by  the  Plaintiff 
to  JVintir  before  giving  the  bond,  there  b  an  end  of  the 
argument  for  reftratnbg  it  to  the  extent  of  the  recital 
None  of  the  cafes  go  to  the  length  of  expunging  from 
the  condition  words  which  cannot  be  referred  for  a 
meaning  to  the  terms  of  the  recitaL 

Cur.  adv.  vylu 

Mamjuld  C  J.  now  delivered  judgment.     It  is  on- 
neceflary  to  ftate  the  pleadings:  the  only  queftion  iS| 
whether  the  Defendant  has  made  himfelf  liable  for  any 
tranfa£lions  between  the  Plaintiff  and  Winter  beyond 
thofe  that  had  taken  place  previous  to  the  giving  of  the 
bond.     On  the  one  hand  it  is  contended,  that  the  De- 
fendant became  liable  only  for  all  bills  given,  acceptedi 
&c.,  previous  to  the  bond  being  given ;  on  the  other,  the 
Plaintiff,  contends  that  the  Defendant's  engagement  ex- 
tends to  all  tranfa£lion3  entered  into,  as  well  beforei 
as  after  that  period.   >  Which  of  thefe  is  die  rij^t  coo- 
ftruflion,  entirely  depends   upon   the  condition  of  tbe 
bond,  (which  his  Lordfliip  here  read.)     We  cannot  read 
this  without  faying    that  whatever  was  the  intent  ^ 
thefe  parties,  it  is  inaccurately  expreffed.  Firft^as  to  ^'^ 

loffes,  cofts,  charges,  damages,  and  expences,**  mentio0^ 

ia 
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in  the  recital,  they  are  not  confined  to  any  fource  or  i8i2. 

canfe  whatfoerer.  With  Tefped  to  the  next  claufe^ 
mmelyi  the  engagement  to  repay  on  demand  «  all  monies 
which  the  Plaintiff  had  paid  or  thereafter  Ihould  pay  SuMMSftgmv 
to  the  ufe  or  for  the  account  of  Winter^  or  at  his 
demand  or  requeft,^  (coupling  this  with  the  recital  of  the 
objeA  of  the  condition,  that  is,  to  indemnify  the  Plaintiff 
s^^sunft  all  bill  tranfadions  incurred  previous  to  die  bond,) 
if  the  condition  had  (lopped  there,  it  muft  have  been 
confined  to  payments  made  on  account  of  thofe  bills ' 
only,  to  which  the  Plaintiff  had  become  party  before  the 
giTing  of  the  bond.  Then  come  the  fubfequent  words, 
^  all  fttch  fum  or  fums  as  the  Plaintiff  ihould  or  might 
thereafter  become  liable  to  pay  in  confequence  of  his 
hsvii^  accepted  or  engaged  for  the  payment  of  any  bills/' 
Thefe  words  might  by  poffibility  mean  all  fums  which 
be  might  be  liable  to  pay  by  reaibn  of  his  haying 
accepted  any  bills  whether  before  or  after  the  giving  of 
the  bond^  at  any  time  whatfoever ;  1>ut  coupling  them 
with  the  recital,  I  think  they  mud  be  confined  to  pay- 
ments on  bills  which  he  had  accepted  previous  to  giving 
the  bond  \  and  if  this  be  allowed,  there  will  then  be  no 
difficulty  in  confining  all  the  fubfequent  words,  how- 
ever general,  to  bills  given  before  the  giving  of  the 
bond ;  and  therefore  coupling  the  whole  with  the  re« 
cital,  it  appears  the  clear  meaning  of  the  parties,  that  the 
Defendant  Ihould  become  furety  only  for  the  confe- 
yiences  of  paft  tranfaflions.  If  the  intention  had  been 
to  make  the  Defendant  liable  for  future  tranfaflions,  it 
would  have  been  the  moft  important  objeft  of  the 
bond;  for  though  the  paft  trnfa£tions  might  have 
exceeded  1500/.,  it  is  moft  probable,  as  the  penalty  is 
limited  to  that  fum,  that  they  did  not:  probably  not 
fo  much:  it  was  alfo  more  likely  that  the  principal 
(hoold  clear  off  thofe,  than  future  tranfa£tions ;  therefore 
it  is  very  improbable  that  the  parties  contemplating  this 
fte  moft  important  branch  of  the  indemnity,  (hould  not 
•Ten  have  aUiu^^d  to  it  in  the  recital,  and  which  it  would 
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• 

therefore  be  of  more  confequence  to  ftatCf  than  the  other,* 
wherein  there  is  not  a  (ingle  word,  that,  in  its  proper 
fignificationi  relates  to  future  tranfa£tions.  A  guarantee 
is  not  to  be  held  liable  beyond  the  exprefs  terms  of 
his  contra£t,  and  as  we  therefore  tlunk  that  the  ftri£l 
and  true  interpretation  of  this  condition  does  not  extend 
the  indemnity  beyond  the  liability  for  paft  tranfa£Uons, 
upon  this  ground  the  judgment  upon  this  demurrer, 
muft  be  entered 

For  the  Defendant. 
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Wednefdaji  June  iph.  It  is  Ordered,  That  from 
henceforth  afl  Fines  (hall  be  left  at  the  Office  of  the 
Chirographer  within  Fourteen  Days  after  the  fame 
Ihall  have  pafled  the  King's  Silver  Office,  and  that 
all  Fines  now  remaining  in  the  Eling's  Silver  Office 
(hall  be  carried  to  the  Chirographer's  Office  within 
Two  Months  firomthis  Day,  and  that  a  negle£t  to 
comply  with  this  rule,  fhall  be  deemed  a  contempt  of 
this  CourK 

• 

It  is  Ordeeed,  That  in  future  no  Caufe  fliall  be  tried 
by  a  fpecial  Jury  in  this  Court,  in  Middle/ex  or  London^ 
niilefs  the  Rule  for  fuch  Special  Jury  fliall  be  ferved, 
and  the  Caufe  marked  in  the  Marflial's  Book,  as  a 
Special  Jury  Caufe,  Two  Days  previous  to  the  Ad- 
journment Day  in  Middlefe^  or  London  refpe£livdy. 

J.  Mansfield* 
J.  Heath. 
A.  Chambre* 

V,    GiBBS. 
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Stone  v.  Stone.  November  ^ 

gHEPHERD  Serjt.  moved  that  a  fine  might  be  per-       If  an  tttomey 

mitted  to  pafs,  upon  an  affidavit  that  the  acknow-  ^'^nejmiflayt^2e 

ledgments  were  uken  in  April  i^ii^  and  that  the  par-  papers,  and  doc« 

ties  were  all  alive  on  the  third  day  of  the  prefent  month  j  ^^}  comi^lcte  it 

and  that  the  reafon  of  the  delay  had  been,  not  that  the  ,^^^6  by  th© 

il^ponent,  who  was  the  attorney  employed,  had  forgotten  rule  of  Court 

the  bufinefs,  but  that  he  had  miflaid  the  papers,  and  ^"^""'^^^J^ 

tfc^  had  become  intermixed  with  others  of  his  papers,  ^  ^^^  permit 

^d  by  reafon  thereof  had  only  very  lately  been  found  the  fine  to  be 
lo^  r «  afterward*  per- 

^*"-  fWled,  but  wilU 

if  ail  the  partiea 
be  allf^  diita  a  new  fine  to  be  levitd  at  tbe  expence  of  thtattona^. 

Vol.  IV.  Tt  Th« 
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1812. 
Stone 


The  Court  referred  to  the  rule  promulgated  in  the 
lad  terrn^  for  completing  fines*,  and  rcfufed  the  appli- 
cation ;  accompanying  their  refufal  with  a  diredlion^ 
that  as  all  the  parties  were  ftill  aliyei  fo  that  there  was 
no  obftacle  to  the  levying  a  new  fine,  a  new  fine  fliould 
be  forthwith  levied  at  the  expence  of  the  attorney  who 
had  miflaid  the  papers. 


*■  ■  ^  *i 


November  9, 

Fiyineiit  of  ft 
bill  of  exchange 
cannot  be  en- 
forced without 
producing  the  bill* 

An  exprefs  pro- 
mife  to  pay  the 
contents  of  a  loft 
bill  of  exchange^ 
if  given  without 
fome  new  con- 
Iderationi  is  void. 


Davis  v.  Dodd. 

^HE  Plaintiff  declared  upon  a  bill  of  exchange  fbr 
96/.  9/.  drawn  by  AUen^  to  his  own  order,   and 
accepted  by  the  Defendant,  and  indorfed  by  Allen  to  the 
Plaintiff.     There  were  alfo  the  ufual  money  counts. 
Upon  the  trial  at  the  ilfaii^^M^  Summer  Aflizes  18 la^ 
before  Lord  EUenbormgh  C.  J.  it  was  proved  that  the 
witnefs  had  loft  the  bill  out  of  his  pocket,  whereupon, 
when  the  bill  became  due,  he  applied  to  the  Defendant, 
ftating  the  circamftance,  and  requefting  him  to  pay  the 
bill,  which  until  the  time  of  the  a£lion  had  never  been 
prefented  for   payment  by  any  other  perfon,  and:  i  c 
Defendant  repeatedly  and  exprefsly  promifed  to  pay  it. 
Lord  Ellenborough  was  of  opinion  that  as  the  Plaintif 
had  not  prefented  the  bill  for  paynaent  to  the  Defendant, 
and  as   the   bill  was   not   produced   at  the   trial,  the 
Plaintiff  could  not  recover  in  this  a£lion,  and  direAed  a 
nonfuit. 


Beji  Serjt.  now  moved  to  fet  afide  the  nonfuit,  and 
have  a  new  trial  :Jie  contended,  that  the  expreis  pn>- 
mife  to  pay  the  bill  was  upheld  by  the  confideratioo  d 
the  moral  obligation,  to  which  the  Defendant  was  fubje^i 
to  pay  the  fum  dux^  on  his  acceptance. 
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'The  Court  denied  that  there  was  any  moral  obligation 
on  the  Defendant  to  pay  this  fum  to  the  Plaintiff,  who  by 
his  negligence  had  expofed  the  Defendant  to  the  danger 
of  being  compelled  to  pay  the  bill  when  produced  in 
the  hands  of  another  holder,  it  was  quite  clear  the 
PlaintiflF  could  not  recover  in  this  a£lion.  If  he  could 
recover  at  all  upon  this  promife,  which  they  much 
doubted,  it  mud  be  in  an  a£lion  upon  the  fpecial  under- 
taking. The  party  might  have  proceeded  to  enforce 
the  giving  of  a  new  bill  under  the  ftatute,  and  that 
feemed  to  be  his  only  courfe.  The  promife  contained 
in  the  bill^  is  the  equivalent  given  for  the  confideration 
paid  for  the  bill.  No  new  confideration  had  been  fub<- 
fequently  paid  to  fuftain  this  new  promife,  which  was 
therefore  nudum  pailuniy  and  could  not  be  enforced. 

Rule  refufed/ 


fiorj 


i8n. 


Vincent  and  Others,  AiBgnees  of  Dowson  i).     ff(mmicr$. 

Prater. 


HTROVER  by  the  affignees  of  a  bankrupt  for  bills  of      Atnwkr  left* 

exchange,  contended  to  have  been  delivered  to  him  hoofcffor  a  cw 
by  the  bankrupt  after  an  z€t  of  bankruptcy.     At  the  ditor»  who  had  in 

trial  before  Mansfield  C.  J.  at  Guildhall,  at  the  Sittings  Ji^abfence  wiled 

•^  ^    for  a  d»t,  that  be 

zher  Trinity  term  i8i^,  two  tranfattions  were  proved  could  Q>are  no 

by  the  Plaintiffs,  and  contended  to  be  ads  of  bank-  money,  and  would 
Tuptcy,    A  creditor  called  at  the  houfe  of  the  bankrupt  ^^^^  would  * 
one  morning,  while  the  bankrupt  was  out,  and  faid,  he  go  out  of  the  way 

had  plenty  of  bills,  but  he  wanted  fome  cafli  to  pay  his  «od  ftay  till  dii^ 

,  -       ner  tinie.    xiekl 

workmen,  and  he  muil  and  would  have  5oA  or  60/.  that  that  it  was  for  the 

jury  to  confider, 
whether  he  abfented  hixnfelf  to  delay  a  creditor  ;  and  this  evidence  Warranted  their  coo- 
elufion,  that  he  did  not. 

So,  where  he  abfented  himfelf  from  h^  houiei  where  his  crediton  were,  to 
Citation  and  harfklangtxage. 

T  t  a  day ; 
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day  :  he  then  went  away^  learing  word  that  he  fiitfUld 
call  again.     Donvfon  foon  after  coming  in,  tspoii  hearing 
this  meflage  delivered  to  hinii  dire£led  his  clerk  to  tell 
the  creditor,  when  he  called  again,  that  he  could  not  fpare 
the  money  and  would  not  let  him  have  it ;  and  he  added, 
that  he,  Doufon^  (hould  go  out  of  the  way  and  fllould 
not  return  home  till  dinner  time.     He  went  out  accord- 
ingly, and  the  creditor  foon  after  returning,  the  clerk 
communicated  to  him  the  whole  of  what  Dowfon  had 
faid.     Dowfon  came  home  to  dinner  that  day :  the  cre- 
ditor did  not  call  again  at  dinner  time.    The  other  tranf- 
a^ion  was,  that  Dowfon  bemg  embarrafled  in  his  cir- 
cnmftancesj  at  the  inftance  of  three  principal  creditors, 
appointed  a  day  for  them  to  come  to  his  counting  houfe, 
and  examine  his  books  :  early  on  that  morning  he  left 
his  home,  and  went  to  a  public  houfe  in  the  neighbour- 
hood, whither  he  direfted  his  clerk  to  bring  him  from 
time  to  time  intelligence  of  what  pafled  with  the  cre- 
ditors ;  and  he  afligned  as  a  reafon  for  fo  doing,  that  he 
cxpe£led  that  when   the  creditors  found  how  bad  his 
affairs  were,  they  would  be  irritated,  and  if  he  were 
prefent,  fome  harfli  language  would  pafs,  and  poflibly 
they  might  be  induced  to  arreft  him.     And  the  Plain- 
tiflfe  contended  that  this  was  an  abfenting  liimfelf  for  the 
purpofe  of  delaying  his  creditors.    The  jury  found  a 
'verdift  for  the  Defendant. 


Bejt  Serjt.  now  moved  to  fet  it  afide  and  have  a  new 
trial* 


The  Court  held,  that  as  to  the  firft  tranfjflion,  the 
cafe  had  gone  to  a  jury  on  a  point  that  might  be  fairly 
raifed,  whether  Donvfon  went  out  with  intent  to  delay 
his  creditor  or  no  ;  and  upon  the  verdift  they  had  given, 
it  mud  be  prefumed,  they  had  found  that  he  had  not : 
the  Court  could  not  fay  the  conclufion  was  wrong,  they 
^atb^r  thought  it  was  right :  a  man  who  intends  to  delay 

a  ere- 
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a  creditor,  does  not  ufuaUy  dire£l  lus  icrvantj  <<  tell  him 

I  have  been  at  home,  and  I  cannot  and  will  not  pay  him/'' 

There  was  not  the  leaft  idea  of  any  fear  of  arreft,  or  of 

procefs  being  iflued  againd  him.     Still  lefs  does  a  roan 

who  wifhes  to  delay  his  creditor  name  the  hour  when  he 

ihall  return  home  ;  and  to  fet  afide  the  conclufion  of  the 

jury,  the  evidence  ought  ftrongly  to  prefent  the  coi>- 

trary  inference.     As  to  the  f)econd  tranfa^ion,  Dow/on 

jkfiigned  the  true  caufe  of  his  abfencej  that  he  quitted  his 

houie  to  avoid  altercation* 

Rule  refuled. 


1812. 


Warin  and  Another  v.  Scott. 

'^T'HIS  was  an  a£lion  upon  a  policy  of  infurance,  dated 
the  2 1  (I  of  &•/>/.  1807,  and  efFefted  by  the  Plaintiffs, 
upon  a  voyage  at  and  from  Port/mouth  to  Amjierdamy 
upon  prize  wines,  valued  at  Boo/.,  by  the  ihip  Drie 
Vrienden.  The  declaration  dated  the  intereft  to  be  in 
F.  Van  Eyck,  Upon  the  trial  of  this  caufe  at  the  Surry 
Summer  AfTizes  1812,  before  Lord  EUenborough  C  h 
the  parties  made  the  following  admiilions;  die  De« 
fendant's  fubfcription  to  the  policy,  and  to  a  memorandum 
at  the  back  thereof,  dated  the  7th  of  November  1807, 
allowing  the  veflel  to  proceed  from  Port/mouth  to  Gotten^ 
burgh  and  Amjljerdam  ;  the  wines  were  (hipped  by  the 
PlaintifFs  on  board  the  Drie  Vrienden  on  account  of 
Van  Eycky  and  he  was  interefted  therein  as  averred  in 
the  declaration ;  he  was  a  native  of  Holland^  and  was 
domiciled  at  Amfierdam^  and  at  the  time  of  the  purchafe 
of  the  wines  infured,  was  refident  in  this  country  under 
the  King's  licence,  dated  the  28th  of  May  1806,  and 
purporting,  in  purfuance  of  the  ftatute,  to  grant  unto 
JP.  Van  Eyck,  aged  37,  a  native  of,  and  laftly  refident 

Tt  3  ai 


November  9* 

If  an  alien  ene* 
my*  commo* 
rant  here  under 
the  King's  licence 
to  reiide  here>  pur- 
chafes  goods  for 
exportation,  the 
exportation  there- 
of by  him>  after 
his  licence  to  re- 
fide  has  ceafed,  is 
not  protected  by  a 
licence  to  trade, 
alfo  obtained  after 
his  licence  to  re- 
fide  has  ceafed, 
and  authorizing 
the  exportation  of 
the  identical 
g^oods  by  B.  and 
K.  or  other  JJri- 
tj/lf  noerchants* 
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i8l2.  at  Atnfterdami  knovm  to  Mejffrs.Warift,  Fleifchman  and 

Jutting  of  Devon/hire  Square,  Btfliopfgate  Stnet,  and  refid- 
ing  there,  his  Majefty's  licence  to  refide  at  London^  and 
within  13  miles  thereof  in  the  county  of  f 

from  the  date  thereof  for  the  term  of  three  months, 
with  the  reftriftion,  and  on  condition,  that  he  Ihould 
communicate  every  change  of  his  reCdence  to  the  Alien 
Office.  Upon  this  licence  were  indorfed  various  exten. 
fions,  one  whereof  permitted  him  to  travel  to  <'  Bir^ 
tningham  on  bufinefs,''  another  <<  to  Fowy  in  Cornwall^ 
and  to  attend  fales  of  prize  wines  there  for  14  ixj%^ 
and  the  time  was  altogether  extended  to  the  month  of 
July  1807.  Van  Eyck  himfelf,  at  a  fale  of  prize  wines, 
feleded  thefe,  but  they  were  paid  for  by  the  Plaintiflfs 
at  his  requeft.  The  wines  infured  were  (hipped  in  Augu/l 
18071  ^^^  were  intended  to  be  exported  under  a  licence 
£rom  the  King,  dated  the  31ft  July  1807,  granted  to 
Meflrs.  Van  Buuren  and  Kanningeijfkr  on  behalf  of  them- 
felves  and  other  Britijb  merchants,  but  procured  by  them 
in  confequence  of  orders  from  the  Plaintiffs,  as  the  agents 
of  Van  Eyck,  and  <^  permitting  three  neutral  (hips  to  na- 
trigate  freely  under  the  feveral  flags  therein  named  from 
or  to  any  port  of  Holland,  to  or  from  the  United  Kingdom 
and  to  import  fuch  quantity  of  {inter  alia)  prizes  wines, 
as  might  be  fpecified  in  their"  (1.  e.  the  (hips)  "  bills  of 
lading ;  and  that  licence  was  to  remain  in  force  for  fix 
months,  and  to  be  revocable,"  &c.  It  provided  alfo, 
*«  that  Mefllrs.  Van  Buuren  and  Kanningeijfer  on  behalf 
of  themfelves  and  other  Britijh  merchants,  to  whom  his 
Majefty  granted  that  h'ccnce,  (hould  caufe  the  fame  to  be 
delivered  up  as  therein  mentioned."  That  the  Plaintiff^, 
as  the  agents  of  Van  Eyck,  alfo  procured  another  licence 
dated  the  15th  of  December  1807,  which  recited  that 
it  had  been  reprefented  to  his  Majefty  by  Mefllrs.  Warin 
Fleifchman  and  Jutting,  that  they  intended  to  export  a 
jiargo  of  prize  wine  from  Port/mouth  to  Holland  on  board 

the 
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the  neutral  (hip  DrU  FrienJeftf  as  long  ago  as  AugUfi  18 12. 

dien  lafty  by  virtue  of  the  licence  dated  31ft  July 9  but 

that  owing  to  the  political  events  on  the  continent,  the 

exportation  did  not  take  place,  and  the  wine  ftill  remained  Soott* 

at  P^rtfmoutbf  and  that  they  had  prayed  his  Majefty's 

further  licence  and  prote£];ion  for  the  exportation  of  the 

faid  wine,  &c.     And  his  Majefty  thereby  permitted  the 

Urii  Vrienditi  to  proceed  from  Port/mouth  to  Holland. 

At  the  time  of  granting  the  lad  mentioned  licence,  Van 

JByck  had  returned  to  Holland.     After  the  granting  fuch 

laft  licence,  in  December  if^o^f  the  (hip  failed  from  Portf" 

tnouth^  and  in  her  voyage  to  jimfterdam  was  taken  by  a 

Dani/b  privateer,  and  condemned.     Upon  this  evidence^ 

it  was  objected,  that  nothing  upon  thefe  licences  rendered 

legal  an  infurance  upon  the  property  of  an  alien  enemy, 

who  at  the  time  of  the  ihips  failing  had  ceafed  to  have 

either  domicile  or  licence  to  refide  here :  the  licences 

extending  to  prote£):  the  goods  of  Britt/h  merchants  only. 

For  tl^  PlaintiflFs,  it  was  anfwered,  that  the  fecond  licence 

did  not  fpecify  what  defcription  of  perfons  ihouid  be  the 

owners  of  property  licenced,  and  that  as  Van  Eyck  had 

purchafed  the  goods  while  he  was    domiciled  in  this 

country  under  the  King's  licence,  he  ought  to  have  a 

reafonable  time  allowed    him    after  that   licence   had 

expired  for  exporting  them.     Lord  Ellenborougb  C.J. 

thought,  that  as  the  fecond  licence  recited  the  firft,  it 

only  contemplated  an  adventure  fimilar  to  that  which 

was  protected  by  the  firft,  and  the  firft  licence  would 

only  prote^  an  exportation  by  Brifi/b  merchants,  which 

charadler  Van  Eyck  had  ceafed  to  pofiefs  at  the  date  of 

the  firft  licence  to  trade,  his  licence  to  refide  in  this    • 

country  having  then  expired.     Ancl  his  Lord(hip  accord. 

dingly  directed  a  nonfuit. 

Sbepberd  Ser]U  in  this  term   moved  to  fet  afid^  the 
nonfuit  and  have  a  new  trial,  upon  two  grounds,  firft, 

T  t  4  that 
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that  the  fecond  licence  was  petined  exanflf^  in  die  '£ime 
terms  as  it  would  have  been  if  Mefirs,  Buuren  vaA 

K^nningeiffer  in  applying  for  it  had  made  no  reference 
to  the  former  intended  adventure)  and  it  did  not  hnpiy 
the  reftridion,  that  the  wines  were  to  be  the  property 
of  Brittjb  merchants:  fecondiy,  that  if  it  did»  Van 
Ejck  was  at  the  time  of  purchafing  thefe  goods«  for  thii 
purpofe,  a  Britijb  merchant ;  the  eztenfions  of  his  licence 
(o  refide  recognized  him  a£ling  in  his  bufinefs  of  a  merw 
chant,  going  about  to  attend  the  fales  at  which  he  pnr- 
chafed  this  cargo.  And  if  his  trading  as  a  Britifb  mer« 
chant  had  a  legal  inception,  and  if,  as  the  fecond 
licence  to  export  recites,  unforefeen  political  circnm* 
ftances  prevented  him  from  completing  his  adventure 
within  the  time  propofed,  yet  the  proteftion  muft  extend 
to  the  completit)n  of  thofe  tranfaftioq?  begun  under  his 
licence  to  re|ide.  ^ 

The  Court  was  of  opinion  that  Fan  Eych  was  not  it 
^11  authorized  by  thefe  licences  to  export  this  cargo  \  and 

GiBBs.  J.  further  obferved  that  hi$  name  did  not 
appear  on  either  of  them  j  and  if  ever  he  poflefled 
the  charader  of.  a  Britijb  merch<mt,  it  ceafcd  upon  the 
expiration  of  his  licence  to  refide  in  this  country. 

Rule  refufed. 


Kovitnier  lo.    HouLDiTCH  and  Another  v.  Birch  and  Another. 


AfherifTwlio 
f  srries  a  prifoner 
taken  in  executioQ 
to  a  lock-up-houfe 
within  his  own 
batliwick»and  keeps 
Aim  there  14  days 
before  the  return 
of  the  writy  is  not 
thereby  guilty  of 
an  eicape* 


^HIS  was  an  aflion  againft  the  (heriff  of  MiddUfex 
for  the  fuppofed  efcape  of  George  Grants  who  had 
been  taken  by  the  (herifF  under  a  writ  of  eapuu  ad 
fatisfaciendum  at  the  Plaintiffs  fuit,  returnable  on  the 
morrow  of  All  Soulst  indorfed  to  levy  8740/.J  befides 
poundage^  &c.  Upon  the  trial  of  this  caufe^  at  the 
*     '  fitting^ 
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fittings  zfter  Trinity  term  i8i2»  before  GiUsL,  it  ap« 

peered  that  Leacb^  an  officer  of  the  iherifi>  havtng>  under       Hoiajaioa 

•a  warrant  to  him  dire£led,  taken  Grants  permitted  him  v.    . 

to  go  to   a  lock«up*hottfe    kept   by   Withers^  another  BiRCH. 

officer  of  the  iheriff  of  Middkfixf  not  named  in  the 

warrant.   The  warrant  was  carried  thither  with  him,  and 

depofited  there.    Grant  continued  at  this  houfe  ixoia  tlie 

3rd  to  the  1 7th  day  of  Offobir^  Leach  ufually  feeing  him 

in  the  courfe  of  every  day.     It  appeared  that  it  was  the 

ordinary  pra£lice  for  the  flieri£F,  when  he  took  a  prifoner 

in  execution,  to  carry  him  to  a  lock-up«houfe,  and  keep 

liim   there   for  a  convenient  tinxe,  ufually  for   feveral 

days,  in  order  to  give  opportunity  for  a  compromife,  or 

for  raifing  fums  for  payment  of  the  debt.     The  jury 

found  a  verdi£l  for  the  Defendant* 

Shepherd  Serjt.  in  this  term,  moved  to  fet  afide  the 
verdi^l  and  have  a  new  trial.     He  infifted,   that  the 
(beriff  was  bound  inftantaneoufly  to  carry  his  prifoner  to 
the  county  goal.  The  words  of  the  (tatute  1 3  Ed.  i .  c.  11. 
are  exprefs,  that  the  prifoner  <<  ihall  be  fent  or  delivered 
unto  the  neareft  gaol  of  the  King  in  thofe  parts,  and 
(ball  be  received  of  the  (herifF  or  gaoler,  and  imprifoned 
in  iron  under  fafe  cuftody  ;"  and  the  fame  procefs  is  ex- 
tended by  Jl,  25  Ed.  3.  ^.  5.  c.  17.    to    the  adiion  of 
debt,  which  was  the  cafe  here  againft  Grant :  if  this 
were  not  fo,  it  would  have  been  unneceflary  to  m^lke  an 
exprefs  legiflative  ena6iment,  32  G.  2.  c.  28.  /,  I.  that 
the  (beriff  <<  ihall  not  carry  any  perfon  arreiled  to  any 
gaol  or  prifon  within  24  hours  from  the   time  of  fuch 
arreft,  unlefs  fuch  perfon  ihall  refufe  to  be  carried  to 
fome   fafe  or  convenient  dwelling  houfe,"   Sec.     He 
urged  that  although  the  iheriff  might  change  his  gaol 
'  within  his  bailiwick,  yet  he  muft  keep  the  prifoner  in 
hia  gaol :    and  this  lock-up-houfe  was  the    houfe  of 
pother  perfon,  not  of  the  iherifi.     He  referred  for 

the 
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1 8 XI.  the  dodlrine  of  efcape  to  the  cafes  of  Plat  r.  Lakh  and 

Ayliffe^  Plowd.  35*1  Balden  v.TempU.  Hob.  202.9  Hawlans 
▼•  Plomer,  2  Bl.  1048.)  and  Benton  v.  Sutton f  i  Bo/,  and 
Pull.  24.  He  admitted  that  he  could  not  trace  the 
introdu£lion  of  the  practice  of  carrying  prifoners  taken 
in  execution  to  lock-up-houfes^  not  find  any  cafe  m 
which  it  bad  been  ruled  to  amount  to  an  efcape. 

Mansfield  C.  J.  I  have  no  idea  that  this  can  be  an 
efcape.  The  (heriff  has  him  in  as  ftrong  clofe  cuftody 
as  can  be.  As  to  the  words  of  the  old  ftatute,  it  is  now 
too  late  to  recur  to  them,  if  the  univerfal  pradlice  has 
Ihewn  that  the  conftru£iion  now  contended  for  is  not 
the  meaning  of  it.  And  as  I  know  of  no  cafe  which 
fays  that  the  keeping  him  in  a  ftrong  lock-up-houfe  is 
an  efcape,  and  as  the  pra£tice  is  otherwife,  I  think  we 
ought  not  fo  to  hold  it.  If  there  were  particular  in- 
dulgence or  favour  (hewn  to  the  Defendant,  or  if  the 
place  where  he  was  kept,  were  dangerous  or  infecure, 
there  might  be  fome  ground  to  contend  for  thb,  but 
nothmg  of  that  fort  appears  in  this  cafe. 

Heath  J.  It  is  no  efoape  :  according  to  my  recoUec* 
tion,  it  is  warranted  by  ufage. 

Chambrb  J.  The  Plaintiff's  counfel  is  totally  miftaken 
in  all  he  has  faid  about  the  neceflity  of  a  babear  corpus 
to  remove  from  the  lock*up-houfe  to  the  county  gaol^ 
becaufe  he  is  in  the  cuftody  of  the  fame  perfon  all  the 
time :  and  it  would  be  quite  ridiculous  to  have  a  writ  oC 
habeas  corpus  to  remove  him  from  the  cuftody  of 
(heriff,  to  the  cuftody  of  the  (heriff. 

GiBBS  J.   I  do  not  fay  this  is  like  the  cafe  of  a  prifon 
on    mefne   procefs,    whom  he  may  let  go  upon  bail 
and  whom^  if  he  have  at  the  return  of  the  writ^  it  is  fuf 

ficient 
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It*  '  I  believe  there  are  cafes  where  it  has  been  held  i8i2« 

f  a  (heriff  goes  to  the  Defendant's  houfe,  and  keeps 
there,  it  is  an  efcape;  but  no  cafe  (hews  that 
is.  Though  the  practice  does  not  make  the  law, 
;t  is  very  ilrong  argument  of  it ;  and  confidering 
many  hard  a£kions  are  daily  brought  againft  the 
&p  I  cannot  doubt  that  this  zGtion  would  often 
been  brought  long  fince,  if  it  could  hare  been 
itained. 

Rule  refiifed. 


Bailey  v.  Croft.  N^v^to. 

IE  Plaintiff*  having  been  partner  in  trade  with  Ben*      In  order  to  fa^ 

fut,  and  having  diffolved  partnerfliip,  upon  a  ftate-  ^tate  the  making 

®  *  r»     r  of  an  agreementt 

t  of  accounts  between  the  parties,  they  agreed  on  for  which  there 

mGderable  balance,  as  due  from  the  Plaintiff  to  ^"  fuffident  con- 
let,  in   part  payment  of  which,  the  Plaintiff'  gave  the^J^anT" 
tet  his  acceptance  of  a  bill  for  1349A  i6/.     Bennet  a  third  perfon,  the 
indorfed  this  bill  and  delivered  it  to  the  Defendant,  Defen^t,  who 
advanced  to  him  thereon  500/.,  and  it  was  agreed  g^  to^Ibifelf  by 
reen  them  that  300/.  more  (bould  be  raifed  on  the  ^^^  agreement, 
for  the  ufe  of  the  Defendant,  to  whom  Bennet  was  thereto -^dd. 
bted  in  a  greater  amount  than  the  whole  contents  of  that  as  the  agree- 

bUl.     The  Plaintiff"  and  Bennet  afterwards  difcover-  ""l.^*».£"^^  *• 
-        ,  the  Plamtiff  would 

that  the  real  balance  of  accounts  between  them  had  g^^  jj^ye  made» 

been  correftly  afcertained,  were  defirous  to  refer  the  unlefs  the  Defend- 
ants to  arbitration,  and  in  order  to  remove  the  ob-  ^?^        ^^^^ 

'  ^  there  was  a  fiim- 

le  which  would  arife  from  the  bill  which  had  been  cient  confideratio^ 
idy  given,  and  had  been  put  into  circulation,  th^y  ^w^the  Defend- 
ed that  that  bill  (hould  be  given  up,  and  that  a  bill    "  '  P   °"  ®* 
he  like  date,  and  with  the  like  fecurities,  for  fuch 
nr  fum  of  money  as  the  arbitrators  (hould  award  to 

be 
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i6l2.  he  the  babmee  due,  fliould  be  accepted  hj  tbe  Plfuntiff, 

«nd  delivered  to  Benneti  and  upon  their  applicaticHi  to 
the  Defendant  to  accede  to  this  agreement,  he  agreed  to 
Oliver  up  the  hill  of  1349/.  i6s.  iJ.,  and  to  accept  a  l&e 
bill  for  the  amount  to  be  awarded;  whereupon  the  Plain- 
tiff and  Bennei  fubmitted  their  accounts  to  arbitration. 
The  arbitrators  awarded  that  the  formtf  fuppoM  ba- 
lance, ibcured  by  the  PlaimifF  to  Btnmty  was  too  mu<h 
by  318/.  I/.    The  bill  not  being  given  up  to ..the.Plaintiffj 
be  declared  upon  this  tranfadion,  and  ftated,  that  in 
confideration  df  the  mutual  agreement,  and  in  confidera- 
tion  that  the  PlaintifF  had  undertaken  to  accept  a  bill  for 
the  fum  to  be  awarded  in  exchange  for  the  firft  bill, 
Bennet  and  the  Defendant  undertook  to  give  up  the  firil 
bill ;  and  averred  a  requeil  and  refulal  by  the  Defendant 
Upon  the  trial  of  this  caufe  before  Mansfield  C.  J.,  at 
the  Gttings  at  Guildhall  Tiker  Trinity  term  181 2,  a  verdiA 
was  found  for  the  Plaintiff'. 

Shepherd  Serjt.  now  moved  to  let  afide  the  verdift 
and  enter  a  nonfuit,  upon  the  ground,  which  he  had 
alfo  urged  at  the  trial,  that  there  was  no  confidera- 
tion moving  from  the  Plaintiff^for  the  promife  of  tbc 
Defendant. 

Mansfield  C.  J.  The  Plaintiff  agrees  to  give  a  new 
bill,  which  will  impofe  a  liability  on  him,  and  that  is  a 
confideration  beneficial  to  the  Defendant. 

HxATH  and  Chambre  Js.  concurred  in  refufing  the 

application. 

GiBBS  J.  Suppofe  the  agreement  had  ftood  mer^"-^1 
between  the  Plaintiff  and  Bennet!  no  doubt  there  woo-^ 
have  been  fufficient  confideration  as  between  them. 
Defendant  is  included  in  the  treaty,  becaufe  he  ia  tl 
holder  of  the  bill :  he  is  taken  in  on  Benmfs  account  ^ 
and  in  confideration  of  what  the  Plaintiff  agrees  to  dr  ^ 

beneficial 
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beneficial  to  B^nmt,  the  Defendant,  on  Bennefs  account^ 
agrees  to  do  this.  The  Plaintiff  certainly  would  never 
have  entered  Into  tins  agreement  to  refer  and  give  a  new 
bill  for  the  balance  found,  unlefs  the  Defendant  had 
come  into  the  meafure,  and  agreed  to  give  up  this  bill : 
the  Plaintiff  would  never  have  left  this  bill  outftanding 
in  the  hands  of  the  Defendant,  expofing  himfelf  to  have 
the  amount  of  both  bills  recovered  againft  him.  In 
giving  the  fecond  bill,  the  Plaintiff  gives  that  which  is 
beneficial  to  Bennets  and  the  giving  up  the  former  bill  is 
part  of  the  equivalent  paid  for  the  doing  that  which  is 
beneficial  to  Bennet:  it  appears  to  me,  therefore,  that 
there  is  a  fufEcient  condderation  for  the  promife. 

Rule  refufcd. 


i8xa. 


BAILSf 
CROflV 


MucKLow  V.  St.  George. 


iVbv.  IX. 


TTIE  Defendant,  in  1 802,  gave  a  promiffory  note  for 
the  amount  of  a  debt  due  to  the  Plaintiff;  and  after- 
wards went  to  Ireland^  where  he  took  the  benefit  of  an 
infolvent  a£t.     Since  that  time  the  Plaintiff's  fervant  had 
alked  the  Defendant  for  the  debt,  whereupon  he  inquired 
how  much  was  the  amount,  and  being  told  between  60/. 
and  70/.,  he  anfwered,  that  he  was  not  able  at  that  time 
to  dilcharge  it^  but  that  his  friends  were  about  to  do 
fomething  for  him,  and  he  would  pay  the  debt  by  inftal- 
<Knents.     At  the  trial  of  an  a£tion  upon  the  note,  the 
Plaintiff  relied  upon  this  as  evidence  to  eftablifli  a  new 
promtfe  to  pay,  and  was  nonfuited. 


A  promife  inade. 
after  taking  bene- 
fit of  an  infolvent 
a<5l»  to  pay  an  old 
debt  by  infial- 
mentsy  without 
fpecifying  the 
amounty  or  time 
of  payment}  will 
not  raife  a  new 
ajfumpfit  to  pay 
the  debu' 


Vaughan  Seijt.  now  moved  to  fet  afide  the  nonfuit 
^md  have  a  new  trial.  He  contended  that  this  was  as 
^ood  evidence  of  a  fubfequent  promife  to  pay,  as  had 

fufficed 


6|4 


CASES  iM  MICHAELMAS  TERM 


i8il. 


MVCKLOW 

St.GeorAe. 


fUfficed  in  the  cafe  of  Bryan  v.  Horfeman^  4  Eafi^  ^g^^ 
This  amdunted  to  a  promife  to  pay  the  debt  by  reafon^ 
able  inftalments  within  a  reafonable  time. 

The  Court  exprefled  their  diflent  from  this  propofi* 
tion,  and  obferved  that  this  cafe  was  not  like  the  cafes 
under  the  itatute  of  limitations;  this  evidence  might 
fuffice  under  that  ftatute :  and  Mansfield  C.  J.  faid  that 
the  cafes  upon  the  ftatute  of  limitations  had  indeed  gone 
to  an  enormous  length :  there  never  was  fuch  another 
cafe  as  that  which  had  been  cited. 

Rule  refufed. 


Nov*  lu 


Sturgess  v.  FarriKgton. 


In  covcnMt  for  THHE  Plaintiff  declared  in  covenant  for  rent,  upon  an  in- 
denture of  lease  made  by  himfelf  to  the  Defendant)  of 


ant  pleaded  that 
he  was  under^ 
tenant  of  parcel 
of  certain  pre- 
milesy  for  the 
whole  of  which 
the  Plaintiff,  his 
leffor,  had  cove- 


certain  premifes,  at  6oLperann.  The  Defendant  pWaded 
that  the  Plaintiff  held  the  premifes,  together  with  other 
hereditaments,  under  an  indenture  of  leafe,  dated  the 
7th  of  February  1807,  whereby  Roberts  and  Valentliu 
demifed  the  whole  to  the  Plaintiff,  at  looA  rent,  and  he 


to  the  landlord 
paramount^  and 
ihewed  that  he> 
the  Defendant} 
paid  to  the  land- 
lord paramount, 
under  threat  of 


nanted  to  pay  rent  fet  out  a  covenant  by  the  .Plaintiff  to  pay  the  rent  to  his 

leffors,  and  (hewed  that  the  Plaintiff  afterwards,  by  the 
indenture  declared  on,  demifed  parcel  of  the  demife^ 
premifes   to  himfelf,  the  Defendant,  and   that  Robe^ 
and  Valentine  adigned   to  Powell  the   reverfion  in  O^^ 

freehold  expe^ant  on  the  term  demifed  to  the  Plainti^' 

dinrefs,  m«re  rent  ^j^^^  y^^^^^^  ^^  ^^^^  claimed  became  due,  two  ye*:     ' 
than  he  owed  to  '  ' 

the  Plaintiff;  the  ^^ 

Plaintiff  traverfed  that  any  rent  was  due  from  himfelf  to  the  landlord  paramount.     IT^^. 
tlut  this  replication  was  not  fupported,  by  proving  that  the  Plaintiff  had  affigned 
term  in  the  refidus  of  the  prcmifes  to  K^  who  aifigncd  them  to  the  Defendant, 
covenanted  to  pay  in  difcharge  of  the  Plaintiff  the  whole  rent  refenred  to  the 
paramount. 
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rent  at  loo/.  per  ann.  became  due  from  the  Plaintiff  to 
Powell^  who  required  from  the  Defendant  payment 
thereof,  under  a  threat  of  a  diftrefs,  to  avoid  which,  the 
Defendant  paid  to  Pcw^// that  money.  The  Plaintiff,  by 
his  replication,  took  iffue  upon  this  plea,  and  traverfed 
that  the  looLper  ann>  was  due  from  himfelf,  the  Plain- 
tiff, to  Powell.  Upon  the  trial  of  the  caufe  before 
Mansfield  C  J.,  the  Plaintiff,  to  fupport  this  iffue,  proved 
that  he  had  afligned  to  K'wgjhury  his  unexpired  term  in 
the  reiidue  of  the  premifes,  not  included  in  the  demife 

to  the  Defendant,  under  a  covenant  on  the  part  of  Kings^ 
hufji  that  he  would  pay  the  whole  looL  per  ann.  rent 
referved  to  Roberts  and  Valentine :  and  he  proved  that 
Kingjbury  had  afligned  that  intereft  to  the  Defendant 
himfelf,  who  was  bound  by  a  iimilar  covenant  to  dif- 
charge  the  looA  rent;  wherefore,  as  the  Plaintiff  con- 
tended, that  rent  was  no  longer  payable  from  himfelf  to 
Powell.  Mansfield  C.  J.,  however,  nonfuited  the  Plain- 
tiff, with  liberty  to  move  to  fet  aflde  the  nonfuit,  and  to 
enter  a  verdift  for  the  Plaintiff  for  15/.  upon  any  of  the 
iffueSi  if  the  Court  (hould  be  of  opinion  that  the  repli- 
cation was  proved. 


I8l2. 


STUHG£» 

FABBworoii^ 


Beft  Serjt.  accordingly  now  moved,  contending  that 
the  looA  rent  had  not  accrued  due  from  the  Plaintiff  to 
Powell  i  but  the  Court  were  unanimous  that,  inafmuch 
at  the  title  was  fpecially  dated  by  the  plea,  if  tlie  De- 
fendant had  meant  to  infift  that  the  Defendant,  as  the 
affignee  of  Kingjbury ^  was,  as  between  the  Plaintiff  and 
•the  Defendant,  precluded  by  his  covenant  from  afferting 
the  Plaintiff 's  liability  to  pay  the  100/.  rent,  he  ought  to 
have  fpecially  replied  the  fadis  upon  which  that  queftion 

might  arife,  by  way  of  confeflion  and  avoidance ;  but 
here  he  had  contented  himielf  with  denying  that  the 
tent  was  due  from  himfelf ;  whereas  it  was  mod  cor- 

reflJj 
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i8!  2.  reftly  ftated  to  be  due  from  the  Plaintiff  to  P^tcif//,  who 

^rn'^GM'  ''^'^ght  have  diftrained  upon  the  premifes,  and  avowed 

V,  upon  the  Plaintiff  5  and  they 


tiov.  II.  Reed  v.  Taylor. 

If  a  Plaintiff       HpHIS  was  an  a6Hon  for  a  malicious- profccution.     la 

declares  that  the        X  **%..••..,        11        t 

Defendant  malici-  ^he  nrft  count,  the  Plaintiff  declared  that  he  was  a 

oufly  and  without  good  fubjeft,  had  never  been  guilty  of  perjury,  &c.,  and 

^rrf     d  aii^ndlA-  ^^*^  ^^^  Defendant,  malicioufly  intending  to  injure  bun, 

ment,  fetting  it  iic*,  at  the  general  feffion  of  oyer  and  terminer,  holdes 

forth,  the  av^-  j^  ^nd  for  the  county  of  MiddUfetcl  falfely,  maUciouflyi 

if  fome  charges  in  ^"^^  without  any  reafonable  or  probable   caufe  what- 

the  indiament  foever,  indi£l:ed  the  Plaintiff  "  for  that  theretofore^  &c.,* 

^^wi^out  ro-  ^^^'^"8  ^^^  verbatim  the  whole  indi£lmeot,  which  con- 
bable  caufe  pre-  tained  twelve  affignments  of  perjuty,  ftated  to  be  com- 
fared,  although      ^j^^^j  j,    ^^iQ  Plaintiff  in  an  affidavit  by  him  made  in  a 

there  was  good 

ground  for  others    caufe  pending   in  Chancery,  before  a   matter  of  that 

of  the  charges  pre-  court,  touching  eight  feveral  payments  and  tr^n{a£tioQ8 

therein  fwom  to :  tlie  Plaintiff  then  proceeded  to  Ihew 
that  the  indi£lment  was  removed  iuto   the   Court  of 
Ring's  Bench,  where  he  was  tried  and  acquitted.    la 
the  fecond  count,  the  Plaintiff  dated  that  the  Defendant^ 
at  the  faid  general  feflion  of  oyer  and  terminer,  falfelf 
and  malicioufly,  and  without  any  reafonable  or  probaUt 
caufe,  indi£led  the  Plaintiff  for  wilful  and  corrupt  pec» 
jury,  in  a  certain  affidavit  before  then  fwom  by  ths 
Plaintiff  before  the  mafter  in  Chancery.      This  cauA 
was  tried  at  the  fittings  at  Wejlmlnjler^   after  Tri/ir^i! 
term  1812,  before  Mansfield  C.  J.,  when  the  Defendar:^^ 
produced  evidence  as  to  three  of  the  tranfa^ionsu] 
which  the  perjury  had  been  affigned^  ihewing  £at 

8  pai 
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pats  of  the  affidavit  relating  thereto,    were  untruly  18  X  a. 

fwom,  and  that,  in  matters  which  muft  hare  lain  within 

the  Plaintiff's  own  knowledge.     As  to  others  of  the  v. 

traiifa£ltons,  it  appeared   that  the  Plaintiff  bad  tfuly        Taxlop. 

fwom  in. the  afHdavit,  and  that  there  was  no  probable 

•cattfe  for  the  affignments  of  perjury  on  thofe  tranfac* 

ciont.    The  jury  found  a  rerdid  for  the  Plaintiff  with 

pooA  damages,  which  the  Plaintiff  entered  on  .the  firft 

count  only. 

Bbepberd  Serjt.  now  moved  for  a  rule  nifi  to  (et  afide 
the  Terdi£];  and  have  a  new  trial.  He  contended  that 
the  verdift  could  not  be  fupported  upon  thid  declaration ; 
the  charge  was,  not  that  the  Defendant  had  inferted 
fome  groundlefs  kilignments  in  his  indi£lment,  but  that 
he  had  preferred  the  whole  indiAment  fet  forthj  without 
reafonable  or  probable  caufe:  if  there  were  reafonable 
or  probable  caufe  for  any  one  alCgnment,  tha^  iffue. 
could  not  be  with  the  Plaintiff:  but  there  was  abun- 
dant caufe,  both  reafonable  and  probable,  for  feveral  of 
thefe  aifignments.  It  would  be  of  very  ill  confequence 
to  public  juftice,  to  hold,  that  if  there  were  in  an  indifi- 
ment  for  perjury  any  one  count  or  affignment  that  was  not 
proved  at  the  trial,  the  profecutor  would  lie  open  to  an 
aAion  for  a  malicious  profecution.  In  none  of  the 
decided  cafes  had  it  been  held,  that  a  probable  caufe 
being  found  for  fome  of  the  charges,  damages  given  for 
.  preferring  the  others  could  be  fupported^  Thefe  charges, 
too,  all  arife  out  of  one  affidavit  and  one  oath. 

Mamsfielp  C.  J.  llie  queftion  is,  whether,  if  a- 
cnan  prefers  an  indidment  containing  feveral  charges, 
^nrliereof  for  fome  there  is,  and  for  others  there  is  not 
probable  caufe,  this  does  not  fupport  a  count  for  pre- 
ferring that  indiflment  without  probable  caufe,  I  am  of 
opinion  that  it.  does.     You  mention  no  precedent  for 

Vol.  IV.  U  u  this 
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^i8il.         ibis  ground  of  your  motion^  and  therefort  I  do  not 
know  how  we  can  grant  it. 

GiBBs  J.  To  fupport  this  a£lion  thera  muft  be  t 
tirant  of  probable  caufe  and  malice.  The  charge  here  is 
not  that  the  Defendant  imputed  perjury  without  pm» 
bable  caufe,  but  that  he  preferred  that  indidment  with* 
out  probable  'caufe.  There  is  no  probable  csinfe  for 
fome  of  the  charges  in  the  indictment,  therefore  thit 
indi£lment  is  prefeiTed  without  probable  caufe. 

Role  reftifcd. 


7/ov.  XX.  f  Demandant  j  •—— ,  Tenant ;  ■» 

Robinson  and  Others,  Vouchees. 

"Where  a  reco^   QHEPHERD  Serjt,   moved  that  a  recovery  might 

bccompleted  in  P^^^  under  the  following  circumftances.     The  writ 

the  term  in  which  of  fummons  was  returnable  in  the  laft  Hilary  term,  the 

it  was  intended,      acknowledgment  of  Robinfon  and  his  wife,  two  of  the 

through  the  re*  i  f     \  .  t 

fufal  of  one  of  the  vouchees,  had  been  taken  in  December  laft,  but  the  other 

vouchees  to  accede  vouchee,  who  had  an  undivided  intereft  in  the  property, 

a  fubfequent  term,  ^^^  ^^^  °^  which  was  to  be  cfFeftuated  by  this  recovery, 
for  the  benefit  of    on  being  applied  to  to  execute  her  acknowledgment,  rc- 

^^"•tt^^'tl'be  ^"^^^  ^°  ^^  *^'  complaining  that  her  companion,  whom. 

completed.  ^^  bad  authorized  to  negotiate  a  fale  of  the  eftate, 

which  was  of  confiderable  value,  had  fold  it  for  50/.  too 
little,  and  it  was  not  till  the  end  of  Trinity  term  that  fte 
had  been  ^rfuaded  to  concur  in  executing  the  con- 
veyance. 

The  Court  faid,  that  feeing  this  was  not  the  negligent 
of  the  attorney,  the  ordinary  caufe  why  recoverief  are 
delayed,  the  application  might  be  granted. 

6  Rule  abfolute- 
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1812. 


Hill  v.  Wilkinson  and  Wife^  ^•w.zir. 

■  • 

jgH£PH£RD  Serjt.  moved  for  a  djfirifigas  to  compel  ^ JPjf^^^"^ 

an  appearance,  upon  an  aiEdavit  <<  ihac  the  Defendant  ^^^^^  ^^^  ^^ 
liad  been  ferved  with  a  fununonai  pnrfuant  to  the  late  order  to  move  for 
•a  of  parluunent,  ji  G.3.  r.  124. /a.,  by  delivety  ^ff^^^;;^ 
thereof  to  a  fexrant  of  the  Defendant,  at  his  dwelling  of  the  fummoot 
houfc,  and  that  his  wife  had  fince  acknowledged  that  ^^^* 
her  hoiband  had  received  the  fammons  amd  had  pro- 
mifed  payment  of  the  debt."    The  Court  were  of  opi- 
nion that  this  fervice  was  fufficient;  but  refufed,  as 
Aej  had  before  repeatedly  done  in  like  cafes,  to  grant  a 
Sfiririfpu  upon  fuch  an  affidavit,  hereby  the  bailiff 
»   took  on  himfelf  to  adjudge  that  the  form  of  the  fom- 
mons  which  he  ferved,  fufficiently  complied  with  the 
dheAions  of  the  aft,  a  matter  of  which  the  Court  alone 
were  to  be  the  judges,  when  the  fummons  ihould  lie 
fist  before  them  *in  lute  verba.     Shepbird  then  procured 
anodier  affidavit  fetting  forth  the  tenor  of  the  £ununons> 
vbereupon  the  Court  granted  the  dtftringas. 


JoBN  Hutchison  v.  Birch  and  Another,         Nov.i%, 

Sheriffs  bf  London. 

qPRESPASS.      The  Plaintiff  declared  that  ;the  De-      Alheriffhavins 

fendants,  with  force  and  arms,  broke  and  entered  ^^^^  ^^  ^^ 

'  open  doors  of  aa 

die  Plaintiff's  dwelling  houfe^  and  forced  and  brdcc  houfe,  need  not 

demand  to  have 
die  inner  doors  opened  to  him  before  hie  breaks  them  in  order  to  take^  under  a  writ  of 
^eri  facias^  j^oods  which  are  within  them. 

A  (beriff  may  enter  a  houfe  to  fiearch  for  the  body  of  a  debtor,  under  a  writ  of  capius 
ai, /(itUfacUndum. 

U  u  'a  open, 
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it  12*'        ^^1  broke  to  pieces  and  damaged  divers  doors  of  the 
Plaintiff^  of  and  belonging  to  his  dwelling  houfe,  and 
divers  lockS)    ftaples,    and   hinges   thereto  belonging, 
and  wherewith  the  fame  doors  were  there  locked  and 
fattened,  and  alfo  feized  and  took,  and  converted  to 
tiieir  own  ofe,  divers  goods  of  the  Plaintiff  there  fidiiiid. 
The  Defendants  pleaded,  firft,  the  general  iffue,  and  fe- 
eondly,  as  to  the  trelpaffes  above  enumerated,  they  pleaded 
diat  awritcalleda/i^a/iAnj&nyZim/hadJflaedatdie  fuk 
of  jtrtuutd  Lewis ^  dire£led  to  the  Defendants  as  Iherifi  of 
L»ndmf  commanding  them  to  levy  2 1 8/.  5/;,  and  28/.  coCks, 
upon  the  goods  of  WilHain  Hutchtfm^  which  writ,  iD- 
dorfed  to  levy  250/*,  was  delivered  to  the  Defendants; 
•and  that  the  chattels  in  the  declaration  mentioned,  before 
and  at  the  (aid  times  when,  &c.,  were  in  the  dwelling 
hottfe  in  which,  &c.,  within  their  bailiwick,  and  were 
the  joint  property  of  WiUum  Hutcbifon  and  the.Plai»- 
faS%   wherefore   the  Defendants   beiiq;  ftiich  flierifi, 
afterwards,  and  before  the  return  of  the  writ,  to  wit, 
«tthe  firft  of  die  {aid  times  when,  &c.,  entered  into  the 
dwelling  houfe,  the  outer  door  thereof  beii^  dien  opent 
^to  feiae,  take,  and  carry  away  the  faid  goods,  for  the 
purpofe  of  making  the  monies  by  the  writ  direded  to 
be  levied  upon  the  faid  William  Hutcbifor/s  undi^ed 
moiety  of  fuch  goods,  and  becaufe  the  Plaintiff  then  and 
there,  before  the  Defendants  could  take  and  carry  awajr 
the  goods,  with  force  and  arms  expelled  the  Defendants 
Irom  the  faid  dwelling  houfe,  they,  being  fuch  iherifi> 
did  then  and  there,  before  the  return  of  the  faid  wri^ 
re-enter  into  the  faid  dwelling  houfe,  in  order  to  feizct 
&c«,   and  did  feize,  take,  and  carry  away  the  fiud 
goods,  for  the  purpofl!  of  making  the  Osiid  monies  to  be 
levied  upon  W.  Hutcbifitfs  moiety  therecrf*,  as  it  wtf 
lawful  for  them  to  do  \  and  becaufe  certain  inner  doofi 
of  and  belonging  to  the  faid  dwelling  houfe,  at  the  fi^ 
'  times  when,  &c.,  were  (hut,  locked,  and  fattened,  with 
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locksj  (Uples,  and  hinges,  fo  that  the  Dc-^ ' 

c6uld  not  feize,  take,  and  carry  away  the  goods 

» to  make  the  monies  aforefaid,  upon  W»  HuicbU 

ety  thereof,  or  execute  the  faid  writ,  without^ 

ad  breaking  open  the  faid  inner  doors,  the  De- 
while  they  fo  continued  in  the  faid  houfr,  did 

i  break  open  the  faid  inner  doors,  and  in  fo 
neceflartly  a  little  break  and  damage  the  £une, 

i?  break  to  pieces,  damage,  and  fpoil  the  faid 

:•    To  this  plea  the  Plaintiff  demurred,  and 

or  caufe,  that  although  it  was  therein  alleged 

defendants  did  force  and  break  open  the  inner 

the  dwelling  houfe  in  which,  yet  it  was  not 

ated  or  alledged  that  the  Defendants,  before 

id  and  broke  open  the  faid  inner  doors,  made 

nd  or  requeft'of  admittance,  or  leave  to  enter 

inner  doors,  or  any  demand  or  requeft  of  the 

■of;  or  that  no  perfon  was  prefent  or  ready  to 

littands  through  the  faid  doors  to  the  De- 

nor  was  any  caufe  or  reafon  affigned  why  tho 

ts  did  not  demand  admittance  or  leave  to  entev 
Th^  D^endants  joined  in  demurrer. 

n  Serjt*,  in  fupport  of  the  demurrer,  faid^  there 
qoeftions  in  this  cafe :  firft,  whether  the  flieriff 
;  any  inner  door  of  a  houfe  without  previoufly 
is  purpofe,  and  demanding  the  keys;  and^' 
fnppofing  that  fuch  demand  is  neceffary,  whe- 
n  avail  himfelf  of  his  authority  without  (hewing 
ig  that  fuch  demand  has  been  previoufly  made, 
principle  which  requires  a  (heriff"  to  aflc  ad- 
md  {hew  his  authority  at  the  outer  door,  befo)« 
efume  to  break  it,  alfo  requires  that  he  Ihould' 
queft  for  the  inner  doors  to  be  opened  to  him : 
aple  is,  that  the  procefs  of  the  law  (hall  be 
as  tenderly  as  poffible,  and  that  although  thd- 
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V, 


jB(I^,         law  will  juftify  the  ufing  fo  mudi  force  u  ift  neceflapf 
--  foe  the  completion  of  his  parpofe^  it  will  jafSSj  i» 

^^  gieatei  degree  of  force  than  that  necei&ty  demands.    It 

BiB^         is  to  be  prefumed  that  the  procefs  of  the  law  will  be 
refpoA^  ^nd  obeyed,  as  foon  as  the  flierifiPs  intention 
^  is  communicated,  and  that  no  refiftance  will  be  oppoled 
to  it:  bttt>  until  notice  or  demand)  the  officer  of  the 
law  cannot  be  known.     And  even  if  a  violent  ra-entry 
could  have  been  juftified  at  the  moment  of  the  expuk 
fi0n  of  the  iheriff,  yet  it  is  to  be  inferred  from  tlie  Ian- 
gioage  of  this  plea,  that  a  confiderable  time  intervened 
between  the  expulfion  and  the  re-entry}  for  the  plea 
only  ftates  that  the  Defendants,  before  the  return  of  the 
writ,  re-entered.    And  after  fuch  an  interval  as  may  be 
prefumed  to  have  taken  place,  the  fecond  entry  of  the 
iheriff  ought  to  have  been  attended  with  the  fiune  for- 
nudities  as  the  iirft.    Secondly,  if  a  requeft  was  neceC 
•fary,  it  ought  to  be  exprefsly  averred  in  pleading  that  it 
v[2B  mad^,  or  at  leaft  it  ibould  appear  upon  the  plee 
that  the  bieakiog  (^  the  doors  was  neceflary,  winch  the 
Defendant  has  here  omitted  to  ibew*     In  fppport  ef 
thefe   prppofitions  he   referred  to  RtUcVtfft  v.    Bsrtoti^ 
2  Bos,  iff  PulL  223.,  which  he  faid  was  precifely  this 
cafe.    There  Lord  Alvanley  C.  J.  faid,  that  it  would  be 
carrying  the  law  upon  this  fubjeS  to  an  alarming  ex- 
tent, if  die  Cqurt  (hould  bold  that  becaufe  a  man  qngfct 
happen  to  owe  money  in  any  part  of  Enghmd^  dM 

fherifiF  of  the  county  in  which  his  houfe  was  fituated, 

•  •  • 

might  break  open  every  door  and  every  trunk  in  whidi 
a  man  might  be  concealed ;  and  that,  as  often  as  hfi 
thought  proper,  fo  as  it  were  before  the  return  .of  tb^ 
writ.     It  appeared  to  him  that  the  law  bad  gone  qi^ 
far  enough  on  that  fubjefl.     It  had  been  faid  that   ^ 
outer  door  of  the  houfe  is  the  man's  caftle,  but  that    ^ 
inner  doors  may  be  broken  open,  for  the  purpofes  of  ^  ^" 
procefiM    (t  had  never  been  (aid^  howeverj  that     ^ 

.01 
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oficer   might   juftify    breaking    inner    doors  without  i8ll« 

averring  a  previous  demand  of  peaceable  admittance^  or 

(hewing    why    fuch  violence    was    neceilary.^      And 

Hiotb  ]p  in  his  judgment  in  that  cafe,  (ays,  «  The  plea 

appears  to  me  to  be  bad,  becaufe  it  ftates  no  demand  of 

admittance,  and  I  (hajl  give  my  opinion  upon  that  point 

alone.     The  law  of  England^  which  is  founded  on 

reafon,  never  authorifes  fuch  outrageous  a£ls  as  dio 

bireaking  open  every  door  and  lock  in  a  man's  houfis 

without  any  declaration  of  the  authority  under  which  it 

is  done."     White  v.   Whtifban^   CrQ.  Jnc,  $55*^  ™^ 

fully  reported  in  t  Ro»  Rip*  I37.>  but  the  bed  report  of 

the  cafe  is  in  Palm.  52.     Trefpafs  for  breaking  th^ 

Vin^r  door  of  the  houfe  :  the  Defendant  pleaded  that  he 

Altered  to  make  execution  upon  the  goods  of  the  Plains 

tiff  under  a  writ  oi  fieri  faciof^  and  he  doth  not  aver  that 

tbe  goods  were  in  the  houfe,  and  Nicholas  Hydf  there 

urged  that  it  was  not  lawful  for  the  flieriff,  upon  an 

^ecution  at  the  fuit  of  a  common  peribn,  to  break  the 

door  of  the  houfe,  and  cited  Seymayn/$  cafe,  5  Co*  Rep. 

0%*  yd  ref.    Ill  Cttfes  where  the  King  is  party,  before^ 

the  (heriff  breaks  the  door,  he  ought  to  fignify  the  caufe 

of  his  coming,  and  to  make  requeft  to  open  the  doors, 

apd  cites  18  Edw.  2.  ExecuU  %^%. 

PeU  Sexjt.  contrh.  Both  the  cafes  of  RadcUffe  r. 
BurtoHy  and  White  v.  Whitjheire^  are  dire£lly  in  fup^ 
port  of  this  plea.  In  the  former,  which  was  quite  dif* 
fimilar  to  this  cafe,  the  (heriff  entered  in  fearch  of 
the  peifon  of  a  Defendant,  whom  he  did  not  know, 
nor  aver,  to  be  in  the  houfe:  here  the  (heriff  enters 
to  take  goods,  which  he  does  know  and  avers  to  be 
in  the  houfe.  And  all  the  Judges  there  proceed  oi| 
the  naanifeft  diftinflion  between  an  entering  to  make 
fearch,  and  an  entering  to  take  a  perfon  who  was 
in  the  boufc^   3  Bos.  iff  Pull.  229.    As  to  the  latter 
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1 812.  cafej  although  the  report  in  Ral/e  is  more  at  length,  it 
does  not  ftate  this  point  fo  diftin£l]y,  but  in  the  report 
in  Palmer  the  point  appears^  and  the  Plaintiff  had  judgr 
ment  thereon :  and  in  Palmer^  although  DMruige  and 
Haughtw  faid  fomething  on  the  third  point,  about  ie»- 
fiifing  admittances  v^hich  is  not  noticed  by  either  of  the 
other  cotemporary  reporters,  yet  on  the  fecond  point,  they  - 
decided  againft  the  Plaintiff.  Pafcb*  4  Edw*  4»  pi*  ij^' 
Catefiy  fliewed  that  a  writ  oi  fieri  facias  wasilire£ked  to 
the  iheriff  of  Middkfex  to  levy  execution  for  one  J.^  upoo 
a  recovery  had  by  the  faid  /•  againft  one  B.^  whereupon 
JB.  put  all  his  goods  into  a  cheft,  locked  and  (hut  up  %  and 
then  the  Sheriff  broke  the  door  of  the  houfe,  and  entered 
into  the  houfe,  and  took  away  the  goods  with  him.  And 
die  queftion  was,  whether  the  (heriff  did  any  wrong  or  not. 
Littleton,  and  all  his  companions,  held  that  the  party  might 
have  a  writ  of  trefpafs  agamft  the  (heriff  for  the  breaking 
of  his  door,.,notwithftanding  the  fieri  fiiciast  for  the  fieri 
/Betas  (hall  not  ezcufe  him  for  the  breaking  of  the  honfrt 
but  for  the  taking  of  the  goods  only,  quod  mta,  jrc. 
1 3  Edw.  4.  9.  ace,  fo  that,  as  Lord  Mansfield  C.  J.,  re* 
marks  in  Lee  v.  Ganfd,  i  Cowp.  i.,  they  held  that  the 
breaking  of  the  trunk  was  not  a£tionable. 

■ 

Vaughan  in  reply.  The  cafe  from  the  year-books  is 
very  diftinguifliable  \  it  is  not  contended  that  the  iheriff 
might  not  break  a  trunk  in  the  houfe,  when  he  had 
entered  without  force.  It  does  not  appear  by  the  cafe 
of  Ratcliffe  v.  Burton,  that  the  perfon  was  not  in  the 
houfe  at  the  time  of  the  iheriff's  entry:  it  muft  be 
taken  that  he  was  there.  In  the  cafe  of  Burdett  v« 
Abbot,  14  Baft,  I.,  it  was  admitted  that  it  was  necefliory 
for  the  iheriff  to  demand  admittance  before  breaking  the 
outer  door:  it  is  equally  neceffary  to  demand  admit* 
tance  before  breaking  an  inner  door,  and  no  neceiEty  for 
breakuig  it  is  averred. 

Mansfielp 
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Mansfield  C«  J.    In  this  cafe  an  a£tion  of  trefpaft  i8i2« 

is  brought  for  breaking  an  inner  door  of  a  houfe.    The 
ground  of  the  plea  b,  that  a  debtor,  againft  whom  an 
execution  had  iflued,  had  an  undivided  moiety  of  certain 
goods,  which  were  in  this  houfe,  in  a  room  which  was 
locked  up,  fo  that  the  (herifl^  could  not  get  at  the 
goods,  and  that  in  order  to  get  at  them  they  broke  the 
door  of  the  room,  and  took  the  goods ;  and  it  is  obje^led 
to  this  plea,  that  it  is  not  ihewn  that  there  was  any 
previous  demand  made  of  the  Plaintiff  to  open  the  door: 
the  queftion  therefore  is,  whether  any  fuch  privilege 
belongs  to  the  inner  door  of  an  houfe,  that  admittance 
is  to  be  aiked  before  the  officer  can  break  in.    All  the 
cafes  agree  that  fuch  a  privilege  attaches  to  the  outer- 
door  of  a  dwelling,  becaufe,  according  to  the  language . 
of  the  books,  it  is  the  owner's  caftle:  but  no  cafe  is 
dtcd  in  which  it  has  been  held  that  the  fame  privilege 
belongs  to  the  inner  door  of  a  houfe ;  and  until  I  law 
diis  demurrer,  and  heard  fome  of  the  (Bffa  that  ham 
been  citedy  I  did  not  apprehend  that  it  had  ever  been 
attempted  to  diftinguifli  between  the  inner  doors  of 
looms  and  other  inner  doors,  as  thofe  of  clofets,  cup* 
boards,  trunks,  and  the  like.    Suppofe  there  are  ten 
looms  in  a  houfe,  and  goods  in  each,  is  it  neceffary  to 
make  a  demand  for  opening  each  door  ?    As  to  the  cafe 
of  RaUliffe  V.  Burton^  there  is  a  very  folid  diftinAion 
between  that  and  the  prefent  cafe.    There  was  no  aver« 
ment  at  all  that  the  debtor  was  in  the  houfe,  and  it 
mtift  be  taken  that  he  was  not  there :  and  Lord  jUvanley 
doobted  whether,  notwithftanding  that  h&^  the  iheriff 
Blight  not  juftify  going  in,  if  the  outer  door  were  open, 
to  feardi  for  him:  but  it  is  not  neceffiury  for  us  to 
dl^cide  that   point ;  it  is  enough  juftification  for  this 
cafe,  that  the  goods  were  in  die  room,  and  that  the 
iheriff  could  not  get  at  them  without' bresil^mg  the  door; 
It  is  urged  that  Lord  Alvanlej  thought  t}ie  plea  muft 

contsun 
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iftia.  c^M^ia  an  aTcrment  <<  {hewing  why  fuch  Tidence  was 
neoeflary }"  biu  this  plea  does  (hew  it }  <<  becaofe  tbv 
Iheriff  could  not  otherwife  get  at  the  goods.* 

Hbath  J«  I  am  of  the  (ame  opinion.  If  in  Had* 
c^ft  y.  Burton  I  Cud  that  a  demand  was  neoefliury  bo* 
fore  breaking  an  inner  door^  I  do  not  recollect  it :  but 
as  I  have  no  reafon  to  doubt  the  accuracy  of  the  re* 
porter,  I  {hall  prefume  that  his  account  is  right :  but  if 
fOf  the  opinion  certainly  was  extrajudicial  ^  for  it  wat 
unneceflary  to  decide  in  that  cafe  whether  a  preyioua 
demand  were  requi(ite  or  not,  in  order  to  take  goods 
or  the  perfon  found  in  the  houfe :  the  point  there  was* 
whether  the  {heriff  could  break  the  inner  doors  to  fearck 
for  a  perlbn  not  in  the  houfe* 


'  Chambrb  L    I  can  entertain  no  doubt  upon 
queftion.    The  cafe  of  RatcUffe  y.  Burton  is,  in.  the 
main,  right,  though  fome  of  the  points  aflerted  in  that 
cafe  may  not  be  tenable.    But  that  cafe  has  not  the 
lead  refemblance  to  this.    There  the  plea  claimed  a 
right  to  break  inner  doors  in  order  to  fearch  for  and 
arrefl.     As  to  a  deqaand  being  in  every  cafe  necefTary,  I 
do  not  fee  how  any  execution  could  proceed,  if  the 
oiBcer  were  to  ftop  between  the  opening  of   every 
drawer  and  box,  to  make  a  fre{h  demand  for  the  next  \o 
be  unlocked.     The  argument  that  has  been  raifed  for 
the  Plaintiff  upon  the  averment  that  the  Defendants 
ve-entered  before  the  return  of  the  writ,  is  not  welk 
founded  :  there  is  nothing  in  this  plea  to  {hew  that  tbt 
whole  was  not  one  continued  tranfa£tibn«    If  there  W 
been  any  extraordinary  violence  or  unneceffary  mifcbio 
committed  by  the  flierifis  in  executing  their  aathorityi 
that  ought  to  have  been  {hewn  by  way  of  replication 
and  new  afligiunent.    I  very  mu^h  think  that  the  {henn 

ir^ay  in  ^very  cafe  bf eak  an  i^ner  door  \  but  it  is  not 

necefliry 


ti»ec46fy  to  decide  tM  point,  becat|ie»  vpon  tht  fofm       ^  itia* 
tf  4ie  flea^  I  think  th^t  the  plea  is  fufficient. 

GiBBS  J*     I  am  of  the  fame  opinion  with  my  Bro« 
men.    The  argument  is,  that  becaufe  a  demand  and  re* 
filial  ait  neceflary  to  juftify  the  bn&aking  of  an  outer 
door,  therefore  the  like  demand  and  refufal  are  neceflary 
in    before  breaking  open  an  inner  door :  but  no  authority  i^ 
V    cited  m  fupport  of  that  propofition.     The  cafe  of  Rat" 
d'fi  T.  Burton  rather  makes  againd  it.     Let  us  fee  then 
what  the  law  is.     The  iheriff  cannot  break  the  outer 
doof'without  a  demand ;  but  after  the  0ierifFihas  entered 
tlic  hottfe  in  which  the  perfon  or  the  goods  of  the  De- 
fendant arc  contained,  (omitting  the  queftion  of  breaking 
doors  for  the  purpofe  of  fearch,)  I  take  it  to  be  clear, 
that  he  may  break  open  any  door  within  the  houfe 
Without  any  further  demand.     If  the  Defendant  ftands 
with  the   key,  and  offers  to  open  the  door,  and  the 
fl^ff  unneceflarily  breaks  it,  or  ufes  any  other  unne* 
ceflary  Yiolence,  tliat  ihould  be  made  to  appear  by  way 
<tf  new  affignmentj  it  muft  certainly  be  taken  as  a  fa£t 
lipoa  the  pleadings  in  Ratcliffe  v.  Burton^  that  the  debtor 
Was  not  in  the  houfe.     But  this  plea  fuiEciently  (hews 
Alt  the  Defendants  were  authorized  to  take  the  goods, 
diat  the  goods  were  in  the  houfe,  and  that  the  Defend* 
tttt  broke  the  doors  in  order  to  take  them.    It  is  to  be 
gtthered  from  this  plea  that  the  expulfion  and  re-entry 
[    fcrm  one  tnmfa£Hon :  for  the  plea  fays,  that  before  the 
\    IttBin  of  the  writ,  to  wit,  at  the  firft  time  mentioned  in 
Ae  dechtation,  the  Defendants  entered,  and  the  Plain* 
tiff  expelled  them,  and  that  the  Defendants,  then  and 
itcie,  wUcb  muft  be  taken  to  refer  to  the  faid  firft  time, 
sw-entered  into  the  houfe  to  take  the  goods,  and  while 
Aej  contintted  in  the  houfe,  and  before  the  return  of 
dbe  writ,  they  broke  the  doors.     A  pleader  always  takes 
jfhstk  he  if  defending  under  the  authority  of  a 
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i8i2.         writ,  that  er^ry  material  allegation  (hall  hire  that  guard - 
about  it,  of  an  arennent  that  the  zGt  was  done  be-' 
fore  the  return  of  the  writ  \  and  as  to  the  obje£tion 
that    the  Defendants  do   not   aver   any    neceffity  for 
breaking   the    doors,    they  aver  that  which   is   equi* 
Talent,  for  they  (late,  that  the  doors  were  locked,  & 
that  the  Defendants  could   not  take  the  goods  with-* 
out  forcing  the  doors ;   which  is  as  good  an  averment 
of  the  neceffity  of  fo  doing,  as  if  they  had  employed 
the  word  neceflarily.    I  therefore  think,  that  the  judg- 
ment muft  be  for  the  Defendants.     I  fay  nothing  on 
the  cafe,  where  the  (herifF,  finding  the  door  open,  enters 
to  fearch  for  the  perfon  of  a  Defendant,  but  I  (houM 
tbmk  that  he  would  in  that  cafe  be  juftified,  if  he  Bad 
a  reafonabie  ground  to  believe  that  the  perfon  was  in ' 
the  houfe*,  becaufe,  if  he  had   information  that  die 
perfon   was   in   the  houfe,  and  Ihould  return  mn  eft 
inventus^  without  going  to  take  him,  and  it  (houid  be 
poved  that  the  perfon  really  was  there,   I  think  the" 
Iheriff  would  be  liable  to  an  adion  for  a  falfe  return. 

Judgment  for  the  Defendants. 


Kov.  Ti.  Langhorn  v.  Hardy. 

A  policy  at  and  HPHIS  was  an  aftion  upon  a  policy  of  infurance,  '*  at 

t^^uTiTi         '""I  f™™  G*««rf«r^A  to  any  port  or  place  of  dii^ 

venture  from  tbe    charge  in  the  Baltic^  upon  any  kinds  of  goods  and  mer* 

loading  on  board    ^handizes,  and  alfo  upon  the  body,  tackle,  &c.  of  and 

the  fliip,  will  not 

protea  goods         in  tlie  good  fliip  tlie  Elizabeth ;  beginnmg  the  adventure 

laden  on  board       j^^on  the  faid  goods  and  merchandizes  from  the  loading 

^^^^af^      thereof  aboard  the  faid  fliip."    And  the  infurance  was 

dared  to  be  **  on  coffee  and  fugar/*    Upon  the  trial  w- 

this  caufe  at  GmUhall^  at  the  fittings  after  Micbaelni^. 

tcnn 
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if  before  Mansfield  C.  J.,  it  appeared  that  the 
:er  failing  from  Gottenburgb  with  hef  cargo^ 
red  in  a  manner  which  made  the  lofs  to  come 
;thin  the  terms  of  the  policy,  if  the  riik  erer 
but  it  was  proved,  that  the  cargo,  like  aU 
onial  produce  deilined  for  the  Baltic  at  the 
nriod,  had  been  put  on  board  the  ihip  Elhahetb 
,  and  had  not  been  unloaded  and  re-fliipped  on 
1  at  Gottenburgb^  but  continued  on  board  with- 
;  ihifted,  until,  and  at  the  time  of  her  capture, 
ig  evidence  was  given  by  the  contending  parties, 
point,  whether  the  Defendant,  at  the  time  of 
he  policy,  knew  that  the  cargo  was  put  on 
London^  and  was  intended  to  continue  on  board 

le  voyage  infured :  and  the  jury,  %t  the  time  of 
leir  verdif^  for  the  Phintiff  for  a  total  lofs^ 
found,  in  anfwer  to  a  queftion  put  to  them  by 
f  Juftice,  that  the  Defendant,  at  the  time  of 
iting  the  policy,  knew  this  fa£t. 

>er]t.  in  Hilary  term  1812,  obtained  a  rule  71^ 
e  die  verdi£l  to  31/.  10/.,  the  amount  of  the 
,  which  he  admitted  that  the  Plaintiff  was  en* 
ider  the  circumftances,  to  recover,  contending 
adventure  infured  by  this  policy  never  had  any 
:ement;  for  the  conmiencement  was  to  be  a 
of  goods  at  Gottenburgb  /  and  that  inafmuch  as 
s  never  were  loaded  at  Gottenburgb,  confequently 
never  attached :  to  hold  otherwife  would  in- 
e  abfurdity  of  the  rilk  beginning  long  before 
ge  infured  had  its  inception. 

rd  and  Befi  Serjts.  now  (hewed  caufe.  They 
ired  to  diftinguifh  this  cafe  from  the  only  four 
lich  they  faid  were  at  all  fimilar.  Hodgfin  v. 
011,  I  BL  Rep.  463.,  the  fir  ft  of  them,  was  a 
raudulent  concealipent.    There  perifliable  goods 

wero 


1812. 
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1 8  f  !•  w^fv  greatly  damaged  by  having  lain  on  board  a  long  tiffilr 

before  the  otounencement  of  the  infutvnce.  Tlie  fecMd 
cafev  Roktrtfon  v.  Frinch^  4  £^^  130.,  and  the  third  cafe, 
that  df  S/»f ((/ii  V.  Woodman^ahU  2.41 6.,  were  idfo  materially 
diftii^uHhable :  for  in  each  of  theni,  although  the  <i1^ 
c«mftance  of  the  Defendant's  having  ftibferibed  a  policy 
-on  the  outward  Voyages  to  Brazil  and  O^tttntitrgb  re- 
fpeAively  upon  the  indentical  fubjeS  matter  of  tlie  in- 
fiitimces  afterwards  dtiputed,  afforded  a  ground  of  pre- 
fumption  that  the  underwriters  knew  tSiey  were  tnfutiag 
cargoes  laden  before  the  inception  of  the  voyage  ^x- 
preffed  in  the  policy,  y^  the  jury  did  not  exprefsly  find 
that  the  Defendants  were  conufant  of  that  fad  ;  and  it 
therefore  mud  be  taken  that  they  were  not.  The  fburth 
cafe,  of  Hwneyer  v.  Lufbinghn^  15  Btfi^  46.,  OMrft  be 
confidered  as  having  proceeded  on  tiK  authority  of  ^ 
preceding  cafes,  iahd  as  difiering,  like  them,  from  tbe 
.prefent  oafe,  in  this  peculiar  drcumftance.  It  'has 
never  yet,  therefore,  l)een  decided,  that  where  it  Was 
communicated  to  the  underwriter  that  the  goods  were 
to  be  on  board  before  the  inception  of  the  voyage  in* 
fured,  the  Plaintiff  might  not  recover  on  that  pdlicy. 
The  indrument  muft  be  conftrued,  if  pofEble,  td  rss 
magis  valeat  quam  pereat :  and  the  two  apparently  incon- 
fiftent  defer!  ptions  of  the  rifk,  when  taken  together, 
amount  to  this,  **  beginning  tlie  adventure  upon  the 
goods,  fo  foon  as  they  fhall  be  found  on  board  at  Gst* 
UnburghP  , 

Lens  and  Vaughan  Serjts.,  contri,  were  ftopped  by  tie 
Court. 

Mansfield  C  J.    If  there  had  been  neither  fucbia 

cxprefs  finding,  nor  fuch  evidence  in  the  caufe,  we  cooU 

not  have  given  the  .policy  tJic  conflruftion  contended  for: 

we  cannot   make   the   conflrucliou   of  a  written  ^ 

ftruinent 


ftrumtec  to  dq>eiid  upon  the  knowled^  which  the  De-  xSlO. 

fendant  may  happen  to  poflefii  of  Aid«.    This  is  pilB- 

cifely  the  cafe  of  Spitta  v.  Woodman^  and  both  Courts 

have  now  determined  the  point.    How  can  wfe  get  orer 

thefe  authorities  ?    If  parties  will  be  fo  caMbfs  of  Mt- 

ing  the  hnguage  of  their  inftruments  to  their  tranfac* 

cionSf  they  have  no  one  to  blame  for  their  k)fiet  "biit 

themfelfes. 

Itule  abfolnt^ 


Sh£rwood,  Gent,  one,  &c«  v.  Bbnsgk.  Nw.  it. 

Tj/lLKINSONf  who  had  been   a  bankrupt,  being      The  Court  will 
taken  by  the  Defendant,  the  (heriff  of  Surry^  in  ^^  ^Y  proceed- 
cxecution  under  a  writ  of  capias  ad  fatisfaciendum  iffued  at  ^^  the  efcape  of 
the  fuit  of  the  Plaintiff,  in  an  adion,  the  caufe  of  which  accrtlficstedbink- 
accrued  before  his  bankruptcy,  produced  to  the  officer  "^  tabentneiie- 
bis  certificate  of  conformity,  and  demanded  his  releafe,  the  finiff  upon 
with  which  the  officer  immediately  complied.     The  P"^y^^^ 
Plainriff  thereupon  commenced  the  present  a£lioD  againft 
the  iheriff  for  an  efcape. 

Beft  Seijt.  on  this  day  moved  for  a  rule  nijif  that 
upon  payment  of  the  cods  of  this  a£lion,  and  of  the 
prefent  application,  proceedings  in  the  caufe  might  be 
(laid:  he  argued,  that  if  Wilkinfon  had  taken  out  a 
fummoiis  in  order  to  his  being  carried  before  a  Judge, 
he  muil,  under  the  ftat.  5  G.  2.  c.  30.,  neceifarily  have 
been  difcharged.  It  was  impoflible  the  Plaintiff  could 
Tecover  more  than  nominal  damages  in  this  a£lion  $  and 
the  payment  of  cods  would  put  h^m  in  as  good  a  fitua- 
tion  as  he  would  be  in,  either  in  the  cafe  of  his  recovery  in 
this  aflioq,  or  in  cafe  of  WUk'tn/in*^  having  been  dif- 

charged 
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i8t2.  charged  by  a  Jodge*8  order;  it  was  therefore  reafimabfe 

thai  this  rule  Ihoald  be  granted. 

The  Court  faid»  in  cafe  of  a  fummons  and  appearance 
befiore  a  Judge,  the  matter  would  have  come  diredly 
wider  the  cognizance  pf  the  Judge  to  try  whether  the 
debtor  were-  entitled  to  his  uiifcharge  or  not.  Here  it 
was  attempted  to  be  brought  before  the  Court  coUate- 
rally:  the  Court  would  not  try  this  caufe  upon  an 
affidavit,  nor  could  they  fpeculate  upon  what  the  amoum 
of  damages  would  be.  And  the  application  mud  there- 
fore be 

Refufed. 


^^'  «7«  FioES  V.  Adams. 

Uf  upmi  the  re-  rpjj£  piaintifi;  who  was  an  attorney,  brought  an  adion 
tkn  b  this  court,  to  recover  his  demand  for  buGnefs  done,  and  alio 

tbt  aibitntor  for  commiffion  due  upon  negotiating  certain  bills  of 
of  a  nonfntt  to  be  ^^^hange  for  the  Defendant.  Upon  the  trial,  the  Pbtn* 
paid  by  the  one      tiff  failed  to  recover  for  bufinefs  done,  not  having,  in 

party,  and  a  laiigcr  ^^  delivery  of  his  bill,  complied  with  fome  of  the  regtt- 

fum  to  be  paid  as  ^  , 

a  debt  by  the  other  lotions  of  the  ftatute ;  but  the  whole  matter  was  referred 

party,  the  party    to  an  arbitrator,   who  awarded  that  the  Plaintiff  was 

STiSlCT  fom  is  '^^^^^^^  ^o  ^«  Defendant  in  75/.,  for  the  cofts  of  the 
entitled  to  afet-off,  aflion,  in  which  he  ought  to  have  been  nonfuited  ;  diat 
fwtl^ut  motion,  ^j^^  Defendant  was  not  indebted  to  the  Plaintiff  in  any 
of  the  fnudler  film  ^Wng  for  the  commiffion;  but  that  the  Defendant 
b  enforced  by  at-    ihould  pay  fo  much  of  the  bill  for  bufinefs  done  by  the 

C^rt  will  S'the  -  Pla»"^^  *^  *"  attorney,  as  the  Mafter  of  the  King's 
attachment  afide.  Bench,  upon  taxation,  ihould  allow ;  and  that  the  cofts 
The  like  fet-off •  of  tlie  award  (hould  be  borne  equally  between  the  par- 
judgments  for  debt  ^^^^'  The  Mafter  allowed  171/.  The  Defendant's  attor- 
or  damages  and  ney  took  up  the  award,  and  paid  the  whole  fee,  a8/.  7/, 
^^^  tni 
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and  had  obtsuned  an  attachment  agamft  the  Plaintiff^  l8i2. 

under  which  he  had  received  89/*  3/.  6d,f  confiding  of 
the  amount  of  the  cofts  of  the  aftion^  and  the  moiety 
of  the  cofts  of  the  award*  The  Defendants  had  become 
bankrupts,  and  the  Plaintiff  had  proved  under  their  com- 
nuffion,  the  balance  which  remained  due  out  of  his 
debt  of  171/,  after  dedufiing  the  above  mentioned  fum  of 
^  8j^*  3/*  6/.,  which  he  propofed  to  fet  off  againft  that  debt ; 
-and  before  the  attachment  he  had  offered  to  pay  th^ 
balance. 

Pell  Serjt.  had  in  this  term  obtained  a  rule  ntfi  to  (et 
afide  this  attachment  and  to  reftore  the  money  which 
liad  been  levied,  upon  the  ground  that  the  Plaintiff  was 
entitled  to  this  fet-off. 

Shepherd  Serjt.  for  the  Defendant,  and  Beft  Serjt.  for 
lib  attorney,  now  (hewed  caufe :  the  Plaintiff  could  not 
avail  himfelf  of  his  crofs-demand  by  way  of  fet-off 
^thout  a  previous  fpecial  application  to  the  Courts 
wluch  he  had  not  thought  proper  to  make)  and  tBerefore 
the  Defendant's  attorney,  who  had  expended  14/.  3/.  6^, 
one  moiety  of  the  cofts  of  the  award,  more  than  he 
needed  to  have  done,  in  order  to  preferve  his  lien,  and 
obtain  his  regular  attachment,  ought  not  now  to  be  de- 
prived of  the  fruit  of  it.  In  all  other  courts  the  lien  of  the 
attorney  was  paramount  to  the  equitable  claims  of  the  par* 
ties  againft  each  other,  and  in  the  cafe  oiHMy.  Ody,  zBof. 
V  PiM.  28.  Lord  Eldm  C  J.  ftrongly  reprobated  the  in- 
jttftice  of  the  contrary  praQice,  which  had  obtained  here, 
of  letting  off  the  cofts  upon  motion :  and  the  Court  then 
agreed  it  was  fit  that^he  practice  (hould  be  reconfidered : 
duy  therefore  will  not  extend  the  pra£lice ;  and  no  cafe 
lias  gone  fo  far  as  to  deprive  either  party  of  his  attach* 
''^^nt,  when  the  other  has  not  thought  fit  to  apply  for 
^«  benefit  of  his  fet-off.  At  leaft  tlie  rule  ought  not 
V«L.  IV.  X  X  to 
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i8i2.  to  extend  to  refunding  that  moiety  of  the  coftt  of  the 
awardi  which  the  Defendant's  attorney  fpontaaeoufly 
advanced  for  the  Flaintiffi  becaufe  the  htter  baA  xM)t 
taken  up  the  award. 

Pel/  fupported  his  rule, 

Mansfield  C.  J.  Whetlier  the  rule  cftabliflied  in 
this  court  be  a  right  one,  is  a  matter  of  future  confider- 
atiorii  but  while  the  rule  (lands^  we  ought  not  to  take 
away  the  right  of  the  party.  The  rule  of  reference 
renders  the  whole  of  thefe  crofs-demands,  as  it  were, 
one  tranfadtion ;  and,  certainly,  if  the  matter  bad  been 
mentioned  at  the  time  of  making  that  rule,  the  Court 
would  have  directed  the  fet-ofF  to  ftand  as  part  of  the 
terms  of  the  reference.  The  Defendant's  attorney  might 
have  refted  aflured  that  the  Plaintiff  would  have  taken 
up  his  award  for  the  fake  of  obtaining  payment  of  the 
171/.;  therefore  he  need  not  have  expended  the 
14/.  3/.  6d,  y  and  if  ho  knew  the  pra<Elice  of  this  Court, 
furely  he  fued  out  the  attachment  without  any  reafon. 

GiBBs  J.     The  PlaintifF  certainly  would,  upon  appli- 
cation to  this  Court,  have  been  permitted  to  avail  himfelf 
of  this  fet-off.     The  only  ob}e£lion  made  to  his  now 
having  it,  is,  that  he  has  loil  it  by  not  having  fo  applied 
to  the  Court ;  but  I  conceive  that  not  to  be  the  cafe, 
lor  if  ji.  had  recovered  a  judgment  with  cofts  againll 
B,f  and  B.  had  recovered  a  judgment  with  cofts  agamft 
ji.f  and  the  party  who  recovered  the  larger  fum  were 
to  attempt  to  enforce  his  judgment  againft  the  otbcr 
for  more  than  the  balance,  it  is  clear  that  tlus  Court 
would  on  motion  ftay  the  proceedings.  I  do  not  fee  how 
the  Defendant  is  here  in  a  different  iituation. 

Rule  abfolute  for  re-paymcflt 
of  the  whole  fum. 
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Mayor  v.  KjNOWLER.  November  l%i 

nrmS  was  an  aft  ion  of  trefpafs  for  entering  the  PlaintifFs  Under  the  Found- 
dwelling  houfe,  and  for  feizing,  taking,  and  carrying  }^^  ^  P*  g^    ' 
away  his   goods.     The    Defendant  pleaded  the  general  c.  96.  the  laud- 

iffue.    Upon  the  trial  of  this  caufe  before  Mansfield  C.  J.  ^^'"^  ^^  *  "^^- 

t       r    .  TT^  /,    .    /T         r        ^.   .  •         built  houfe  i«  not 

at  the  iittings  at   Wejttmnjter  after  Trimty  ^txva   i8t2,  liable  to  be  rated 

a  verdift  was  given  for  the  Plaintiff,  fubjeifl  to  the  for  it  before  it  it 
opinion  of  the  Court  on  the  following  cafe.  The  commif- 
fioners  under  an  aft  of  parliament  34  G.  3.  c.  96.,  (local) 
intituled  **  An  aft  for  paving,  cleanfing,  lighting,  patch- 
ing, watering,  and  otherwife  improving  and  keeping 
in  repair  the  (Ireets,  fquares,  and  other  public  paffages 
aiid  places  which  are  and  fliall  be  made  upon  certain 
pieces  of  ground  in  the  pariflies  of  S/.  Pancras^ 
St,  George  the  Martyr,  and  5/.  George  Bloom/bury^  or 
feme  or  one  of  them,  in  the  county  of  Middle/ex^ 
belonging  to  the  hofpital  for  the  maintenance  and  educa* 
tion  of  expofed  and  deferted  young  children,  commonly 
called  the  Foundling  Hojpital"  made  a  rate  in  the  form 
prefcribed  in  the  aft  upon  a  new-built,  houfe,  No.  4.> 
in  Hunter  Street  North y  wichin  the  limits  of  tlie  aft: 
and  the  local  jurifdift  ion  of  the  commiflioners,  of  which 
houfe  the  Plaintiff  was  the  owner  and  proprietor,  but 
which  had  never  been  inhabited  or  occupied :  the  De- 
fendant  was  the  colleftor,  and  levied  the  rate  under  a 
regular  warrant  of  diftrefs.     The  rate  was  made  to  the  ^ 

fame  amount  as  if  the  houfe  had  been  inhabited  at  the  time 
of  nuking  thereof.  The  queftiori  for  the  opinion  of  the 
Court,  was,  whether  the  commiflioners  were  authorized  ' 

l>y  the  provifions  of  the  aft  of  parliament,  to  make  a  rate 
upon  a  hoiife  that  had  never  been  let  or  occupied.  By/  38. 
cf  the  aft,  the' commiflioners  were .  empowered  to  make 
Tales  **  upon  all  and  every  perfon  and  perfons  who  fliould 

X  X  2  inhabit. 
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inhabit,  hold,  ufe,  occupy,  poflefs,  or  enjoy*  any  land, 
ground,  houfe,  (hop,  warehoufe,  coatch-houfe,  (table,  eel* 
lar,  vault,  building  or  tenement,  in  any  of  the  faid  ftreets, 
fquares,  &c.,  in  fuch  fum$  as  therein  are  mentioned." 
By  yi  53.,  «the  firft  year  for  which  fuch  rates  or  afleflt 
tnent^  (hould  be  made,  fliould  commence  for  or  in  refpeA 
of  all  fuch  houfes  or  buildings  as  at  the  date  of  die  aA 
vere,  or  (hould  be  then  erefled  or  built  and  tiled  in, 
from  the  24th  of  June  1794;  and  for  and  in  refpe£l  of 
all  fuch  houfes  and. buildings  thereafter  to  be  ere&ed 
within  the  limits  of    the  aA,  fuch  (irft    year  (hould 
commence  from  the  next  quarter-day  after  the  paTe* 
ments  (hould  have  been  made  in  the  front  as  far  as  the 
middle  of  the  (Ireet,  fquare,  or  place  on  which  they 
(hould  refpeflively  abut  i  provided,  that  when  any  of 
the  houfes  or  other  buildings,  after  the  fame  (hould  have 
been  once  inhabited  or  occupied,  (hould  at  the  dme  cS 
making  any  of  the  rates  or  afleflments  be  empty,  or 
unoccupied,  it  (hould  be  lawful  for  the  commiffioners  to 
rate  and  aflefs  (uch  premifes   refpedlively  at  one-half 
of  fuch  rates  or  aflefiments,  and  no  more,  during  the 
time  only  fuch  premifes  (hould  be  empty  or  unoccupied; 
and  alfo  iii  cafe^^any  fuch  premifes  after  the  making  of 
any  fuch  rate  or  afleflment  (hould  become   empty  or 
unoccupied,  one-half  only  of  fuch  rates  or  afleflments 
(hould  be  charged  on  fuch  premifes  refpe£liv^y,  for  and 
during  fo  long  time  as  the  fame  (hould  continue  empty 
or  unoccupied  j  and  in  every  fuch  cafe,  the  faid  rates  or 
aflefTments,  and  all  arrears  ihould  be  paid  by  the  perfio 
br  perfons  for  the  time  being  entitled  to  fuch  premiidi 
or  by  the  firft  or  any  other  tenant -or  occupier  thereof  9 
and  every  fuch  tenant  or  occupier  thereof  (hould  an' 
was  thereby  authorized  to  deduct  and  retain  the  (as^ 
out  of  his  or  her  rent ;  and  the  perfon  or  perfons  kn 
the  time   being  entitled    to   fuch  premifes,   was  ^ 
were  thereby  required  to  allow  fuch  deduction }  ^ 

I  whcTP 
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where  any  houfe,  building,  or  tenement,  in  refpeA 
whereof  any  rate  or  afleflment  (hould  be  made  or 
aflefledy  (hould  be  let  to  more  than  one  tenant,  any 
one  or  more  of  fuch  tenants  (hould  be  deemed  the 
occupier  or  occupiers  thereof  for  the  purpofe  of  that 
m6t  ;**  and  it  was  by  a  fubfequent  claufe  further  ena£ied» 
**  that  erery  rate  or  afieflfment  which  (hould  be  laid  by 
virtue  of  that  a&,  for  or  in  refpeA  of  any  houfe, 
Imilding,  coach-houfe,  ftable,  or  tenement,  which  any 
ambaflador,  re(ident  agent,  or  other  public  minifter  of  any 
foreign  prince,  or  ftate,  or  the  fenrant  of  any  fuch 
ambaflador,  refident  agent,  or  other  public  minifter,  or 
any  other  perfon  not  liable  by  law  to  pay  fuch  rate 
or  afleflment,  (hould  thereafter  inhabit,  (hould  be  pai4 
by,  and  recoverable  from  the  landlord  or  proprietor  of 
every  fuch  houfe,  building,  coach-houfe,  ftables,  or 
tenement^  who  (hould  for  that  purpofe  be  deemed  the 
occupier  thereof.'' 


*37 
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.  Thecafe  was  argued  by  StefberdSetjL  for  thePkuntiff, 
and  Lmi  Serjt.  for  the  Defendant. 


Mansfield  C.  J.  The  only  doubt  in>  this  cafe  arifes  on 
the  claufe  which  gives  the  power  of  rating,/  36.,  which 
^leaks  of  all  and  every  perfon  and  perfons  who  (hall  in- 
habit, hold,  ufe,  occupy,  pofledi,  or  enjoy  any  property 
within  the  limitf.  Taking  thofe  words  by  themfelves, 
certainly  they  might  be  fuppofed  to  extend  to  be  com- 
fmlCbry  on  all  and  every  perfon  who  has  any  fort  of 
intereft  in  the  houfes  or  land,  and  if  the  purview  and 
general  provifions  of  the  zQ:  had  (hewn  that  it  was  the 
objefijof  the  legifl^ture  to  tax  all  who  had  any  intereft  in 
die  houfes  or  land,  it  might  be  conftrued  to  mean  all ; 
bat  I  rather  think  that  even  then,  on  a  AriGt  conftruc- 
lion,  it  would  not  comprehend  the  landlord,  who  has  the 
legal  ppflellion  but  does  not  inhabit,  but  only  the  inhabiter, 

Xx  3  him 
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him  who  inhnbit9,  who  holds,  who  pofiefies,  who  ttfesj^ 
who  occupies,  who  cnjoys^in  the  ordinary  acceptation  irf 
the  words.     I  fliould  rather  think  therefore  it  wonld 
only  apply  to  inhabitants.  But  then  comes  die  fedion  that 
sin  unihhabited  houfe   (hall  pay  ofUy  half.    It  wooldf 
to  be  fure,  be  a  mt>n(lrous  and  extraordinary  ccmftnic« 
tion,  that  a  houfe  which  was  unproduflive,  and  a  mett 
fource  of  eipence,  fliould  pay  the  whdle  ^le,  wbnim 
houfe,  after  having  b^eh  produdliTe,  but  again  tendered 
for  a  time  iinproduflive,  (hould  pay   half  the   ritt» 
Next,  in  the  claufe  refpefling  ambafladors,  why  does  the 
legiflature  ufe  the  words  that  the  landlord  ihoald  '•**ftir 
that  purpofe,**  i.v.  for  the  purpofe  of  paying  the^ntSf 
a  be  deemed  the  occupier  thereof,**  why  fo,  if  tto 
landlord  is,  in  the  general  view  bf  the  a&,  littbte  ?  UpoB 
thefe  words  a  ftrong  gibund  arifes,  that  the  legiflatuiis 
meant   inhabimnts  only  to  be  liable.    Another  infiB^ 
rence  arifes  from  the  claufe  in  /.  2.  for  the  deQido 
of  governors,  which  veils  it   in  the  inhabitant  houfe- 
holdeils  who  have  paid  up  their  rates,  and  enables  Atm 
to  e\e&  2 1  male  perfons.    Thefe  is  'nothing'  mcntfooed 
here  of  the  owners  of  houfes,  only  of  the  inhabitam 
houfeholders  who  have  paid  up  their  rates.     Anodier 
provifion  confirms  this  view  of  the  fubje^,/  60.     Any 
inhabitant  refiding  within  the  limits  of  this  a&,  and  any 
governor  or  guardian  who  fliall  be  liable,  fliall  be  allowed 
to  give  evidence.     It  fays  nothing  of  the  landlord  6f  4 
houfe  ;  it  is  therefore  fuppofed  that  the  landlord  is  not 
liable  to  pay  the  rates,  for  if   the  lefTor  was  liable  to 
pay  the  rates,  there  would  be  as  much  reafon  to  qualify 
him  to  be  a  witnefs,  from  which  he  would  it  comnoo 
law  be  excluded  by  his  intcreft,  as  there  is  to  qualify 
the   inhabitants.      It  therefore  feems  to   me   that  tkc 
landlord  is  not  liable  before  the  houfe  is  let. 


VBArn 
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Heath  J*  I  am  of  the  fame  opinion.  There  feems 
to  be  great  incongruity  in  fuppofing  that  a  perfon  who 
hat  a  houfe  which  was  never  inhabited,  is  to  pay  the 
whole>  and  that  when  it  is  untenanted  he  is  to  pay  half. 
As  to  the  38th  claufe,  I  think  the  ftrong  contrary  in- 
ference arifes:  here,  as  in  refiduary  devifes,  the  firft 
vord|  inhabitants,  controuls  the  fubfequent  words.  If 
a  teftator  devifes  all  the  refidue  of  his  eftate  and  effe£l8» 
it  will  carry  all  his  real  eftate,  as  well  as  his  perfonal ; 
but  if  be  begins  by  enumerating  his  watch,  plate» 
jewels,  .&c.»  arid  then  follows  them  with  the  words 
eftate  and  effedis,  that .  w^ll  not  pafs  his  real  eftate. 
I  think  therefore  the  rate  is  only  to  be  aflefled  on 
tbe  bhabitants,  and  that  it  does  not  extend  to  tha 
pcefeot  cafe.  , 


l8l2. 


Mayor 
Knowler. 


Chamb&e  J*  It  is  quite  uimeceflary  to  go  through 
tfaefie  feveral  claufes,  every  one  of  them  (hews  what 
tbe  legiflature  meant.  And  the  conilrudion  con- 
traded  for  would  be  attended  with  this  abfurdity,  that 
it  might  be  evaded  by  the  owner's  lettfng  his  houfe  for 
^  week. 


GsBBS  }•    Probably  it  was  the  meaning  of  thofe  who 
^nned  tliis  ad,    that  houfes,   as  fooa   as   they   were 
fully  finifhed,  ihould  pay  the  rates,  but  on  account  of 
the  difficulty  of  afcertaining  when  a  houfe  ihould  be 
deemed  conipletely  finished,  they  have   madp  the  re« 
i:eiving  a   tenant    the    teft   of  it.    I  agree   with    my 
Brothers  that  the  word  inhabitant  governs  the    other 
words  in  that  claufe ;  and  I  think,  (as  Heath  J.  alfo  faid 
lie   did,)  that  <*  hold,    occupy,    poffefs,    and    enjoy," 
tefer  to  wharfs,  warehoufes,  and  matters  not  capable  of 
inhabitancy,  (ituate  within  the  diftrid.    I  agree  with  my 
Brother  X.//I/  that  the  words  are  capable  of  being  ex- 
pended to  comprize  landlords  who  hold  without  in^ 

X  X  4  babitlngi 
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i8il*  habiting,  but  I  think  the  punriew  of  the  ad  reqnises 

die  contrarjr  conftrufHon. 

Judgment  for  the  FlaintiC. 


November  xS.  F£I8£  V.  ParKIHSOK. 

IfapoUcybc      HTHIS  was    an   aSion   upon  a  policy,  at  and  from 
aroided  by  a  mif-     -■-     rr      t       t  .       *       r^., 

lepiefaitaUon  Hamburgh,  or  any  port  or  porta  in  the  Elbe,  to 

made  without        London,   or    any  other  port   or   ports  of  tht  UnUoi 

^""^^  f^  Kingdom.  Upon  the  trial  of  this  caufe  at  GmldUU^  at 
is  entitled  to  a  re-  *    .  /      ,  .        _, 

turn  of  the  pre-       die  fittings  after  the  laft  Micbadmas  term  before  Mam-^ 

mium.  fi^ii  c.  J.,  the  Plaintiff  proved  the  fubfcription,  Ioi% 

be  named  on  die  ^uidintereft;  and  the  Defendant  refted  lus  cafe  upoa 
mere  affidavit  of  a  mifreprefentation  made  to  the  firft  underwriter  at  die 
J^^^'^J;*-  tfaie  of  efieabg  the  policy,  to  whom,  as  it  was  fwom  by 
neflet  on  the  the  broker,  the  Plaintiff  had  ftated  that  the  fliip  bad 

pther  fide.  f^^th  an  Englijb  licence  and  a  French  imperial  licenoe^ 

whereas  the  fa6i  was,   that  the  ihip  had  an  EttgS/h 
licence,  and  a    French    pafs    from    Cuxhaven,    which 
enabled  her  to  come  down  the  Elbe  from  Hamburgh, 
and  put  to  fea  without  moleftation  at  Cuxhaven,  but  by 
no  means  operated  as  a  licence  to  her  to  trade  with 
England;  and  it  was  fwom   that  the  circumftance  of 
having  a  French  imperial  licence,  made  a  confideraUe 
difference  in  the  amount  of  the  premium  of  infurio; 
fuch.  a  voyage    at  the  time    when,  this    policy   was 
effe&ed.    The  jury  found  a  yerdid  for  the  Defendant 

Shepherd  Serjt.  in  Hilary  term  laft  moved  for  a  role 
nifi  to  fet  afide  the  verdi&  and  have  a  new  trial,  upon 
an  affidavit  of  the  Plaintiff  that  the  broker  who  gave 
teftimony  to  his  reprefentation  of  the*  (hip  having  a 
frfnch  imperial  licence,  was  totally  miftaken  in  that 

pointi 


Vm 


IN  THE  PlR7-THUU>  YXAE  Of  GEORGE  IIL  d4i 

point,  and  that  the  Pbundff*8  reprefientadon  upon  that  i8i2. 

head  was,  that  the  (hip  had  a  French  pals,  as  die  proof 

ihewed  that  (he  had.     He  alfo  fwore  that  at  the  time 

of  effe^Ui^  this  policy,  French  imperial  licences  had  not      PAlixSfiOir» 

been  heard  of  at  LhjJPz.  Secondly,  Shepherd  contended, 

that  if  the  Plaintiff  were  not  entitled  to  a  new  trial,  he 

was  entitled  to  a  rerdifl  for  a  return  of  premium  \  for 

that  if  there  had  been  any  mifreprefentation,  it  was 

clearly  not  fraudulent,  but  originated  in  miftake }  and  if 

a  perfon  without  fraud  reprefents  circumftances  which 

proYe  to  be  not  trtie,  this  is,  like  the  cafe  of  a  warranty 

aot  complied  with,   a  ground  for  recovering  back  the 

premium,  inafmuch  as  the  rilk  has  never  been  incurred. 

If  this  were  not  fo,  a  reprefentation  would  have  greater 

cfiedl  than  a  warranty.    The  Court  granted  the  rule  in 

the  alternative  embracing  both  points. 

Lens  Serjt.  in  this  term  (hewed  caufe  againft  the 
firft  part  of  the  rule,  upon  the  evidence  which  had 
been  given  at  the  trial ;  and  the  Court  were  of  opinion 
diat  the  mere  affidavit  of  the  Plaintiff  alonej  unfup-? 
ported,  was  not  a  fufficient  ground  to  grant  a  new  trial ; 
upon  the  fecond  point,  he  contended,  that  where  there 
had  been  a  mifreprefentation,  whether  fraudulent  or  not» 
the  Plaintiff  could  not  be  entitled  to  a  return  of 
premium ;  thirdly,  that  the  Plaintiff  was  precluded  be? 

caufe  he  had  not  claimed  it  at  the  trial. 

GiBBS  J.  Where  there  is  fraud,  there  is  no  return 

of  premium,  but  upon  a  mere  mifreprefentation  without 

fraud,  where  the  rifk  never  attached,  there  muil  be  a 

i^um  of  premium.     This  bufinefs  is  condu£ied  on  the 

part  of  the  affureds,  with  the  utmo(l  imprudence  ;  thefe 

tranfafiions  are  done  by  parol  between  the  Plaintiff  and 

Defendant,  the  broker  only  prefent,  and  on  which  fide 

1^  intered  leansj  if  he  be  diflfoneft,  all  know  \  as  longj 
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i^il*  as  it .i&tiie  lawy  we  muft  admit  it ;  but  this  ia  one,  ainong 

either  pfooffi,  q[  the  mifchierous  tendency  of  admittii^ 
parol  evidence  of  what  pafles  at  the  time  of  making 
written. inftmments,  to  control  thenu  k  is  clears  that 
the  PlaintiflT  is  not  entitled  to  a  new  trial  on  the  firft 
ground.  I  think  it  equally  clear,  that  the  Plaintiff  is 
entitled  to  enter  his  Terdidi  on  the  count  for  money  had 
and  received  for  the  premium,  but  as  the  return  of 
premium  was  not  claimed  at  the  trial,  that  cannot  be 
done  without  the  Defendant's  confent.  Upon  the.  other 
counts,  the  verdi^b  muft  be  for  the  Defendant :  if  die 
Defendant  will  not  confent,  the  Court  muft  grapt  a  new 
trial  generally. 

On  the  following  day,X^ff/,  after  confuUing  his  clieotSi 
con  fen  ted  to  the  Plaintiff's  taking  a  verdi£l  for  the  pn# 
mium  i  and  that  branch  of  the  rule  was  therefore  made 

Abfolme. 


fj^vemhcr  is.    J.  W.  Or&xll^  Adminiftrator  of  Ann  OrgilLi 

V.  Kkmsread. 

A  leflee  cinnot  HTHE  Plaintiff  declared   in  covenant   for  rent  arrwr 
plead  to  covenant  upon  an  indenture  of  leafe,  whereby  Ann  Or^ill, 

ment  smd  ten<S"  ^cceafed,   demifed   to   the   Defendant   and  his  affigrw, 
by  the  affignee.      certain  premifes,  for  the  term  of  35  years,  wanting  14 

days,  yielding  the  yearly  rent  of  6/.,  payable  quarter!/; 
and  averred  the  Defendant'sentry,  the  leffor's  death,  and 
the  Plaintiff's  title  as  her  adminiftrator,  and  the  accruer 
of  the  rent  td  himfelf  (Jnce  her  death.  The  Defendanf 
pleaded,  fecondly,  that  after  the  making  of  the  faid  in* 
denture,  and  before  any  part  of  the  rent  became  due  ct 
in  arrear  to  the  Plaintiff,  on  the  23d  day  of  Auguft  18041 
he  the  Defendant  duly  affigned,  transferred,  and  fet  orer 
to  J.  RobinJfon^W  the  eftate,  title,  intereft,  terms  of  y«rt 
•"  then 
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then  to  cotne  and  unexpired^  profit,  claim,  and  demand9 
of  litm  the  Defendant,  of,  in,  and  to  the  demifed  pre- 
mifei,  by  virtue  of  which  afTignineht  J.  Rob'ttifon  entered 
and  became  pofleiTed  for  the  refidue  of  the  term  then  to 
colne  therein  and  unexpired ;  he  then  averred  a  fimilar 
^Slgxutktnth^  Roblnfin  to  Bakn-j  and  his  entry  and  no- 
tke  to  the  PiaintlfF.  And  that  Bakery  after  the  laft 
mentioned  a£Sgnment,  and  always,  from  the  time  when 
the  fenf'in  the  declaration  mentioned  became  due  and  in 
arrear,  hitherto,  had  been  and  dill  was  ready  to  pay  the 
fame  to  the  PiaintifF,  and  that  he,  Baker^  before  the 
Aiing  forth  of  tlie  PiaintifPs  writ,  on  the  31ft  of  March 
1812,  tendered  and  offered  to  pay  the  fame  to  the  Plain- 
tiflF,  for  the  arrears  of  rent,  which  fum  the  Plaintiff 
refufed  to  receive  from  JBahtj  and  the  fame  fum 
was  now  brought  into  court,  ready  to  be  paid  to 
the  Plaintiff",  if  he  would  accept  it.  To  this  plea  the 
Plaintiff*  demurred,  an4  the  Defendant  joined  in  de« 
murrer. 


1812. 

< — > 

J.  W.  Orgiix 

Koisiix/u>. 


The  demurrer  was  argued  by  Marjball  Serjt.  for  the 
Flaintiffj  and  Lins  Serjt.  for  the  Defendant* 


MiMsviCLD  C.  J.  There  is  no  pretence  to  fay  that 
this  is  a  good  ptea^  for  if  it  were,  the  lefibr  might  be 
compeUed  to  accept  an  affignee  contrary  to  bis  inclina* 
tion,  and  to  lofe  his  a£tion  of  debt.  The  point  is  too 
wdl  fettled  to  bear  an  argument. 

Crambre  J.  The  pleader  himfelf  is  diftrefled  in 
lifawing  the  plea,  for  he  does  not  fay  in  his  pr<firt 
that  the  Defendant  brings  the  money  into  court,  or 
that  the  affignee  brings  it  into  court,  be  only  fays  it  is 
brooght  into  court. 

Judgment  for  the  Plaintiff*. 
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November  it.  CooKE,  Pkuntiflf } "         Deforciant. 

In  a  recoveiy      QHEPHERD  Sent.  xnoYcd  to  amend  a  fine  by  b- 
wliere  the  ongtnil  ^  - 

*writ  is  infcnfib!e»  ferdng  in  the  precipe  me  words  ^<  that  juftly  and 

the  Court  will       without  delay  they  ptrform  to  John  Coske  the  corenMit 
l^^^j^  made  between   them  of,"    thofe  words    haTing  been 

omitted ;  fo  that  it  ran  thus,  <*  command  the  defordantt 

two  mefluages,  &c.'* 

The  Court  granted  the  application,  faying,  that  in  fuch 
a  cafe  they  could  amend  by  common  fenfe. 


Nwembit  19.  AusTEN  V.  Cravbn  and  Another. 

a 

The  Defend-     HTHE  Plaintiff's  declaration  contamed  two  counts  in 
antt  contradted  to         cafe,  founded  on  a  breach  of  the  duty  which  he 

called  doable  Defendants  to  Krufi^  and  a  further  fale  by  Krufi  to  the 

loavett  at  100/.  Plaintiff,  and  alfo  a  count  in  trover  for  fugars.    Upon 

d^vmd  free  on  ^^  ^^  ^f  the  caufe  at  the  fittings  after  Hilary  term 

board  a  jBr//{^  l8l2,  at  Guildhall,  before  Mansfield  C.  J .,  it  appeared 

^P;,f  f^^t  ^    tKat  the  Plaintiff  had  in  his  two  firft  counts  incorreai? 

the  Piaintiff  by  ' 

the  lame  defcrip-   defcribed  the  cotitrafl :  it  therefore  became  a  queftion 

tion,  and  the  De-  whether  the  Plaintiff  could  recover  in  trover  under  the 

to  the  refale  the    following  circumftances.     On  the  7th  of  December  1809, 

•fogar  not  having    the  Defendants,  who  were  fugar  refiners,  entered  into 

t^htd^eld^    *  co"^"^  'o  fe"  ^o  R^^^^  Drefden,  (who  was  the  dcrk 
that  the  Plaintiff    of,  and  bought  for  the  ufe  of  Kru/e,)  50  hogflieads 
could  not  recover  f\igar,  the  quality  of  which   was    defcribed   as 

'nftth^I^B-      double  loaves,  at  100/.  per.  cwt.,  50  hogiheads  of 
fendantsy  the  firft   quality  defcribed  as  Turkey  B,  at  85/.,  50  hogflieads 
nudan.  |he  quality  called  Turkey  C.  at  75/.,  and  50  others  of  the 

quality 
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qiiality  called  Turkey  A.  at  io8/.»  to  be  ddiTeredfree  on  1812. 

board  a  BriAJh  (hip.  They  were  to  be  paid  for  at  the 
expiration  of  four  months^  allowing  two  months  intereft> 
the  feller  paj^ng  all  expences  up  to  the  ^  ft  day  of  April 
1 8 10;  after  that  time,  if  not  ihipped,  the  buyer  was^ 
to  pay  expences ;  and  it  was  agreed  that  Kruft  ihould 
giTe  the  Defendants  his  guaranty  in  writing  for 
R*  Drefdifi.  The  feller  of  fugars,  upon  delivering  them 
on  board  a  Britijh  (hip  for  exportation,  becomes  entitled 
to  receive  a  confiderable  drawback,  which  is  paid  him 
by  the  government.  The  appellations  given  to  the  fe* 
yeral  parcels  of  fugar,  denoted  certain  qualities  of  fugar 
known  in  the  trade.  Krufe^  being  in  embarrafled  cir- 
cumftances,  on  the  30th  of  January^  not  having  then 
named  any  Britt/b  (hip  on  board  of  which  the  fugars  or 
any  of  them  (hould  be  delivered,  nor  having  paid  for 
diem,  and  .no  part  of  them  having  been  delivered,  he 
refold  to  the  Defendants,  at  an  advanced  price,  the  150 
liog(heads  laftly  named  in  the  original  contrail  \  and 
Ibortly  after  he  contra&ed  to  fell  to  the  Plaintiff  the  50 
Iiog(head8  of  double  loaves,  and  gave  the  Defendants  an 
order  to  deliver  them  to  the  Plaintiff.  The  Plaintiff 
gave  nodce  to  the  Defendants  of  his  intended  contrad, 
and  enquired  whether  they  had  50  hoglheads  of  fugars 
bdottging  to  Krufe^  and  whether  he  the  Plaintiff  might 
£rfely  purchafe  them  of  Krufi  and  pay  him  the  price, 
to  which  they  anfwered  in  the  affirmative,  and  faid  that 
diey  had- the  50  hog(h6ads,  and  would  deliver  them. 
The  Plaintiff  thereupon  paid  Krufi  the  price  at  which  he 
lad  contraAed  for  them,  and  required  the  Defendants 
to  deliver  them,  which  they,  being  unable  to  obtain 
payment  from  Krufe^  refufed  to  do,  whereupon  the 
PUndff  brought  this  a£lion  \  and  it  was  urged  for  him, 
'tiiat  although  ordinarily  a  vendor  has  the  right  to  detain 
the  goods  which  he  contra£ts  to  fell,  until  he  is  paid 
for  them,  yet  that  thefe  Defendants  having  told  the 

Plain- 
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l8i2.  Plaintiff  that  be  might  fafely  buy  and  pay  Krufif^  coiiU 

HOC  afterwards  kt  up  that  lien.  For  the  Defendants  it 
vas  obje£led,  that  no  fpecific  50  hogftiead^  had  been  h 
feJMirated  from  the  Defendants*  ftock,  as  to  enable  the 
JPlfttntiff  to  recover  in  trover.  The  jury  found  a  verdift 
for  the  Plaintiff,  AibjeQ  to  this  objefiion,  which  was 
rcferved  by  tlieChief  Juftice;  and  in  Eajfer  term,  Sbfpheri 
Serjt.  obtained  a  rule  nifi  to  fet  afide  the  verdifk  and 
enter  a  nonfuit,  againft  which, 

Vaughan  Serjt.  now  ftiewed  caufe :    he  relied  chiefly 
on  the  caS^  of  fVhitehoufe  v.  i^rg/?,  12  Bafl^  614.  where, 
after  a  purchafe  of  40  tons  of  oil  in  one  ciftem,  and  a 
refalc  of  xo  tons  thereof,  it  was  held,  that  the  porchafcf 
of  the  10  tons  could  recover  fof  them  in  trover,  without 
any  previous  feparation.     [The  Court  manifefted  con- 
fiderable  doubts  upon  that  decifion  :  znd  Heath  J.  aiked, 
if  to  tons  had  leaked  out  of  the  ciftem,  to  whom  thoA 
10  tons  (hould  be  deemed  to  belong  ?]    Harman  r.  A^* 
derfofty  2' Camp.  N.P.  243.     After  an  invoice  of  ^oodi 
lying  in  a  warehoufe  at  a  wharf,  and  an  order  to  A$ 
wharfingers  to  deliver  them  to  the  vendee,  and  an  adoai 
transfer  made  in  the  wharfinger's  books  to  the  name  of 
the  purchafer,  it  was  held  that  the  right  of  ftoppage  m 
iranfitu  ceafed  \  and  the  like  law,  although  the  whar* 
finger  had  not  made  a  transfer  in  his  books.     It  appears 
oy  the  Defendant's  admifTion,  that  thefe  goods  had  been 
feparated  from  the  bulk  of  their  (lock,  for  they  faid  thef 
had  the  50  hogflieads  belonging  to  JTn///,  which  thcf 
would  deliver  to  the  Plaintiff.    If  they  had  any  50  hogf* 
heads  of  that  quality  in  their  warehoufe,  they  muftt 
after  that  declaration,  be  deemed  to  have  appropristfcd 
them  to  the  Plaintiff,  and  could  not  fay  that  they  were  oot 
his  property.     [Gibbs  J.  *  Their  language  is  explained  by 
the  other  evidence :  their  admiffion  is,  that  they  have  en- 
tered into  a  contrail  for  the  faie  of  200  hogiheads  to 

6  Krujf, 
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Xrujcj  out  of  which  they  wtH  deliver  thefe  50  in  pMt  18 12. 

-performance.]  The  weight  of  hogiheads  of  fugaf  varies 
but  little,  and  is  well  known  in  the  market ;  and  every 
thing  is  to  be  intended  in  fupport  of  ar  verdiA.  . 

Shepherd  and  Be/l  Serjts.  in  fupport  of  the  rule.     It 
is  not  the  ufage  of  the  trade  to  pack  the  loaves  w*hich 
the  refiners  manufaAure,  into  hogflieads,  until  they  are 
wanted  to  be  fo- packed  for  the  purpofe  of  exportation  ; 
and  it  by  no  means  follows,  becaufe  a  manufadurer  who 
agrees  to  fumiih  certain  goods,  and  to  pack  them  in  a 
particular  way,  happens  to  have  one  parcel  of  goods  of 
that  defcription  fo  packed  at  the  time  of  making  his 
contrad,  that  the  contra£i  (hall  therefore  attach  upon 
that  very  parcel.     This  is  merely  a  contrail  for  certain 
quantities  of  fugar  of  certain  qualities,  not  in  exiftence 
at  the  time  of  the  contraf):.     In  the  faie  of  the  oil  were 
lereraL  ingredients  not  found  here.     Firft,  it  was,  from 
the  date  of  the  contra£l,  to  be  at  the  purchafer^s  riik; 
next,  the  fpecific  oil  was  in  exigence,  contained  in  a 
particular  place  and  vcfTel  named  \  thirdly,  Dutton  and 
Bancroft^   the  original  owners,  had   made  a  complete 
transfer  of  the  whole  40  tons  to  the  Frojls ;  whereas 
liere^  even  if  the  fugars  contra£ked  for  exifted  in  fpecii^ 
there  was  nothing  like  a  delivery  to  Kru/e  of  tlie  poflef- 
fioni  nor  had  Krufe  ever  done  that  which  was  necefTary 
to  entitle  himfelf  to  the  pofleffion.     The  Plaintiff*  too 
demanded  a  fimple  delivery  of  the  goods,  whereas,  in 
order  that  the  Defendants  might  avail  themfclves  of  the 
drawback,  he  had  no  right  to  require  the  fugars  to  be 
delivered  elfewhere  than  on  board  a  Brttijb  (hip,  which 
he  omitted  to  name  :  that  ftipulation  is  introduced  into 
the  contract  for  the  Defendants  benefit.     Nor  could  the 
price  be  afcertained  until  the  fugars  were  weighed  off, 
Vrhich  had  never  been  performed  ;    for  different  hog- 
fheads  of  fugar  vary  much  in  weight,  and  the  goods  are 
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1812.  fekl  It  fo  much  per  cwt.  Hanfin  y.  Mejer^  6  Eafi,  614. 

But,  what  18  ftrongery  there  is  no  proof  that  the  De- 
fendants erer  had  any  fugars  of  this  quality  in  a  ftate 
capable  of  being  weighed. 

Mansfield  C.  J.  What  the  Plaintiff's  counfel  fays 
would  have  been  an  anfwer  to  the  objection,  if  there 
had  been  a  fpecific  quantity  of  loaves  in  eji^  although  it 
was  part  of  the  contradi  that  they  were  to  be  delivered 
on  board  a  Brittfif  (hipi  there  would  have  been  conver* 
fion  enough.  But  certainly,  upon  th^  evidence,  there  is 
no  anfwering  the  obje&ion.  Trover  cannot  be  main* 
tained  but  for  fpecific  goods*  Any  fugars  of  required 
quality  would  have  fatisfied  this  contra^i.  It  is  a  coo- 
traA  for  a  certain  quantity  of  a  fpecified  quality  of 
fugars.  I  fay  nothing  on  the  cafe  of  the  oil ;  there  it  is 
held  that  trover  will  lie  for  a  fpecific  quantity  of  a  liquid, 
mixed  with  a  certain  other  quantity  of  the  fame  liquid, 
without  its  ever  having  been  feparated ;  how  it  is  to  be 
diftinguilhed  from  the  mafs,  I  know  not  5  but  that  cafe 
ftands  quite  on  its  own  bottom :  it  is  unlike  other  cafef. 

GiBBs  J.  We  need  fay  nothing  on  that  cafe,  fuflke 
it,  that  it  is  very  diftinguifhable  from  this. 

Rule  abfolute. 
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I8l2. 

Leslie  v.  Pounds.  Nov.  19. 

nrHIS  was  an  zGdon  upon  the  cafe,  brought  againft  the      Cafe  lies  againft 
Defendant  for  negligently  permitting  the  entrance  of  ,  ^  ^    ,     .^  ^^ 
his  under-ground    cellar,    fituate  in  a  public  footway,  leafe,  who,  under 
to  be  uncovered  during  the  night,  per  quod  the  Plaintiff  ^.»  contraa  with 
fell  into  the  cellar  and  was  hurt.     The  firft  count  al-    i^     workmen  to 
leged  that  the  Defendant  was  in  poffeffion  of  the  houfe  repair  the  houfe, 

and   cellar ;    the   fecond    averred,   that  the  Defendant  ^f  ?  ''f^'^^  "* 

.        the  houfe  occa- 

opened  the  cellar  door,   and   negligently   left  it  open,  fioned  by  the  ne- 
Upon  the  trial  of  the  caufe  at  Weftminftery  at  the  fittings  gligence  of  his 
after  Hilary  term  laft,  before  Mansfield  C.  J.,  the  evi- 
dence was,  that  the  Defendant  was  the  proprietor  of  the 
hoUfe,  and  Daniels  his  leffec  ;  that  the  latter,  who  ufed 
to  inhabit  the  houfe,  had  ceafed  fo  to  do  about  fix 
months  before  the  aftion  brought,  for  the  purpofe  of 
having  it  thoroughly  repaired,  which  was  done  at  the 
expence  of  the  leflee,  but  under  the  fuperintendance  of 
the  Defendant  the  leffor :  no  perfon  flept  in  the  houfe  at 
the  time  when  the  mifchief  occurred,  but  Daniels  had 
.  fomc  coals  in  the  cellar,  and  paid  rent  for  the  houfe 
throughout  the  time.     On    the    evening   of   the    mif- 
chief the  cellar  door  had  been  faftened  down,  and  there 
was  no  evidence  how  it  afterwards  became  open :  there 
was  no  other  evidence  of  the  lefiee  continuing  the  pof* 
feflion.     The  falling  door  had  been  broken  off  for  fome 
time  pad,  and  the  commiffioners  of  the  pavement  had 
remonftrated   with    the   Defendant  on  the    dangerous 
ftate  in  which  it  was  left :  he  promifed  to  take  care  of 
it,  and  had  put  down  fome  boards  over  the  cavity  as  a 
temporary  covering.     Lens  Serjt.,  for  the  Defendant, 
objedied  that  Daniels  was  the  perfon  who  was  in  poffef- 
fionof  the  houfe,  and  was  therefore  to  be  anfwerableforthe 
Vol.  IV.  Y  y  mif- 
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mIfcondu£t  of  the  inferior  workmen,  by  whofe  negligence 
l^^       it  muft  be  fuppofed  that  the  door  was  left  open.    The 
V.  ju^>  however,  round  a  verdidk  for  the  Plaintiff  for  20/., 

^^'^^^^         fubjea  to  the  point  referved. 

Lens  Serjt.,  in  Eafier  term  1812,  had  obtained  a  rule 
njfi  to  fet  afide  the  verdidl  and  enter  a  nonfuit. 

Shepherd  Serjt.  now  fliewed  caufe.     The  Defendant 

had  the  a£tual  poiTeflion  for  the  time,  which  rendered 

him  liable,  he   had   the  fole  management  and  difpofi- 

tion  of  the  houfe,    and  was  the  .perfon   with   whom 

the  commii&oners  of  the  pavement  bad   been  difptit- 

ing  about  making  the  way  impaflable  and  dangerous. 

Tliis  is  not  like  the  cafe  of  a  perfon  who  lives  in  a  bode 

and  employs  a  builder  under  him.     Although  thik  te* 

itant  might,  for  fome  purpofes,  bring  trefpafs,  yet  as  he 

had  given  up  the  temporary  pofleffion  to  his  landlord, 

his  landlord  was  the  perfon  liable  to  the  public  upcn 

this  bccafion.     As  to  the  fecond  count,  although  It  ii 

charged  that  the  Defendant  did  the  ad,  it  is  not  necef- 

fary  to  prove  that  it  was  done  with  his  own  hand :  it  it 

enough  if  he  was  the  principal  who  employed  die 

/   ^  builders.     If  the  a£lion  had  been  brought  againft  Da* 

X.  t.~  nielSf  and  there  had  been  proof  of  the  mifchief  bebg 

i  done  by  the  workmen  of  the  Defendant,  inafmucbas 

the  Defendant  is  not  employed  by  Daniels  as  an  agent 

to  repair  the  houfe,  but  repairs  it  for  himfelf,  aod  isi 

t  (though  the  leffec  defrays   the  expence,)  to  have  the 

benefit  of  it,  he  muft  be  anfwcfable.  Although  in  tbt 
cafe  in  i  Bof,  iff  PulL  404.,  Bujb  v.  Stanman,  it  wai 
held  an  a£iion  would  lie  againft  the  principal  formi^ 
chief  done  by  a  fcrvant  of  his  agent,  yet  that  does  not 
decide  that  the  a£lion  does  not  lie  againft  the  agent. 
As,  if  a  fliip  be  run  down,  an  adion  lies  either  againft 

die 
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the  (hip  owner,  or  the  captain  who  is  not  the  (hip  i8x2« 

owner,  although  the  captain  might  be  afleep  in  his 

cabin.     And  therefore  even  if  the  Defendant  were  not 

in  podef&on  of  the  houfe,  he  is  the  perfon  to  whom        Founds 

muft  be  imputed  the  zGts  of  negligence  done  bj  the 

fubordinates  employed  by  him* 

Lens  and  Prere  Serjts.,  contri.  The  two  counts 
ftand  on  wholly  different  grounds,  and  muft  be  difpofed 
of  feparately.  As  to  the  pofTeilion  of  this  hoUfe,  Daniels 
had  merely  gone  out  of  it  to  the  very  next  door,  on  ac- 
count of  the  inconvenience  of  living  in  it  during  the 
procefs  of  the  repairs.  Daniels  might  bring  trefpafs. 
There  is  no  pretence  that  there  was  a  joint  poflef- 
Con.  Nobody  flept  in  the  houfe.  The  chief  evidence 
of  any  pofleflion  is,  that  Darnels  had  it :  he  had  it 
before  the  repairs  began,  he  ftill  kept  his  coals 
theref  and  ftill  paid  rent,  and  if  his  furniture  was  re« 
moved,  it  was  becaufe  it  would  otherwife  be  fpoiled  by 
condnuing  there  during  the  time  of  doing  the  repsdrs. 
The  Defendant  was  only  an  agent:  he  had  licence  to 
enter  for  doing  thefe  repairs,  but  never  had  the  a£lual 
pofleflion.  If  premifes  are  in  an  imfafe  ftate,  and 
there  is  no  evidence  how  they  became  fo,  tH^  law 
throws  the  liability  on  the  occupier.  That  difpofes  of 
the  firft  count.  On  the  fecond  count,  firft,  the  De<« 
fendant  is  not  the  perfon  who  afiually  did  the  mlf<- 
chief ;  fecondly,  he  is  not  anfwerable  for  the  a£^s  of  th^ 
workmen,  unlefs  he  ^ere  himfelf  the  principal,  and  tot 
the  agent :  here  he  is  the  agent.  Bu/h  v.  Steinman  is  favour- 
able to  the  Defendant  rather  than  to  the  Plaintiff*,  for  it 
Was  there  ruled,  that  an  agent  is  not  anfwerable  for  the 
a£{8  of  his  fubordinate  agents,  with  which  it  is  here  ^ 
(ought  to  charge  him.  &tone  v.  Cariwrigbt,  6  T.  IL 
411.  aec, 

Y  Y  7,  MiVSflBLi^ 
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Mansfield  C.  J.    This  is  certainly  a  Yery  Cngular 
cafe.    It  is  not  neceflary  to  decide  whether  Daniels  or 
the  Defendant  was  the  pofleflbr.    There  is  a  ftrong  ar- 
gument, certainly,  to  fay  that  the  pofleiEon  is  in  DanUb, 
not  in  the  Defendant ;  but  the  Defendant  takes  oh  him- 
felf  thefe  repairs,  not  as  the  agent  of  Daniels,  but  as 
the  landlord  of  the  houfe.     He  alone  is  the  judge  of 
what  repairs  fliall  be  done,  and  though  Daniels  pays  for 
the  repairs,  yet  if  the  repairs  are  done  fubftantially,  the 
Defendant  will  have  the  benefit  of  it;  the  Defendant 
determines  what  the  repairs  {hall  be,  and  direfls  the 
repairs  i  he  therefore  is  the  principal,  and  as  a  principal| 
is  anfwerable  for  the  a£ls  of  the  perfons  he  employs. 
And  the  Defendant's  own  language  (hews  that  he  con- 
fidered  himfelf  as  the  perfon  whofe  buGnefs  it  was  to 
look  after  this,   for  when  he  is  told  of  the  dangeroos 
ftate  of  the  property,  he  fays,  "  never  mind,  I  wiJl  take 
care  of  it."    He  is  liable  for  this  oh  this  fecond  count 
We  think  therefore  that  tlus  verdid  may  ft  and  on  die 
fecond  count. 

Rule  difchaiged. 


Nov.  a*.        PiRiE  and  Another  v.  Anderson  and  Another. 


The  original      T^IS  was  an  aflion  upon  a  policy  of  infurancey  ef- 

certificate  of  a  [^q^^^  j^y  ^^  Plaintiff,    as  agent,   upon   the  fliip 

ihip  8  regiitry  is  _ 

no  evidence  for  the  -^^^>  Cornfoot,  matter,  at  and  from  London  to  her  port 

Plaintiff  upon  a     of  loading  in  the  Rio  de  la  Plata.     The  intereft  was 
^t^5i°  intCT^^'^'  averred  to  be  in  three  perfons,  named  Crawfurd,  ttrt} 
Jie  ihip  is  in  the    and  Cornfoot,  the  matter.     Upon  the  trial  of  the  caafe 
perfons  in  whom 
it  is  averred,  and  for  whom  he  effe^ed  the  infurance  as  agent* 

Property  in  a  (hip  muft  be  proved  by  evidence  of  poifeifion  in  the  Flaintifi  f^ 
vendors,  or  bailees,  accompanied  with  a  certificate  of  rtglfiry. 

at 
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at  Guildhallt  at  the  fittings  after  Hilary  term  1812,  be-  18 12. 

fore  Mansfield  C.  J.^ .  it  appeared  that  the  (hip  had  been 
lofty  and  in  order  to  prove  the  intereft  as  averredi  the 
Plaintiff  called  the  regiftrar  of  the  port  of  London^  who 
produced  in  evidence  the  original  regifter  of  the  (hip^ 
which,  in  confequence  of  the  lofs,  had  been  depofited  at 
the  cuftom-houfe,  in  purfuance  of  the  ftatute  26  G.  3. 
r.6o.  It  purported  to  be  made  upon  the  oaths  of  Craw» 
furdf  Kerr,  and  Cornfoot^  all  of  Greenock^  as  having  all 
taken  and  fubfcribed  the  oath  required  by  the  ftatute 
26  G.  3.  c.  60.  and  as  having  fwom,  that  they  were  the 
fole  owners  of  the  (hip  jinn,  of  Greenock.  But  the  affidavit 
upon  which  this  regiftry  purported  to  be  made  was  not 
produced)  fo  that  there  was  no  other  evidence  of  thefe 
perfons  having  fwom  they  were  owners,  than  this  in- 
ftrument,  ftating  that  they  had  fo  fwom.  The  regifter 
being  objected  to,  as  not  conftituting  even  primd  facie 
eridehce  that  thofe  perfons  were  the  owners  of  the  veflel, 
f'  the  Plaintiff  tried  to  ftrengthen  his  cafe,  by  proving  the 
exercife  of  afts  of  ownerfliip  by  the  parties  interefted^ 
but  it  amounted  to  no  more  than  this,  that  Comfict  had 
gone  to  the  (hip's  broker  to  talk  with  him  about  ftcpf)ing 
the  cargo  as  fecurity  for  the  freight,  which,  as  Gibbi  J., 
'  upon  difcuffing  the  rule  for  a  new  tri?.l,  obferved,  not 
being  followed  up  by  any  a£);,  amounted  to  nothing; 
and  that  Cornfoot  had  given  inftru£iions  for  iuferting  the 
names  of  all  the  three  as  owners,  in  the  bond  required 
by  the  regifter  aft.  The  jury  found  a  verdift  for  the 
Pbdntiff,  Mansfield  C.J.  referving  the  point,  whether 
ttiis  certificate  of  regiftry  were  admidible  as  evidence. 

In  Eqfter  term  1812a  rule  nifi  to  fet  afide  the  verdift 
and  enter  a  nonfuit  was  obtained  by  Fell  Serjt. ;  againft 
which 

Shepherd  and  Befi  Serjts.,  in  this  term  (hewed  caufe* 
They  contended   that  this  cafe  was  materially  diftin- 

Y  y  3  gui(hable 
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iSl-SU  guUhable  from  thofe  of  Frazer  v.  Hopkins,  anfe,  2.5. 

Vma,  *"^  Tinkler  v.  Walpole,  i/^EaJi,  226.,  becaufe  in  the  firft 

v«  of  thofe  cafes  it  did  not  appear  upon  whofe  oath  the 

Ahderson,      certificate  had  been  obtained,  nor  that  the  perfon  regif- 

tered  as  owner  was  in  any  way  privy  to  the  regiftradon ; 
in  the  latter  cafe,  it  did  appear  that  the  party  fought  to 
be  charged  was  regiftered  as  owner  upon  the  oath  of 
another,  and  not  of  himfelf ;  but  in  this  cafe  the  certi- 
ficate proved  that  the  perfons  in  whom  the  intereft  was 
averred,  had  taken  an  oath  that  they  were  owners,  by 
which  they  charged  themfelves  ^  pwners,  and  made 
themfelves  liable  to  all  the  world,  for  all  matters,  in 
refpe£):  whereof  owners  of  that  (hip  might  be  liable :  it 
was  therefore  evidence  for  all  purpofes  that  they  w^ 
owners ;  and  Bayley  J.,  in  Ttnkler  v.  Wa/pok,  drew  die 
dillin£iion  between  the  cafe,  which  was  then  under  the 
confideration  of  the  Court,  of  a  perfon  fought  to  lie 
charged,  and  *^  the  cafe  pf  a  perfon  publicly  afTerdiif^ 
that  he  was  owner  by  the  z6t  of  regiftering  a  veflel  9& 
^  his  own  name :  that,"  the  learned  Judge  faid,  <<  mi^ 
be  primd  facie  evidence  for  him  that  he  was  owner,  be* 
caufe  he  thereby  publicly  challenges  all  perfons  that  he 
is  fo.**    In  the  cafe  of  Robert/en  v.  French,  ^Eq/l,  130. 
Lord  Ellenborough  C.  J.  held  mere   pofleflion,  and  the 
exercife  of  ownerfhip,  to  befufficient  intereft.    {GiUsh 
In  that  cafe  there  was  an  a£lual  pofleflion.]     Cornfoothu 
the  a£lual  pofleflion  of  this  veflel.     lHe(itb  J.  TTiat  can 
be  evidence  as  to  him  alone.]    Thefe  perfons,  who  go 
to  ^e  cuilom-houfe,  take  an  oath,  and  regifter  the  vefil 
as  their  own,  thereby  exercife  as  folemn  and  decilive  an  afi 
of  ownerfliip  as  the  nature  of  the  fubje£t  matter  admitsof* 
Or,  if  there  were  a  doubt  whether  the  oflicer's  entry 
were  evidence  of  their  having  done  that  aft  of  owner- 
(hip,  their  permitting  the  Plaintiff  to  aver  intereft  io 
^eir  pames  is  proof  of  their  aflent  to  the  regiftntioo. 

The 
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The  legiflature  hxve  themfelves  faid,  that  there  can  be 
no  ownerfhip  of  a  Britj/b  veflel,  without  a  regiftration  ; 
and  in  faying  that,  they  have  neceflarily  faid,  that  a  re-  .  ^, 
giftration  properly  authorized  by  the  parties,  (hall  be  Andjimon, 
the  conclufive,  and  indeed  the  fole  evidencei  of  owner- 
fhip. It  will  be  attended  with  extreme  inconvenience  if 
this  fpecies  of  evidence  is  rejedied  i  for  it  is  impofliUe 
for  a  (hip. owner  to  adduce  any  other.  It  would  be 
▼ain  for  him  to  proffer  the  bill  of  fale  conveying  the 
(hip  from  his  vendor  to  himfelf,  for  it  would  ftill  be 
equally  incumbent  on  him  to  fhew  how  his  vendor  be- 
came entitled  to  the  fhip,  fo  that  the  enquiry  would  be 
endlefs ;  and  befides,  Gnce  the  regifter  ad,  a  bill  of 
fale  b  not  evidence  of  title.  Exparte  Tallop^  15  Vef,  66, 
Lord  Eldon  Chancellor^  fays,  <<  thefe  two  a£is  of  par- 
liament were  drawn  upon  this  policy  \  that  it  is  for  the 
public  intereft  to  fecure  evidence  of  the  title  of  a  (hip 
from  her  origin  to  the  moment  in  which  you  look  back 
to  her  hiftory."  And  again  \  "  There  is  no  doubt, 
that  if  the  perfon  contracting  for  the  purchafe,  had 
taken  pofleflion,  and  effeCied  infurances,  and  afterwards 
brought  an  a£lion  upon  the  policy,  averring  that  the 
'  intereft  in  the  (hip  was  in  him,  though  I  agree  with 
Lord  Ellenborough^  in  Robert/on  v.  French^  that  it  is  fuf- 
Bcient  primd  facie  to  (hew  that  he  dealt  as  owner,  yet  if 
it  appeared  in  the  courfe  of  the  examination  of  wit- 
nefles,  that  he  was  entitled  only  under  an  equitable 
contxzStf  under  thofe  circumftances  a  court  of  law  would 
fay  the  averment  was  not  made  out  by  the  evidence.'* 
It  has  always  been  the  practice  of  the  Court  of  King's 
Bench  to  receive  entries  of  regiftration  as  evidence  for 
this  purpofe.  [Gibbs  J.  They  have  been  a  thoufand. 
times  received  there,  by  confent,  becaufe  it  faved  three 
or  four  hours  in  the  trial  of  a  caufe  to  admit  them  as^ 
primifacii  evidence  of  a  fafl:  the  truth  of  which  no  one 
doubted,  but  it  was  never  determined  that  they  were 
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evidence :  no  one  in  that  court  ever  doubted  but  thit  a 
man's  faying  he  had  title^  was  no  evidence  of  Ins  title. 
It  refembles  the  cafe  of  enrolling  a  deed :  a  pcrfon  can- 
not by  enrolling  it,  prove  that  he  has  a  good  title.3 

Pell  Serjt.  contrh.     Even  if  there  had  been  proof, 
which  there  is  not,  that  this  regiftration  was  made  on 
the  oaths  of  the  perfons  averred  to  be  interefted,  it  would 
not  be  admiffible  evidence.    The  fanAion  of  an  oath 
will  not  make  any  man's  declaration  to  be  evidenct 
of  his  own  title.     This  is  not,  as  it  has  been  fuppofed, 
a  document  of  a  public  nature,  proving  of  itfelf  that 
all  the  fa£ts  therein  averred  are  true :  if  it  were,  the 
copy  of  it  would  be  evidence,  as  is  the  copy  of  any 
other  record,  without  producing  the  regiftration  Itfelf. 
Since  the  trial   of  this  cafe,  the  fame  point  has  been 
decided  in  favour  of  the  Defendant  by  Lord  ElletAo' 
rough  C.  J.  in  the  cafe  oi  Flower  y.  Toung^  3  Campb.  240 
That   was   an    a^iion  for  goods  fold :    the  Defendant 
pleaded  in  abatement,  that  the  goods  were  fold  to  othen 
jointly  with  the  Defendant.     It  appeared  upon  the  trial 
of  the  iflue  joined  on  this  plea,  that  the  goods  were 
ftores  furnifhed  for  the  ufe  of  a  {hip,  of  which  the  odier 
perfons  named  in  the  plea  were  faid  to  be  part  owners, 
and  the  Defendant  attepipted  to  prove  this  faft  by  the 
produdlion  of  the  certHicate  of  the  (hip's  regiftry  5  but 
Lord   Ellenborough  C  J.  held  that  it  was  no  proof  of 
ownerfliip. 

Mansfield  C.  J.  It  will  be  a  great  inconvenience  tii 
difcontinue  the  pra£fcice  of  receiving  thefe  documents,  and 
I  wifli  that  by  tlQ,  of  parliament  the  regifter  was  mzde primi 
Jacie  evidence.  But  on  looking  through  my  notes,  it  is  im- 
poflfible  to  fay  that  I  fee  any  thing  like  evidence  of  owner- 
(hip  in  the  parties.  I  am  very  forry  the  obje£lion  has  been 
taken  \  there  was  nobody  in  the  court  who  had  anf 

reafoD* 
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reafonable  doubt  of  thefe  perfons  being  the  owners,  but 
there  can  be  no  doubt  but  that  the  regifter  is  not  legal 
evidence  of  the  ownerfliip,  and  therefore  the  objection  v. 

muft  prevail.  Andersox? 

Heath  J.  A  (hip's  regifter  is  not  a  public  inftru-- 
ment^  it  is  an  inftrument  of  a  private  nature. 

Chambre  J.  The  a£ls  done  by  Cornfoot  are  only 
evidence!  fo  far  as  affe^s  himfelf ;  and  there  is  no 
circumftance  afit^Aing  the  other  two ;  for  Cornfoofs  p;oing, 
and  giving  in  the  three  names  for  a  joint  bond,  is 
not  evidence  againft  them*  There  is  no  evidence  of 
poflei&on  in  them. 

GiBBS  J.  No  Judge  who  tried  this  caufe  could  fail  to 
feel  the  ftrongeft  inclination  to  prove  the  Plaintiff's  cafe ; 
bnt  the  obje^iion  has  been  taken,  and  muft  be  decided 
according  to  law.  It  has  been  afked  by  the  counfel  for 
the  Defendant,  how  property  in  a  fliip  is  to  be  proved  ? 
How  was  it  proved  before  this  ftatute  ?  By  proving 
a£lual  poffeffion  in  the  Plaintiff,  or  in  thofc  to  whom 
the  Plaintiff  had  committed  it,  or  in  thofe  from  whom 

the  Plaintiff  had  derived  his  title.  Any  one  of  thefe 
ways  will  now  fuffice,  accompanied  by  the  evidence  of 
the  regiftry,  in  order  to  make  the  other  evidence  ad- 
miflible.  It  was  ftrongly  urged  for  the  Defendant,  that 
becaufe  the  title  cannot  be  complete  without  the  regifter, 
therefore  the  regifter  fliall  be  primdfade  evidence  of  the 
title  5  that  does  not  at  all  follow.  If  the  legiflature 
makes  an  a£k  neceffary  to  complete  a  title,  it  does  not 
thereby  make  that  aft  alone  to  be  proof  of  the  title;  if 
fuch  were  the  law,  a  man  might  make  for  himfelf  a 
title  to  any  thirtg  in  the  world.     Wi*^h  refpeci  to  the  , 

diBum  of  Bayley  J.,  I  am  fatisfied  he  faid  that  becaufe 
he  would  not  take  on  himfelf  to  decide  a  point  which 

had 


CASES  IN  MICHAELMAS  TERM 

had  never  been  decidedyv  which  was  not  the  point  raifed 
at  nifi  prius^  and  which  it  was  not  neceflary  to  ^ecide  in 
that  cafe. 

Rule  abfolute  for  a  nonfuit 


j^^^  ^^^  Barrett  v.  Parry. 

\ 

If  an  arbitrator  J/^AUGHJN  Serjt.  moved  to  fet  afide  the  award  of  a 
laree^  time  for  gentleman  at  the  bar,  made  in  purfuance  of  an  order 

making  his  award  of  reference  at  nifi  prius,  upon  two  grounds ;  firft,  that 
to  My  other  day,  ^j^^  ^^^  ^^  j^  •  ^j^^^  ^j^^  arbitrator  (hould  make  hit 
the'Court  wdl  ex-  J  .  t      r  xr         .  i.       j 

pound  it  to  mean    award  before  the  loth  oi  November ,  or  any  other  daj 

to  any  other  days,  to  which  he  fliould  enlarge  it,  he  had  firft  enlarged  the 

—  •  13\!!^«  ^  time,  and  then,  after  the  loth  of  November,  and  befoit 
an  award  upon  '  '  ' 

the  reference  of      the  es^piration  of  the  period  for  which,  it  ftood  enlarged, 

an  aaion,  diredl-  jj^j  enlarged  it  again,  and  had  not  made  his  award  until 
ine  the  payment       c  %  t* 

of  cofts  of  the        ^^^^  ^^^  ^^7  to  which  the  time  was  firft  enlarged :  this 

awardy  without  was  a  power  which,  like  other  powers,  was  to  be  can- 
S^f^is  bTdb^  ftrued  ftriaiy ;  and  though  th^  terms  enabled  the  arbi- 
that  point  for  un-  trator  to  enlarge  to  any  one  day  he  might  think  ezpe- 
certainty;  orwhe-  dient,  yet  it  was  to  one  day  only;  and  he  having  en- 

«iav  not  be  taxed  '^'^g^^  ^^^  t*"^®  ^^  fome  one  day,  was  therehj /unBus 
by  the  officer  of  ifftciof  and  could  not  again  enlarge  to  another  day.  The 
the  court.  Court  decided,  as  they  had  before  done  in  the  cafe  of 

Payne  v.  Deachle^  antCj  i.  509.,  that  this  was  no  excefs 
of  the  arbitrator's  power.     The  fecond  objection  waS| 

that  the  arbitrator  had,   according  to  ^he   moft   ufual 
pra£lice  of  the  bar,  not  named  in  his  award  any  fum  to 
be  paid  for  the  cofts  of  the  award ;  although  he  haci- 
dire£):ed  that  the  Defendant  fhould,  in  the  firft  inftanc^  9 
pay  the  cofts  of  the  award,  and  that  the  Plaintiff  (houl^^ 
repay  him  one  moiety  thereof.    The  Defendant  alon^^ 
took  up  the  award,  anr!  paid  the  arbitrator's  whole  fee-'  "* 
including  the  ftamps :  the  Plaintiff  had  refufed  to  repaj 

I  bii 
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tn  a  moiety  thereof.  The  amount  of  the  arbitration 
if  which  was  mentioned  in  making  this  motioni  did 
t  appear  to  be  unreafonable,  nor  was  it  now  com- 
lined  of  as  fucb»  and  the  Plaintiff  had  been  neither 
tached,  nor  fued  for  the  moiety ;  but  being  diffatisfied 
Ith  the  award,  he  now  fought  to  fet  it  afide  altogether, 
being,  in  this  particular,  uncertain ;  contending  that 
e  amount  of  the  cofts  of  the  award  could  not  be  ren- 
fxed  certain,  by  any  fubfequent  matter,  as  the  cofts  of 
e  a£lion  could  be,becaufe  the  prothonotary  had  no  power 
tax  or  allow  the  amount  of  the  cofts  of  the  award. 

The  prothonotary,  who  w^  prefent,  claimed  jurif- 
£k\on  in  fuch  a  cafe :  he  faid  he  had,  upon  the  taxa- 

# 

on  of  the  cofts  of  the  adion,  which  were  governed  by 
le  event  of  the  award,  expreffed  an  opinion  to  the 
irdes,  that  where  the  arbitrator  by  his  award  fixed  the 

nount  of  the  cofts  of  the  award,  he,  the  prothono- 
jry,  had  no  power  to  alter  the  fum,  but  he  thought 
lat  where  no  fum  was  fixed,  his  office  enabled  him  to 
Bfefs  what  was  reafonable. 

The  Court  abftained  from  giving  any  opinion  upon 
lis  point  (^7),  but  faid  it  was  a  very  unhandfome  appUca- 
on.  There  wera  obvious  motives  of  delicacy  which 
light  reftrain  an  arbitrator  from  naming  a  fum  for  the 
ofts  of  the  award.  If  the  objediion,  however,  were  to 
irevail,  it  was  clear,  it  could  not  be  neceffary  to  difturb 
he  whole  of  the  award  for  a  miftake  in  this  particular. 
)ut  the  Plaintiff,  at  all  events,  was  not  hitherto  injured, 
ind  came  quia  timebat.  If  the  Defendant  (hould  com- 
nence  his  a£lion,  or  iffue  his  attachment,  to  enforce  the 
repayment  of  the  moiety  of  the  cofts  of  the  award.  It 
Krould  then  be  time  enough  for  the  Court  to  difcufs 

• 

wrhether  the  a£tion  or  attachment  could  be  fupported ; 

uid  they 

Refufed  the  rule^ 

{a)  But  ftt  FtivL^eraU  r,  Grav^h  t^fi%  v*  i^%* 
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i/av^ti*  Keyser  V.  Scott. 

If  a  vefTel  is      nPHIS  was  an  aAion  upon  a  policy  upon  the  (hip 

moorings,  being  «^^^^*  ^^  ^"^  f'^^'"  io»^/i  to  any  port  or  place  in 

neither  within  the  the  Baltic,  with  liberty  to  feek  and  join  convoy,  carry 
caput  portujy  nor  ^ j  change  fimulated  papers,  to  touch  and  day  at  aU 

within  that  part  of  ,  .      1       «   ,  .  ti*     t  r  t 

a  haven  where  ports  or  places  in  the  Baltic  or  ellewhere  for  orders  or 
fliips  imloady  the  information,  and  in  cafe  the  matter  (hould  find  it 
dtf^^^db"  dangerous  to  enter  any  port  or  place,  to  return.  And 
warrant  againft  the  (hip  was  warranted  free  from  capture  in  her  port  of 
«  capture  in  the  deftination.  The  caufe  was  tried  before  MansfiMQ.  I 
nadonJ^  ^^'  Guildhall  at  the   fittings  after  Hilary  term  i8i2.t 

when  it  was  proved  that  the  Ja/on  came  to  an  andior 
over  againft  PillaUf  on  the  outfide  of  the  bar,  at  the 
diftance  of  full  a  German  mile  further  out  than  any 
place  where,  veflels  ever  are  known  to  lighten  thdr 
cargoes  in  preparation  for  coming  in  over  the  bar. 
While  ihe  was  lying*  there,  (he  was  taken  by  a  boat 
with  fome  Pomeranian  foldiers,  coming  out  of  PiUau, 
They  took  out  no  part  of  her  cargo  at  the  place 
where  {he  then  lay,  but  ciarried  her  in,  until  ihe  was 
within  a  German  mile  from  the  (hore,  where  they  took 
out  the  firft  part  of  her  cargo :  the  place  where  fliips 
ufually  begin  to  unload  is  a  German  mile  from  the  fliore. 
The  jury  found  a  verdift  for  the  Plaintiffj  and  Lenj  Serjt. 
in  the  following  term  obtained  a  rule  nifi  to  fet  afide  the 
verdi£l  and  enter  a  nonfuit 

•    Shepherd  and  Faughan  Serjts.  who  would  on  this  daj 
have  {hewn  caufe,  were    flopped   by  the  Court,  wb-^ 
appealed  to  Lens  and  Mar/hall  Serjis.  whether  admitting 
that  which  was  queftioned,  that  the  veflel  had  brought 
to  in  Pillau  roads,  intending  to  make  Pillau  her  port  c^ 

deftinatioc:^ 
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defttnation,  and  not  merely  a  port  of  enquiry,  as  under  1812. 

the  terms  of  this  policy  (he  had  a  right  to  do,  it 
was  poffible  for  them  to  fupport  their  rule  ?  They  con- 
tended that  the  veflel  had  arrived  at  fuch  a  place  that  the 
underwriter  was  within  the  prote£ki6n  of  this  warranty ; 
for  that  any  place  where  the  veflel  was  intended  to  ter- 
minate her  voyage  was  her  port  of  deftination,  and  by 
the  maftcr*s  cafting  anchor,  and  going  on  (hore  in  an 
open  boat,  he  made  an  ele£lion  for  the  aflureds,  that 
the  place  where  the  (hip  anchored  fhould  be  her  port  of 

deftination.  They  relied  on  the  ample  interpretation 
which  had  been  put  on  the  words  **  port  of  difcharge"  by 
the  Court  of  King's  Bench  in  the  cafes  of  Jarman  v. 
Coape^  13  Eafti  395.,  and  DalgUiJb  v.  Brooke ^  ^S^^J^f  3^3* 
In  the  harbour  of  Pillau  there  was  a  fhifting  bar,  fo 
that  if  a  local  and  a  rigid  conftru£lion  were  put  on 
the  word  port,  the  fame  moorings  would  not  be  within 
the  port  on  one  day,  which  would  on  another,  which 
would  be  inconvenient. 

Mansfield  C.  J.  I  have  no  doubt  the  underwriters 
intended  to  prote£t  themfelves  againft  the  rifle  of  that 
lofs  which  has  occurred,  but  unfortunately  they  have 
ufed  terms  which  do  not  prote£l  them.  They  have 
unfortunately  referred  for  their  definition  of  the  riflc^ 
to  the  place  where  the  capture  was  to  be  made,  and 
the  place  where  the  capture  was  made,  is^  according  to 
the  only  witnefs  who  knew  any  thing  about  it,  in  the 
open  fea^  If  the  underwriters  will  not  be  more  careful 
how  they  exprefs  their  meaning,  they  mufl;.fuffer  for  it. 
The  rule  muft  be  difcharged. 

GiBBS  J.  In  a  cafe  tried  before  me  at  the  fittings 
after  the  laft  term,  I  dire£l:ed  the  jury,  that  if  the  (hip 
was  neither  within  the  port  in  its  ordinary  acceptation. 
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nor  in  a  place  where  {hips  had  ever  been  known  to 
unload^  (he  could  not  poflibly  come  within  the  warranty  ^ 
and  when  my  Brother  Shepherd  moved  in  this  term  to  fet 
aGde  the  verdidl  found  for  the  Plaintiff)  upon  the  ground 
that  my  dire£iion  was  wrong,  the  Court  refufed  the 
rule :  how  then  can  this  rule  prevail  ?  The  cafe  of 
Dalgleijb  v.  Brooke  will  not  bear  out  thb  Defendant 
Lord  Ellenborough  C.  J.  goes  no  further  than  this^  he 
fayS)  <<  the  meaning  of  the  parties  was^  that  the  under- 
writers  fhould  not  run  the  riik  of  feizure  in  the 
ele£led  place  of  difcharge,  wherever  that  might  be." 
The  only  witnefs  who  fpoke  of  the  place  where  this 
(hip  was  takenj  faid  it  was  on  the  high  feas. 

Rule  difcbarged* 


Nov*  %t* 

'     Whether  a 
Teflel  warranted 
free  of  capture 
in  portf  be  in  a 
port  or  not  at  the 
time  of  her  cap- 
ture, 18  purely  a 
queftion  of  fadt 
for  the  jury. 

Letters  written 
to  the  afliirecl  by 
hb  agent  or  cor- 
refpondent  on  the 
continent,  are  not 
admifiible  as  evi- 
dence againft  him. 


Reyner  v.  Pearson. 

npHIS  was  an  adion  upon  a  policy  of  infurance  at  and 
from  Heligoland  to  any  port  or  ports  in  the  Balticy 
agamft  all  rifles  of  whatever  defcription,  and  until  the 
goods  were  fafely  warehoufed  in  the  warehoufe  of  the 
confignee,  or  his  agent,  including  all  rifle   in  crafts  to 
and  from  the  {hip,  with  liberty  to  proceed  backwaidi 
and  forwards,  touch  and  (lay  at  all  ports  and  places  in 
the  Baltic^  or  elfewhere,  for  orders,  for  information,  or 
for  other  purpofes,  with  liberty  to  carry  and  exchange 
fimulated  papers  and  clearances,  upon  goods  by  the  (hit 
Conjlantia :    with   liberty   to  declare  and  value   there- 
after warranted   free  of  feizure  and  capture  in  poC^. 
Upon  the  trial  of  this  caufe,  at  the  fittings  in  Lond^^^ 
after  Hilary  term   1 8 1 2,  before  Mansfield  Q\  J.  it  a 
peared  that  the  CcrJIantia^  having  come  to  an  anch 

abo 
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about  fix  Gtrman^  or  20  Englijh  miles^  from  the  port  of 
Sfvinnemundi  drove  from  her  moorings^  and  brought  up 
again  on  the  ift  of  November  at  the  diftanec  of  a  German 
mile  and  a  half|  or  fix  Englifli  miles,  from  Swinnemund^ 
with  the  lofs  of  a  maft  and  an  anchor :  no  veflel  lying 
at  that  fpot  had  ever  been  known  to  unload  there,  or  to 
lighten  her  cargo  there  in  preparation  for  coming  over 
the  bar :  lighters  were  not  permitted  to  come  out  fo  far : 
the  captain  was  on  fhore  on  the  7  th  of  Nw.  and  again  on 
the  1 6th ;  during  his  (lay,  the  wind  as  often  fet  out  to  fea, 
as  it  fet  in  to  the  fhore  :  the  weather  was  generally  tem- 
peftuoustrom  the  7th  until  the  i6th,  and  the  (hip  was 
not  repaired  before  that  day,  on  \rhich,  a  pilot  boat  with 
fome  foldiers  from  SwirtKemnnd  came  off,  and  captured 
her,  and  took  out  about  1 60  bales  of  her  goods  in  the  place 
where  (he  then  lay.  There  were  read  at  the  trial,  feveral 
letters,  one  written   by  an  agent  of  the  Plaintiff's  at 
Hamburgh,  and  addreffed  to  the  Plaintiff,  which  ftatedf 
that  the  writer  had  given  dired^ions  that  the  Conftantia 
(hould  try  Snvinnemund  for  a  market ;  and  another  letter, 
written  by  another  agent  of  the  Plainuff  at  Gottenburghf 
apprizing  him  that  the  commodore  commanding  at  that 
port,  had  prohibited  the  Conftantia  from  going  to  Snvin^ 
nemund,  except  upon   an   undertaking  that  (he  would 
discharge  her  cargo  at  leaft  fix  miles  from  the  ihore; 
and  a  third  letter,  in  which  the  fame  agent,  writing 
from  Gottenburgh,  fpoke  of  the  Conftantia  as  having  been 
taken  at  Swinnemund,  being  forced  into  port  by  heavy 
gales.     Mansfield  C.  J.  thought  it  might  be  a  matter  of 
doubt,  fuppofing  that  the  veffel  were  really  driven  b]p 
want  of  repairs  into  the  fituation  in  which  {he  was  taken^ 
whether  that  would  be  a  capture  in  port  within  die 
warranty,  but  he  direded  the  jury,  that  if  the  fliip  was 
.  waiting  on  the  outfide  of  the  port,  very  near  it,   with 
a  determinatioa  of  dlfcbarging  her  cargo  therei  that  was 
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fubftandadly  a  being  in  port.   The  jury,  however^  £Diiiid  a 
verdi^  for  the  FlaintifF. 

Vaughan  Seijt.  in  Eajler  term  i8i2»  obt^ned  a  rale 
i}^  to  fet  aiidQ  the  verdidi  and  have  a  new  trial,  upon 
the  ground  that  either  the  veflel  was  in  port,  at  the 
time  of  the  capture,  for  if  flie  was  evafively  out  of 
port,  it  was  equivalent  to  being  in  port,  and  as  (ht 
bad  undertaken  to  difcharge  her  cargo  fix  miles  from 
Swinnemundf  the  place  where  {he  undertook  to  difcharge 
her  cargo,  was  her  port  of  difcharge,  and  therefore,  as 
to  her,  was  a  port ;  or  elfe,  the  captain  had  .a&ed  iB> 
properly  and  fraudulently  in  keeping  the  veflel  at  that 
anchorage,  after  be  had  afcertained,  by  going  afhore  on  the 
7th,  that  he  could  not  obtain  a  market  at  Swinnemunis 
and  this  unneceflary  delay  was  equivalent  to  a  deviation, 
and  difcharged  .the  underwriter. 

Shepherd  Serjt.  in  thb  term  fliewed  caufe  agamft  die 
rule ;  and  infifted,  that  the  letters  had  never  been  read 
as  evidence  of  the  fliip's  deftination,  or  her  place  of 
capture ;  he  had  permitted  them  to  be  read  alio  intmtiff 
to  explain  fome  circumftances  about  another  policy 
that  had  been  cancelled.  If  read  in  evidence,  they  weie 
not  admiflible. 

Vaughan  and  Rough  Serjts.  endeavoured  to  fuppoft 
the  rule,  upon  the  grounds  whereon  it  had  been  ob- 
tained :  the  letters,  they  faid,  were  admiflible  evidence 
as  reprefentations  made  by  an  agent  of  the  Plaintiffs. 

The  Court  held  that  they  were  not  in  tliat  or  any 
other  chara£ber  admiflible,  as  had  been  decided  in  the 
laft  term  in  the  cafes  of  Langhorn  v.  Allnut  ante^  511' 
and  Kahl  v.  Janferiy  antey  565. 

Mansfield  C.  J.  Probably  I  felt  on  this  trial,  as  I 
have  on  many,  that  the  captain's  long  delay  was  not  well 

accounted 
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ted  for.  It  was  the  province  of  the  jury  to  con- 
lie  queftion,  whether  the. (hip  was  in  port  or 
le  jury  to  whom  it  was  kft,  have  decided  it.  We 
ike  it,  therefore,  that  they  found  the  veflel  was 
the  port  of  Swinnemund :  and  we  cannot  fay  but 
\  think  their  decifion  right :  for  where  is  the  Ihip  ? 
iz  miles  from  the  port  of  Swinnemund  !  in  a  place, 
no  {hips  ever  unload,  where  no  lighters  would 
S  to  help  to  unload,  quite  in  the  open  fea.  The 
maining  queftion  then  is,  whether  we  can  fay 
tain  in  (laying  here  fo  long,  aded  contrary  to  his 
it  is  faid,  he  could  have  failed  fooner,  becaufe  he 
k1  that  the  wind  was  fometimes  North  and  fomCi. 
'^oiitb  i  but  on  the  other  hand,  he  fwore,  it  always, 
le  I  ft  to  the  1 6th  of  November,  was  tempeftuous  ; 
loft  a  maft,  and  it  might  not  be  fafe  for  him  to 
that  time  without  a  maft ;  either  then,  he  muft 
ere  till  he  could  get  one,  or  till  the  weather  was 
lOugh  to.  permit  him  to  fail  without  one.  The 
of  time  did  not  efcape  me,  nor,  I  dare  fay,  the 
hej  have  found  it  was  not,  fraud  in  the  captain, 
f  cannot  fay  the  verdi£l  was  wrong. 
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3S  J.  I  am  of  the  fame  opinion.  There  are  two 
ns  here ;  one  on  the  exception :  that  has  been 
I,  over  and  over  again,  in  feveral  cafes  here.  As 
jther  point,  there  might  be  fome  ground  of  fuf- 
but  it  was  a  queftion,  of  all  others,  peculiarly 
the  decifion  of  the  jury,  and  they  have  decided 
I  we  ought  not  to  difturb  their  verdiA. 

Rule  difcharged. 
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Nov*  ai« 


Hawkins  <;.  Wilson* 


If  baU  Jnftify 
trithout  the  ob- 
fenation  of  (he 
counfel  inftnidled 
to  oppofe  theniy 
the  Court  will  not 
require  them  to 
come  up  agiin  and 
juilify  Je  novo* 


J/'AUGHAN  Serjt.  moted,  on  behalf  of  tht  Plaintifi 
that  the  bail  in  this  cafe  mighty  at  the  cofb  ef 
the  Plaintiff,  come  up  at  the  fitting  of  the  Court  oA  iSbit 
following  day,  to  juftify  ^gain,  and  that  in  the  mean 
time  the  juAification  ihould  not  be  drawn  up.    Tbere 
were  five  caufes  by  different  Plaintiffs,  againft  the  D^ 
fendant,  but  one  of  the  bail,  who,  as  it  was  now  fug* 
geftcd,  was  infolvent,  having  omitted  to  appear  when 
called  in  the  three  firft  caufes,  juftified  in  the  other  two 
without  being   obfenred  by  the  counfel  who  was  iiH 
ftrufted  to  oppofe  the  bail. 

The  Court  held  that  they  could  ri&t  do  it.    The  bail 

might  not  like  to  come  up  again,  nor  iould  dley  %k  t 

bail  whether  he  had  been  guilty  of  perjury  on  the  fo^ 

mer  day. 

Rukfefttfied. 


Nov.  24* 


King  v.  King. 


The  Court  will 
compel  a  Defend- 
ant in  covenant  on 
a  deed  which  he 
hoIds)  to  produce 
it  to  the  Plaintiff 
for  the  purpofes 
of  the  caufe ; 

It  differs  not 
that  the  Plaintiff 
fceks  for  infpec- 
tion  for  the  pur- 
pofe  of  difcovering 
ibme  defe^  in  the 
deed. 


'T'HIS  was  an  a£lion  of  covenant  for  rent,  upon  itf 
indenture  of  leafe,  whereof  only  one  part  had  been 
prepared,  and  it  was  executed  by  both  parties,  and  wai 
in  the  cuftody  of  the  Defendant.  Onjhm  Serjt.  hacff 
upon  the  authority  ol'Blake'j  v.  Porter^  antt^  i.  386.,  oJ>- 
tained  a  rule  ntji  that  the  Plaihtiff"  might  be  pennittri 
to  infpefi,  and,  at  his  own  expence,  to  take  a  copf  of 
the  leafe,  for  the  purpofes  of  this  caufe.  It  did  not  ap- 
pear that  either  in  this  cafe,  or  that  cited,  the  leafc 
contained  a  covenant  by  the  leflee  to  produce  the  leal!^ 
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Clayton  Serjt.  now  oppofed  the  rule,  upon  an  affidavit^  l8i2. 

that  the  PlaincifF  had  given  out  that  there  was  fome 
defeat  in  the  leafe,  by  means  of  which,  if  he  could 
obtain  infpe£lion,  he  hoped  to  fet  the  leafe  afide.  The 
Court  had  never  yet  compelled  a  party  to  produce  an 
inftrument  upon  which  his  own  defedi  of  title  might  ap« 
pear ;  at  lead  the  Plaintiff  ought  to  pay  the  cofts  of  this 
application. 

Onflow  fupported  his  rule* 

Mansfield  C.  J.  I  know  not  how  to  refufe  the  ap* 
plication  after  the  cafe  of  Blakey  v.  Porter;  but  I  am  not 
ferry  for  any  inconvenience  that  parties  fuffer  from  their 
evading  the  (lamp  duties  by  paying  the  expence  of  one 
fet  of  (lamps  inftead  of  two.  They  ought  to  pay  for 
two  leafes.  It  muft  be  underftood  that  when  one  part 
only  is  executed  of  a  deed,  the  party  who  holds  it  is 
truftee  for  the  other.  But  a  court  of  equity,  I  think, 
would  not  grant  infpeflion  without  impofing  the  terms 
of  not  taking  advantage  of  any  forfeiture. 

GiBBS  J.  If  the  deed,  being  executed  by  both  parties 
IS  left  in  the  cuftody  of  one,  under  an  engagement  that 
it  (hall  be  produced  for  the  benefit  of  both,  the  circum- 
ftance  of  what  ufe  the  one  wants  to  make  of  it,  cannot 
Tacate  that  engagement.  If  fuch  infpedion  were  not 
granted  in  other  courts,  as  well  as  in  this,  it  might  de- 
ferve  confideration  whether  the  practice  of  the  two 
courts  ihould  not  be  made  to  coincide ;  but  I  find  that 
the  Court  of  King's  Bench  have  granted  a  rule  that  the 
Plaintiff  may  take  a  copy  of  a  deed  in  the  pofle(&on  of 
the  Defendant. 

The  Court  made  the  rule  abfolute,  upon  payment  of 
the  cofts  of  the  copy,  but  refufed  to  the  Defendant  the 
cofts  of  (hewing  cauCe  againft  the  application,  in  which 
he  ought  in  the  (irft  inftance  tp  have  acquiefced* 
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1812. 


NoVm    24. 

The  Court  wUl 
not  grant  a  rule  to 
quaih  an  infenfible 
pleau  The  Plain- 
tifT  mzyf  at  his 
own  peril,  (ign 
judgment. 


Thomas  v.  Smithies. 

Z) E ST  Serjt.  moved  to  quafh  a  plea  in  abatement,  be* 
caufe  it  was  infenfible,  fuggefting,  that  the  Defecui- 
ant's  intention  in  pleading  it,  was  to  elicit  a  demorreri 
that  he  might  gain  time. 

The  Court  rcfufed  the  application,  becaufe  they  wouH 

not  try  the  goodnefs  of  a  demurrer  on  motion.    It  had 

been  held  that  when  a  plea  was  quite  nonfenfe,  the 

PlaintifF  might  fign  judgment,  but  it  was  at  his  ovtt 

peril. 

Rule  refuted. 


Nov.  24» 

It  lies  on  the 
PlaintifT  to  difco- 
ver  whether  the 
Defendant  be  en- 
titled to  the  privi- 
lege of  peerage ; 
and  although  he 
may  have  often 
waived  the  privi- 
lege, that  will  not 
make  it  regiilar  to 
fue  him  by  com- 
mon procefs. 


FORTNAM  V.  Lord  R0K£BY« 

CHEPHERD  Serjt.  had  obtained  a  rule  nifi  for  fetting 
afide  the  proceedings  in  this  cafe,  as  irregular ;  the 
Defendant,  who  was  a  peer  of  Inland^   having  been 
ferved  with  a  common  capias. 

Marjkall  Serjt.  {hewed  caufe,  on  an  affidavit  that  tbe 
■Defendaot  had  himfelf  fued  by  the  name  of  Mmii 
Robin/on  Efq.,  commonly  called  Lord  Rokeby^  and  had 
feveral  times  been  anefted  upon  a  fpecial  capias. 

The  Court  held,  that  his  calling  himfelf  Lord  RMj^ 
was  fufficicnt  notice  to  the  PlaintifF,  to  examines  be&ie 
he  commenced  proceedings,  whether  the  Defendant  hid 
not  a  right  to  aflume  that  title. 

Rule  abfdnte. 


I 
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LOVEGROVE  V.  DyMOND.  „ 

Nov*  2$. 

QHEPHERD  Serjt.  having  obtained  a  rule  tttfi  for      A  party  called 

judgment   as   in  cafe   of  a  nonfuit,  objeaed,  that  ""^  ^^  ^'^  ""^^» 
^     ^  .  ■    "™*y  oppoie  the 

Onjhu)  SeT]t.y  who  was  for  the  Plaintiff,  could  not  be  rule  in  perfon,  or 

heard  to  (hew  caufe,  becaufe  the  Plaintiff  had  obtained  ^Y  *  n*^^  attorney, 
---.-.  ,ti  rt*  without  notice  to 

an  order  for  changing  his  attorney,  and  had  not  lerved  a  jjjg  ^^y^^   ^^ 

copy  thereof  upon  the  Defendant.  *  of  the  order  to 

change  his  attor- 
ney. 
Onflow.     The  Plaintiff  in  perfon  is  here. 

Per  Curiam.  The  Defendant  hinnfelf  calls  on  th^ 
Plaintiff  to  come  in  and  (hew  caufe :  he  cannot,  there- 
fore, objeA  to  his  appearance  in  this  mode.  The  rea- 
fon  of  the  general  rule  is,  that  there  (hall  be  fome  per- 
fon, whom  the  adverfe  party  may  look  tO)  but  tlie 
reafon  does  not  apply  here. 

Rule  difcharged* 


'Harford  and  Others 'i;.  Harris. 


Nov.  %$. 


T^HE  Defendant,  being  arretted,  paid  into  the  hands      jj-  ^  Defendant 
of  the  (heriff,  under  the  flat.  43  Geo.  3.  r.46.  f.  2.  who  pays  the  debt 
the  amount  of  the  debt,  and  10/.  to  cover  the  cofts  of  f""* '°^- ^*!^,5° 

.  the  menn  in  heu 
the  writ.   By  that  fe£lion,  « if  the  Defendant  fliall  after-  of  bail,  under 

wards   duly  put  in   and   perfefk  bail   in  fuch   a^ion,  ^^^\3-  ^-^^^ 

according  to  the  courfe  and  praftice  of  the  Court,  the  who,  bcin?  ex^^** 

money  depofited  (hall,   by  order  of  the  Court,  upon  ccpted  to,  render 

motion,  be  repaid  to  the  Defendant.     But  if  the  De-  1^??/'?^^'^''^^^ 

'^  .  jultifyingj,  the 

Plaintiff  is  nof  en- 
titled to  receive  out  of  court,  under/.  % ,  the^noney  fo  depoGted. 
But  the  Defendant  may  in  fuch  cafe  receive  back  Ids  depofit. 

Z  z  3  fendant 
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fendant  {hall  not  duly  put  in  and  perfed  bail  in  foeh 
a£iion,  then  the  money  Ihall,  by  order  of  the  Court, 
upon  like  motion,  be  paid  to  the  Plaintiff."     The  De- 
fendant  put  in    fpecial   bail,  who  being  excepted  to, 
without  juflifying,  furrendered  him  in  their  own  dif« 
charge;  whereupon  Vaughan  Serjt.,  on  a  former  day, 
upon  the  ground  that  the  Defendant  had  not  perfefied 
bail  as  required  by  the  ftatute,  obtained  a  rule  nifi  that 
the  money,  which  had  been  paid  over  by  the  iheriff  to 
the  prothonotary,   might  be  paid  out  of  court  to  the 
Plaintiff. 


Onflow  Serjt  upon  this  day  {hewed  caufe,  contend* 
ing  that  the  render  of  the  principal  was,  according  to 
the  courfe  of  the  court,  equivalent  to  the 
of  bail. 


Faughany  in  fupport  of  his  rule,  urged  th»t  tbt 
{latute  did  not  leave  to  the  Defendant  who  paid  moaty 
to  the  {heriff,  the  alternative  of  rendering  his  perfoo, 
or  perfecting  bail,  as  in  other  cafes;  biit  that  tbe 
meaning  of  die  legiilature  was,  that  unlefs  the  Defend- 
ant put  in  bail  who  {hould  be  allowed'  by  the  Court  as 
capable  of  paying  the  condemnation-money,  the  Plain- 
tiff might  forthwith  obtain  the  fum  which  had  been 
depofited* 

But  72/  Court  held,  that  the  furrender  was  equivalent 
to  perfeding  ball,  an^  was  a  fubftantial  compliance  widi 
the  directions  of  the  {tatute,  which  was  made  in  eafe 
of  Defendants^  not  for  the  benefit  of  Plaintiffs. 

Rule  difcharged  with  cofts. 


Onjlow  thereupon  moved  that  the  money  depofited 
might  be  paid  over  to  the  Defendant :  the  Court  granted 

hlA 


IN  TUB  FlFTY-THIBD  Y£AJl  OF  GEOR. G£  III.  6j t 

lum  thb  ruk»  abfolute  in  the  firft  inftance'  in  this  caf«,         i8i2» 
the  matter  haying  been  akeady  fufficientiy  difcufled  in      *      -    ^ 
confidering  the  former  rule.  ^^ 

Harris 


GooDTiTLf,  Leflfee  of  Bremridge,  v.  Walter*       ^ov.  aj. 

HTHE  Plaintiff  declared  in  eje^ment  for  lands  <<  in  the      It  U  not  necef- 

parifli  of  ITeJi  Putworth  and  Bradwcrthyr     Upwi  [^^"  Uc^^""' 
the  trial  before  Chambre  J.  at  the  E^ftier  fummer  aflizes  mifes  to  be  in  a 
1 8 lit  the  evidence  was,  that  part  of  the  lands  was  in  P*^j?', 
the  parifli  of  JTiJ  Putworth,  and  part  of  them  was  in  fcrfbed  II  bILg  b 
the  pari(b  of  Bradwortby,  but  that  there  was  no  parifh  the  parifh  of  ^. 
in  the  county  named  ««  Wcfi  Putworth  and  Bradworthy**  ^jU  ^^^^^  -^^ 
p€ll  Serjt.  and  Bayly,  for  the  Defendant,  objeded  that  mean  part  in  the 
the  conftruaion  of  the  declaration  was  to  defcribe  all  V^oiji.^TiA 

part  in  o»$  S*  DCf* 
die  lands  as  lying  in  one  parifli  named  Weft  Putworth  ipg  the  pame  of  a 

and  Bradworthy,  and  that  (kice  it  was  in  proof  that  there  parifh. 
wa»  nofuch  parifli,  there  was  a  fatal  variance  in  the  fendant^f^  eed2 
defcription  of  the  premifes.     Lens  Serjt.  and  Courttnay,  upon  the  firft  trial 
e^nira^  faid  that  it  was  unneceflary  in  a  declaration  of  ^^  *  for&«T»  ^^f 
ejeAment  to  ftate  whether  the  premifes  were  in  a  parifli,  ^^  puintiff,  fS- 
or  not  in  a  parifli,  they  might  be  in  an  extra  parochial  ceeding  on  the 

place,  or  in  a  vill,  or  hamlet}  and  it  would  fuffice  U)  f^^o'^d trial,  the 
•        '  .  .  ...  coftsofboth. 

defcribe  that  place  by  its  name,  without  defcribing  it  by  the 

name  of  its  civil  or  ecc^efiaftical  divifion  \  in  a  fine  the£e 
divifions  might  be  omitted,  and  were  rarely  in  praAice 
inferted,  but  the  premifes  were  alleged  to  lie  in  the  places 
deicribed  by  their  names  only  \  and  ftill  lefs  minqteqefs 
was  nece^ary  in  an  eje^ment.  The  true  conftruaion 
therefore  was,  to  read  it  as  a  defcription,  of  lands  in 
the  parifli  of  JVeJl  Putworth,  and  of  lands  in  Bradworihy. 
Chambrt  J.  was  of  opinion  that  under  this  defcription  the 
PlaintiiT  might  dearly  recover  the  Unda  in  Wefi  Put- 
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wortk^  and  he  thought  he  might  alfo  recorer  the  hndt 
in  Bradworthj;  and  the  PlaintiflF  had  a  Terdifi  for  the 
whole  premifes  in  the  declaration. 

Pell  in  this  term  moved^  upon  the  fame  objedioDy  kit 
a  rule  ntfi  to  fet  afidc  the  verdifl,  and  have  a  new  tri^« 
He  cited  the  cafe  of  a  variance  in  the  name  of  a  parid^ 
between  St.  Ethelburgy  and  St*  Ethelburga^  Wilfrn  qui  im^f^ 
V.  GHhertf  2  Bo/,  iff  Pull.  281.,  and  the  familiar  cafe  o^ 
the  variance  betwen  the  parifli  of  CM/ea  and  the  paiifl^ 
of  5/.  Luk^s  Cbelfca. 

In  anfwer  to  the  firft  cafe,  the  Court  obfervedi  that    it 
materially  diftinguiflies  the  name  of  the  parifli  wkedmicr 
it  were  denominated  from  a  male  or  a  female  (aintt  an^ 
as  to  the  other,  that  it  had  been  overruled  in  the  cafe 
Kirtland  v.  Pounfetty  ante^  i.  570.,  fo  that  it  was 
fufficient  to  defcribe  premifes  as  lying  in  any  pariihy  bf 
the  name  by  which  the  parifli  is  ordinarily  known :  but 
as  to  the  principal  cafe,  it  was  as  if  any  one  fliould  de> 
clare  for  premifes  in  the  parifli  of  Steptuy  and  Wefwuth 
Jlar  i  the  word  parifli  w^s  mere  furplufage ;  ancl  tbcjr 

Refufed  the  rnfe 


Upon  a  fubfequent  day  in  this  term.  Lens  obtauMif 
a  rule  nifiy  that  the  prothonotary  might  allow  to  tk 
Defendant  the  cofts  of  the  firfl  trial,  upon  the  grooMl 
that  a  leafe  alleged  to  have  been  made  by  tlie  leflbrt 
anceftor,  upon  the  evidence  whereof  the  Defcodtot 
defeated  the  heir's  eje£lment,  was  a  forgery:  the«v 
trial  was  obtained  upon  that  ground,  and  the  Defewltft 
had  not  produced  this  inftrument  upon  the  fecood  tM 
but  pretended  it  was  loft. 

Pell  on  this  day  fliewed  caufe.    This  applicatioa^  i^ 
fuccefsfulj  would  lead  to  mifchipvous  coniequences:  ^ 


ff 
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erery  cafe  where  a  PlaintifF  fucceeda  upon  a  fecond 
trials  the  evidence  given  at  the  firft  would  again  be  pre- 
fented  to  the  Court  upon  affidavits,  for  them  to  confider 
whether  there  might  not  be  circumftances  to  give  the 
PlaintiflF  the  cofts  of  the  former  trial. 


i8i2. 


OOODTITLi; 

Waltu. 


Lens  endeavoured  to  fupport  his  rule. 

The  Court  faid»  that  if  they  could  do  it  in  any  cafe, 
they  would  gladly  do  it  in  this :  but  there  was  no  law 
which  enabled  them  to  mul£t  a  perfon  for  his  mifcon- 
da£):  by  making  him  pay  the  cofts  of  a  fuit  in  which  he 
|»d  fucceeded ;  and  they 

Difcharged  the  rule 


Weston  and  Others  v.  BAHTONt 

HTHIS  was  an  aAion  on  a  joint  and  feveral  bond,  given 
by  Paul  Catterall  and  John  Watfon  the  younger,  as 
principals,  and  John  Watfon  the  elder  and  the  Defend-* 
ant,  as  fureties,  to  Wm.  Wefton  the  elder.  Sir  John  Pin^ 
hontf  Janus  Nenvfomey  and  Wm.  Wefton  the  younger, 
'  the  Plaintiffs,  and  Wm.  Golding,  fince  deceafed,  in  the 
penal  fum  of  6ooo/.  The  condition  of  the  bond,  upon 
oyer,  appeared  to  be,  that  whereas  all  the  obligors  had 
applied  to  the  five  obligees,  and  requefted  them,  in 
their  capacity  of  bankers,  from  time  to  time,  to  accept 
and  difcount  bills  of  exchange,  and  promiffory  notes, 
^nd  to  advance  and  pay  monies,  for  Catterall  and  Watfon 

the  younger,  and  for  their  ufe,  and  on  their  account; 
(fuch  acceptances  and  difcounts  not  exceeding  in  the 
whole,  at  any  period  of  time,  the  fum  of  3000/.)  which 
the  five  obligees  bad  con(ented  to  d0|  upon  being  in* 

demnified 


Nov*  %fm 

A  bond*  condi* 
tioned  to  repay  to 
five  perfons  all 
fums  adrancod  by 
them  or  any  of 
them,  in  their  ca« 
padty  of  banken, 
will  not  extend  to 
fums  advanced 
after  the  deceafe 
of  one  of  the  five 
by  the  four  fur* 
vivorBy  the  four 
then  adUng  as 
bankers. 
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demnified  againft  all  lof9,  coft$,  chargeSt  damages^  and 
expencefij  by  reafon  chereqf ;  th^efore»  if  the  crfrfigoni 
or  any  or  either  of  them,  {hould,  at  all  times  tbereafter^ 
upon  requeft  made,  pay  to  the  five  obligees,  their  exe- 
cutors, adminiftrators,  or  a(5gns,  all  fuch  fum  and  funks 
of  money,  as  at  any  time  thereafter  fhould  be  paid  or 
advanced  by  the  five  obligees,  or  any  of  them,  unto  and 
for  the  ufe,  or  on  the  account  of  Catterall  and  Watfin 
the  younger,  or  which  fhould  or  might  become  due  or 
owing  unto  the  five  obligees  by  or  from  Cattcra/I  and 
Watfin  the  younger,  by  reafon  of  the  lionpayment  of 
the  amount  of  any  bills  of  exchange,  promiffoiy  notei, 
or  any  other  fecurities,  which  Chould  thereafter  be  paid 
by  Catierall  and  Wat/on  the  younger  into  the  hands  of, 
or  be  accepted  by  the  five  obligees,  for  or  on  the  ac* 
count  of  Catterall  and  Watfon  the  younger,  as  their 
bankers,  upon  difcount,  or  otherwife,  or  for  intereft, 
commiflion,  poftage,  notarial,  and  other  charges  what- 
foever  \   and  alfo  if  the  obligors,  or  either  -of  them, 
(hould,  at  all  times  thereafter,  effediually  keep  indem- 
nified the  five  obligees,  and  each  of  them,  their,  and 
each  of  their  heirs,  &c.  againft  all  lofs,  cofts^  charge^ 
damages,  and  expences  whatfoever,  which  they,  any,  or 
either  of  them,  (hould  fuffer,  fuftain,  expend,  or  be  pit 
to,  for  or  by  reafon  of  the  non-payment  of  any  ibdi 
bills,  promiflbry  notes,  or  other  fecurities,  or  for  or  bf 
reafon  of  any  of  their  dealings  or  tranfa£lions  as  banker! 
for  Catterall  and   Watfin  the  younger,  or  in  any  wift 
relating  thereto,  or  otherwife,  not  exceeding  3000/.,  vA 
cofts,  poftage,  conuniflion,  and  intereft,  then  the  bond 
Ihould  be  void.     The  Defendant  pleaded,  that  after  ehe 
making  the  bond,  on  the  23rd  day  of  July  1807,  Wf»* 
Qolding  died,  and  that  the  obligors  did,  at  all  tiin^ 
after  the  making  of  the  bond,  upon  requeft  made,  psT 
to  the  five  obligees  in  the  lifetime,  and  to  thePlaintift 

fmct  the  death)  of  W*  Chldifig,  all  inch  fmna  of  mooef 

as 


M  THE  FXFTT-TUIRD  YSAR  OF  GEORGE  III. 

as   at  any  time  after  the  making  of  the  bond  were 
paid  or  advanced  by  the  five  obligees^  or  any  of  thekn> 
in  the  lifetime  of  Goldingy  unto  and  for  the  ufe,  and  on 
the  account  of  Catterail  and  Watfon  the  younger,  or 
which  did  become  due  and  owing  unto  the  five  obligees> 
ty  or  from  CatUrall  and  Watfon  the  younger,  by  reafon  of 
the  non-payment  of  the  amount  of  any  bills  of  exchange, 
promiflbry  notes,  or  any  other  fecurities  which  were, 
after  the  making  of  the  bond,  paid  by   Catterail  and 
Watfon  the  younger  into  the  hands  of,  or  accepted  by 
the  five  obligees,  for  or  account  of  Catttrall  and  Watfon 
the  younger,  as  their  bankers,  upon  difcount  or  other- 
wife,  or  for  intereft,  commiflion,  poftage,  notarial,  and 
other  charges,  whatfoever;    and  alfo  that  the  obligors 
did,  at  all  times  after  the  making  of  the  bond,  e£fedu- 
aUy   keep  indemnified  the  five  obligeesi  and  each  of 
them,  and  the  executors,  &c.  of  Go/ding,  againft  all 
lofs,  cods,  charges,  damages,  and  expences  whatfoever, 
which  the  five  obligees,  or  either  of  them,  their,  or 
either  of  their  afligns,  or  the  executors  or  adminiftrators 
of  Golding^  or  any  of  them,  did  fufTcr,  fuftain,  expend 
or  were  put  to^  for  or  by  reafon  of  the  non-payment  of 
any  fuch  bills,  promiflbry  notes,  or  other  fecurities,  or  for 
or  by  reafon  of  any  of  their  dealings  or  tranfadlions  as 
bankers  for  Catterail  and  Watfon  the  younger,  or  in  any 
wife  relating  thereto,  or  otherwife,  not  exceeding  3000/., 
and  cods,  poftage,  commiflion,  and  intereft,  accdhrding 
to  the  tenor  and  effedl  of  the  condition.     The  Plaintifis 
in  their  replication  afligned  their  firft  and  third  breaches 
upon  tranfa£lions  ftated  to  have  taken  place  in  the  life- 
time of  Goldingf  upon  both  of  which  the  Defendant  too|p 
ifiue :  and  they  afiigned  for  the  fecond  breach,  tha^  after 
the  making  of  the  bond  apd  the  death  of  Goldingf  30ooA 
became  due  from,  and  yet  was  in  arrear  and  unpaid,  by 
Catterail  and  Watfon  the  younger,  to  the  Plaintiffs,  for 

and  on  account  of  divers  fumi  of  nu>ney,  before  thsit 

time^ 
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time^  and  after  the  making  of  the*  bond,  lent  and  ad- 
vanced by  the  Plsuntiffs,  after  the  death  of  Golding^  unto, 
and  for  the  ufe,  and  on  the  account  of  Caiterall  and 
Watfon  the  younger,  and  alfo  by  reafon  of  the  non-pay- 
ment of  tne  amount  of  divers  bills  of  exchange,  promif- 
fory  notes,  and  other  fecurities,  which,  after  the  making 
of  the  bond,  and  death  of  Golding^  were  paid  by  Cat' 
terall  and  Watfon  the  younger  into  the  hands  of, .  and 
accepted  by  the  Plaintiffs,  and  alfo  for  intereft,  commif- 
fion,  poftage,  notarial,  and  other  charges;   and  tfaejf 
affigned  for  a  further  breach  of  the  condition,  that  after 
the  making  of  the  bond,  and  death  of  Geldings  die  Plain- 
tifis  were  put  to  great  lofles,  cofts,  charges,  damages, 
and  expences,  by  reafon  and  on  account  of  the  non- 
payment of  divers  fuch  bills,  promiflbry  notes,  and  fecu- 
rities  as  aforefaid,  which  were  refpeflively  difcounted| 
accepted,  and  became  due  and  payable,  after  the  death  of 
Goldiffgy  and  by  reafon  or  means  of  their  tranfaftions  as 
bankers  for  Catterall  and  Watfon  the  younger,  and  for 
cofts,  poftage,  commiflion,  and  intereft,  fince  the  dead 
of  Goldingi  in  the  "whole  amounting  to  other  3000/.1 
which  was  ftill  in  arrean    The  Defendant  demurred 
to  thefe  breaches,  and  the  Plaintiff  joined  in  demurrer. 


This  cafe  was  argued  in  the  laft  term.  Lens  S^t* 
in  fupport  of  the  demurreri  contended,  that  by  the  tenor 
of  this  condition,  the  Defendant  was  liable  only  upon 
fuch  tranfa£lions  as  had  taken  place  during  the  life  of 
Golding.  This  was  the  cafe  of  a  furety,  in  which  the 
ftria  terms  of  the  contratt  were  to  be  adhered  to.  The 
Court  could  not  enter  into  inferences,  and  calculate  for  the 
obligee  that  if  certain  alterations  in  the  terms  of  the  con- 
tradl,  which  appear  to  be  but  trifling,  had  been  propofed 
to  him  before  he  had  executed  the  bond,  he  would  have 

■ 

acceded  to  them ;  the  obligation  he  had  entered  intO} 
was  not  to  anfwer  for  fuch  fums  as  might  be  advanced 
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by  a  banking  houfe  In  which  any  of  the  obligees  fliould 
continue  partners^  but  for  fums  which  might  be  ad- 
vanced by  any  of  the  members  of  a  banking  houfe  in 
which  the  obligor  had  the  advantage  of  the  joint  dif- 
cretion  of  all  the  five  obligees  to  direA  and  moderate 
their  advances;  he  was  not  bound  to  rely  on  the  dif- 
cretion  with  which  the  four  furvivorsj  when  one  of 
them  was  gone^  might  authorize  advances  to  the  prin« 
cipals.  The  words  <<  or  any  of  them/'  muil  be  confined 
to  mean  one  of  them  while  all  continued  partners.  This 
obligation  would  have  been  equally  difchargedy  whether 
any  new  partners  had  been  introduced,  or  whether  any 
of  the  obligees  had  quitted  the  houfe.  Thefe  principles 
were  eilabliihed  and  recognized  by  the  feveral  cafes  of 
Lord  Arlington  v.  Merrtckcy^  2  Wiliiam/s  Saund.  4.  Ed. 
411.  ^.9  and  Horton  v.  Day^  there  cited,  S.  C.  Sty.  18. 
All.  10.}  Wright  V.  Ruffell,  3  JVils.  530.  S.  C. 
2.  Bl.  Rep.  934.5  Barker  v.  Parker,  i  T.  R.  237.;  Myers 
V.  Edge,  7  T.  R.  254. ;  Dance  v.  Girdler,  i  New  Rep.  34. ; 
Strange  v.  Lee,  3  Eafi,  484. ;  Wardens  cf  St.  Savi^ 
cur^s  V.  Boftock,  2  New  Rep.  175,  The  only  excep* 
tion  to  the  otherwife  uniform  train  of  authorities,  is  the 
cafe  of  Barclay  v.  Lucas,  i  T.  R.  2gi.  n.,  and  though 
Buller  J.  there  diflented  from  the  do£trine  of  this  Court 
in  Wright  V.  Rujfell,  no  other  of  the  Judges  queilioned 
it:  and  the  authority  of  Barclay  v.  Lucas  has  been 
much  (haken  by  fubfequent  decifions,  for  though 
Lord  Ellenborough  C.  J.,  in  Strange  v.  Lee,  endeavoured 
to  diftinguifli  it,  the  difi^erence  was  only  in  words,  as 
Mansfield  C.  J.  obferved  in  Dance  v.  Girdler,  fo  that 
this  anomalous  cafe  muft  be  conCdered  as  overruled. 


1812. 
Weston 
Barton* 


Shepherd  Serjt.  contrh.  The  Defendant  is  liable, 
within  the  true  conftrudiion  of  tliis  condition,  for  all 
money  advanced  by  tlie  banking-houfe  of  the  Plaintiffs, 
whether  before  or  after  the  death  of  Golding.     The 

preamble 
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preamble  muft  be  taken  in  aid  of  the  condition,  it  recites 
an  application  to  the   obligees  to  fupply  monejr  *'  in 
their  capacity  of  bankers  :*'  the  duration  of  that  capacity 
is  not  limited  to  the  time  of  the  death  of  the  obligee 
fird  dying :  the  furvivors  ftill  continue  the  trade,  and 
the  firft  branch  of  the  condition  is,  to  repay  fuch  faint 
as  (hall  be  advanced  by  the  obligees  or  <<  any  of  them, 
as  fuch  bankers;"  and  the  fecond  branch  is,  to  indemnify 
the  obligees  againft  all  loOes  to  be  fuftained  <<  by  them 
Or  either  of  them.**     And  there  is  nothing  to.  reflrain 
the  generality,  of  thefe  words  to  Joffcs  happening  in  con- 
fequcnce  of  tranfaflions  which  might  take  place  before 
the  death  of  Goldwg.     The  cafes  of  Lord  Arlingtsn  t. 
Merrickcj  and  Day  v.  Horton^  are  not  applicable  ;   for  in 
each  of  them,  upon  the  recital  of  the  condition,  it  ap- 
peared that  the  offices  were  limited,  that  of  Jenkins^  in 
duration,  to  fix  months,  and  that  of  the  baili/F,  in  Ideal 
extent,  to  a  certain  hundred.     In  St.  Saviours  v.  B^ock^ 
though  the  bond  did  not  recite  the  duration  of  the  ap- 
pointment wherein  the  good  behaviour  of  the  colledlor 
was  warranted,  it  appeared  on  the  plea,  that  it  was  an* 
nual :   and  therefore  after  the  year  was   expired,  the 
colled^or,  whether  re-appointed  or  not,  was  not  afling 
under  his  old  appointment ;  as  to  Dance  v.  GirJicTf  the 
fociety  was   gone  before  the  money  was  received.    In 
Wright  V.  Rujfeli  it  was  mainly  relied  on,  that  a  new 
partner  had  been  taken  into  the  houfe  of  the  obligeej 
a  feature  which  does  not  exift  in  this  cafe  ;    and  in  the 
cafe  of   Barclay   v.  Luc  as ^   Lord    Mansfield  C  J.  anJ 
Willes  J.  as  well  as  Buller  J.  queftioned  that  decifion } 
in  which,  however,  De  Grey  C.  J.  ftrongly  dwelt  on  the 
circumllance,  not  found  here,  that  the  taking  a  new 
partner  was  the  aft  of  the  obligee,  whereas  the  death  of 
Goldtng  is  the  aft  of  God.   In  Myers  v.  Edge^  jlinsfvorAi 
one  of  the  partners,  voluntarily  quitted  the  partnerfliipi 

in  Strange  v.  Lee,  one  partner  died,  a  fecond,  Mac  Georgff 

quitted 
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attted  the  partntfrfliipi  and  a  third  partner  was  admitted, 
i  confequence  of  fo  many  changes  fome  difficulties 
light  arife.  If  the  retiring  partnersi  jiinfworthf. in  the 
rft  of  thefe  cafes,  and  Mac  George  in  the  latter,  hdd 
>rmed  a  new  partnerfliip  with  ftrangers,  and  fepatately 
mbarked  in  the  fame  bufinefs  with  their  old  iirmi  it 
light  be  difficult  to  fay  that  the  furety  {hould  be  liable, 
I  the  one  cafe  for  goods  furnifhed,  and  in  the  other  for 
loney  advanced,  by  the  new  firms,  as  well  as  by  the  old 
rms ;  but  thefe  difficulties  do  not  here  occur :  the  de-* 
eafe  of  one  pamer  only,  though  it  makes  an  alteration 
I  the  perfons  who  conflitute  the  firm,  makes  no  alter-* 
tion  at  all  in  that,  which  was  manifeftly  the  intention 
f  the  parties,  namely,  that  the  houfe  (hoiild  ftill  be  the 
ankers  of  Catterall  and  Waiforiy  and  that  the  bond 
lOttld  fecure  any  of  the  obligees  who  fhould  a£t  in  that 
apacity.  It  is  not  neceflary  to  contend  that  if  any  of 
iie  Plaintiffs  had,  in  his  diftindl  indiTidual  capacity,  ad- 

anced  money,  which  was  not  the  money  of  the  houfei 
bit  bond  would  ha^e  fecured  it:  they  muft  advance  it 
s  bankers,  but  for  all  purpofes  of  this  bond  the  funri<« 
ors  are  ftill  the  fame  houfe.  Although  this  is  the  cafe 
f  a  furety,  yet  the  principal  is  bound  in  the  fame  bond, 
Irhich  muft  therefore  receive  the  fame  conftru3ion 
a  an  a&ion  againft  the  one,  as  in  an  action  againft 
be  other;  and  it  would  be  a  greater  hardfliip 
hat  the  lender  fliould  fail  to  recover  his  debt  from 
be  principal,  than  that  the  furety  (hould  be  holden 
iable  for  it. 


^19 
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Lens  in  reply.  It  is  unneceflary  now  to  enquire  whe- 
Ifer  thc^  bond  can  receive  a  different  conftrudion  in  the 
wo  cafes.  The  Court  is  here  to  confider  the  cafe  of  the 
:iirety.  Lord  Arlington  v.  Merriche  has  always  been 
rfteemed  a  leading  cafe  on  this  fubje£t,  for  the  princi- 
ple^ which  it  eftablifties,   not  merely  as  ruling  that  a 

guarantee 
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guarantee  for  fix  months  cannot  be  made  anfwentble  fef 
twelve  months.  In  Myers  v*  Edge,  Lord  Kenyen  C*  J^ 
relied  as  well  on  the  ground  that  the  obligor  might  have 
placed  great  confidence  in  the  difcretion  of  Ainfuxtrtbi 
who  had  retired  from  the  trade,  ds  alfo  on  the  ground 
that  the  Court  could  not  make  for  the  parties  a  difier^ 
ent  contraA  from  that  which  they  had  themfelves  made« 
It  is  fought  to  fubftitute  here  a  very  different  contrad, 
namely,  that  the  guaranty  (hall  laft  as  long  as  any  one  of 
the  obligees  (hall  continue  to  a£l  as  banker  to  the  prin* 
cipals,  whether  ftrangers  are  to  be  joined  to  him  as 
partners  or  not.  And  if  all  but  one  Ihould  die,  how 
could  he  then  make  advances,  otherwife  than  in  his  in^' 
dividual  capacity,  for  which,  it  is  admitted,  the  defend' 
ant  would  not  be  anfwerable,  fince  the  equitable  (hare  of 
his  deceafed  partners  would  no  longer  be  diftiHguifli* 
able  from  his  particular  money  ?  Dance  v.  GirdUr  is  a 
much  flronger  cafe  than  this:  for  there  the  obligor 
contemplated  his  becoming  furety  to  a  fociety  not  then 
incorporated,  but  intended  fo  to  be;  for  fo  we  muft 
infer  from  the  condidon  for  payment  to  the  obligees  and 
*«  their  fucceffors/*  The  words  "  any  of  them,"  mean  any 
of  the  five  joint  obligees,  fo  long  as  the  five  (hall  continue 
to  be  the  bankers  of  the  principals;  it  is  not  any  of  the 
furvivors  of  them;  there  is  not  in  the  whole  condition  a 
word  that  contemplates  furvivorfhip.  Though  it  is  not 
neceiTary  that  the  hands  of  all  (hall  concur  in  advancing 
the  money,  it  is  intended  that  tlie  obligor  (hall  have  the 
benefit  of  the  deliberation  and  difcretion  of  all,  and  that 
when  any  one  ceafcs  to  be  partner,  this  obligation  (hall 
terminate. 

Cur.  adv.  vult* 


The  judgment  of  the  Court  was  on  this  day  deli- 
vercd  by 

Mansfield 
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MiMSFiELD  C*  J.  The  queftion  here  is,  whether  the 
srigouU  partnerihip  being  at  an  end,  in  confequence  of 
die  death  of  Golding^  the  bond  is  ftill  in  force  as  fecu- 
ricy  to  the  furviving  four;  or  whedier  that  political 
perfonage,  as  it  may  be  called,  confiding  of  five,  being 
dead,  the  bond  is  not  at  an  end.  The  cafe  has  flood 
over,  in  confequence  of  doubts  which  the  Court  enter- 
tained on  particular  eipreiBons  in  the  bond.  Many 
»fiM  were  cited  at  the  bar;  and  the  refult  of  them  is, 
that  generally  when  a  change  takes  place  in  the  number 
of  perfooa  to  whom  fuch  a  bond  is  given,  the  bond  no 
kmgtr  exifts.  Thefe  decifions  certainly  fall  hard  on  the 
obligees ;  for  I  believe  the  general  underftanding  is,  that 
diefe  fecnrities  are  given  to  the  banking  boufe^  and  not  to  the 
particular  individuals  who  compofe  it ;  and  we  fiioujd  rea- 
lly fo  conftrue  die  bond  if  the  words  would  permit.  The 
words  of  the  condition  on  which  the  queftion  depends, 
(and  which  his  Lordfiiip  now  read  over),  again  and  again 
refer  to  the  obligees'  capacity  of  bankers;  they  were 
bankers,  only  as  they  were  partners  in  their  banking 
houfe,  as  it  is  called,  and  this  fecurity  is  conditioned  to 
pay  any  money  advanced  by  <'  them  five  or  any  or 
either  of  them.**  Taking  thofe  laft  words  by  them- 
Cdves,  it  might  at  firft  be  conceived  that  if  any  one  of 
the  five  advanced  money,  this  bond  ffiould  fecure  it,  but 
Ae  words  are  afterwards  explained,  when  it  is  feen  that 
tbe  money  is  to  be  paid  to  the  five.  Now  it  could 
never  be  intended  that  money  advanced  by  one  of  them 
fingly,  fliould  be  repaid  to  the  five  ;  and  this  (hews  that 
the  words  .  <<  advanced  by  them  or  any  or  either  of 
dtem,**  muft  be  confined  in  their  meaning  to  money  ad- 
vanced by  any  or  either  of  them  in  their  capacity  of 
bankers,  on  behalf  of  all  the  five.  This,  then,  being  the 
conftrudion  of  the  inftrument,  from  almoft  all  the  cafes, 
in  truth  we  may  fay,  from  all,  (for  though  there  if 
cme  adverfe  cafe  of  Barclay  v.  Lucas^  the  propriety  of 
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that  decifion  has  been  very  much  queftioned,)  it  refults 
that  where  one  of  the  obligees  dies^  the  fecurity  is  at 
an  end.     It  is  not  neceflary  now  to  enter  into  the  reafons 
of  thofe  decifions^  but  there  'may  be  very  good  reafoos 
for  fuch  a  conftru£lion :  it  is  very  probable  that  fureties 
may  be  induced  to  enter  into  fuch  a  fecurity,  by  a  con- 
fidence which  they  repofe  in  the  integrity^  diligence, 
caution,  and  accuracy  of  one  or  two  of  the  partilefi. 
In  the  nature  of  things  there  cannot  be  a  partnerih^ 
confining  of  Xeveral  perfons,  in  which  there  are  not  fone 
perfons  pofleifing  thefe  qualities  in  a  greater  degree  than 
the  reft ;  and  it  may  be,  that  the  partner  dying,  or 
going  out,  may  be  the  very  perfon  on  whom  the  fore* 
ties  relied ;  it  would  therefore  be  very  unreafonaUe  to 
hold  the  furety  to  his  contrail,  after  fuch  change.    And 
though  the  fum  here  is  limited,  that  ctrcumftance  doei 
not  alter  the  cafe ;  for  although  the  amount  of  the  in- 
demnity is  not  indefinite,  yet  3000/.  is  a  large  fum ;  and 
even  if  it  were  only  looo/.,  the  fame  ground  in  a  degree 
holds,  for  there  may  be  a  great  deal  of  difference  in  the 
meafure  of  caution  or  difcretion  with  which  difieient 
perfons  would  advance  even  a  thoufand  pouodsj  fiime 
would  permit  one  who  was  almoft  a  beggar,  to  extend 
his  credit  to  that  fum;  others  would  exercife  a  due 
degree  of  caution  for  the  fafety  of  the  furety :  and  there- 
fore we  are  of  opinion,  that  as  to  fuch  fums  only,  which 
were  advanced  before  the  deceafe  of  Golding,  can  an 
indemnity  be  recovered  by  the  Plaintiffs ;  and  as  to  the 
fums  claimed  for  debts  incurred  fince  his  deceafe,  the 
judgment  muft  be  for  the  Defendant. 

Judgment  for  die  Defendant 
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Georob  v.  Stanley.,  .  iViw. »;. 

'T'HE  Defendant,  a  ftudent  at  one  of  the  univerfides,      A  young  maii 

had  fallen  into  the  hands  of  a  perfon,  to  whom  he  f^^^j  ^  3^  ^^g^' 
loft  300/.  at  hazard)  and  gave  him  bills  for  the  amount,  ing  debt;  and     * 
The  bills  we»e  negotiated,  and  came  into  the  hands  of  ^^^  ^^^^!^ 
the  PlatntiflF;  when  they  became  due,  the  Defendant,  ^y^^^^  ^^^  ^ 
bring  unable  to  difcharge  them,  gave  other  bills  in  lieu  then  holder^  ancb 
thereof,  and  upon  the  laft  bills  becoming  due,  he  con-  ^J^^  ,     r~^ 
fefled  a  judgment, .  whereon   execution .  being  levied,  fefled  a  judgment. 

Fm^ian  Sent,   had   obtained  a  rule  nifi  to  have  the  '^«  ^^^^^  ^"^^^ 

n  not  fist  afide  tlie 

monej  reftored,  and  the  judgment  and  warrant  of  attorney  judgment,  rniK* 

let  afide,  and  cancelled.  1^  could  affea  the 

holder  of  the  billt 
with  notice^  but 
Xrif/Seijt.   now  (hewed   caufe.     The  Plaintiff  was  pennittedhimto 

ignorant  that  the  firft  bills  were  given  for  a  gaming  debt,  try  that  fed  in  aa 

The  Court,  therefore,  will  not  fet  afide  this  judgment}    • 

aad.kt  in  the  Defendant  to  try  the  merits  againft  a  totid 

fUi  holder  of  the  bills,  unleis  on  the  term^  of  the  De« 

fimdant's  undertaking  not  to  fet  up  the  ftatute  of  gaming 

as  a  defence,  except  that  he  can  implicate  the  Plaintiff 

in  a  privity  to  the  gaming  tranfadiion. 

The  Ctff/r^held  that  the  Defendant  (hould  have  availed 
Umlelf  of  this  ground  of  defence,  when  he  was  applied 
to  for  payment  of  the  firft  bills ;  but  inft^d  of  then 
obje£ting,  he  gave  others  in  lieu,  and  did  not  rely  on 
the  illegality  of  the  original  confideration,  even  when 
payment  was  afked  of  the  laft  bills :  but  they  permitted 
him  to  try  in  an  iffue,  whether  the  Plaintiff  were  im- 
plicated. 

Rule  difcharged. 
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^^  *^*  SnAITH  v.  BURRIDOl. 

One  cf  ievml  ^FHIS  was  aa  a£lion  of  trover  for  a  quantity  of  iak 
pMtiieri  in  a  con^  provifions.      The  caufe  was  tried  at  GuUdiaUf  at 

verniMit  a^ot  *^^  fittings  after  Michaelmas  term  i8ii,  before  Moff' 
pledge  goods  cao^  field  C.  J.,  when  it  appeared  that  Kteran,  Siock^  and  Co-i 

ScJ^iS^  °^  iJww^if  in  Ireland,  Grttme  and  Jfrf^^  of  Lmdm, 
for  tlie  purpofe  of  and  fome  other  perfon8»  the  feveral  houfes  not  being  m 
perfonniDg  the      Q^h^j  refpe^s  partnersj  had  jointly  engaged  in  a  coo- 

TheiDdorfing  ^^^  ^^  Supply,  at  fpecified  times,  provifions  for  die 
tf  the  bin  of  navy :  in  what  proportions  or  manner  the  fevenl  paitiei 
lading  bj  fuch       i^^j      y^^  between  themfelves  to  fumilh  the  good% 

coQUgnor  to  the  •  ® 

eonfignce  does  not  was  not  proved.     In  the  courfe  of  the  performanct  €i 

QDofiitiite  a  lien  in  jhig  contraft,  and  after  feveral  confimments  had  been 

favour  of  the  lalh 

ter  for  hit  advances  delivered  to  government^  Kieran  and  Co.,  in  3Ioy  i8l^ 

to  the  confignor.    fhipped  a  cargo  of  pork  from  Ireland  to  Pori/imuAf  aod 

fent  to  Grceme  and  Metcalfe  a  bill  of  lading,  delivcrabk 
to  the  order  of  the  ihipper,  and  indorfed  by  Kienm  m 
blank.  There  had  been  other  tranfa&ions,  independat 
of  this  contra^,  between  Greeme  and  Metcalfe^  as^ 
Kieran,  Stock,  and  Co.,  upon  the  balance  of  wUdi  «- 
count  Kieran,  Stock,  and  Co.  ftood  indebted  to  Grtten 
and  Metcalfe  in  more  than  3000/. ;  the  latter,  without 
having  any  property  of  the  former  in  their  hands,  were 
under  acceptances  for  them  to  the  amount  of  more  doB 
10,000/.  Metcalfe,  (who,  having  become  bankrupt,  an! 
obtained  iiis  certificate,  was  examined  as  a  witnebj) 
ftated  thefe  acceptances  to  have  been  given  **  in  antici- 
pation of  this  and  other  bills  of  ladine^  of  the  flup- 
ments  which  Kieran  was  to  make,  and  which  were  to 
be  depofited  in  government  (lores:  and  the  witoeCl 
thought  that  his  houfe  being  fo  much  in  advanced 
Kieran,  was  juftified  in  raifing  money  on  that  bill  of 
lading.     The  Plaintiffs  were  the  bankers  of  Groeme  and 

MeUalfti 
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fHcalfe^  but  not  of  Kieran  and  Co.,  and  were  in  ad- 
mce  to  the  former  to  the  amount  of  i8oo/.  and  more, 

a  fecurity  for  which  advances,  Grmme  and  Metcalfe 
id  depofited  with  them  two  bills  of  exchange;  and 
wring  occafion  to  raife  more  money  iFor  their  ge- 
nral  purpofes,  as  the  witnefs  faid,  on  the  4th 
■  June  they  applied  to  Watfofty  one  of  the  Plain- 
ly, for  a  further  advance  upon  a  depoCt  of  this 
D  of  lading;  which  they  had  then  received.  Wat^ 
y  inquired  ^*  what  profpeA  there  was  of  difpoGng 
-  the  cargo,  which  was  then  ftill  at  fea,  when  it  ar* 
red  ;**  Metcalfe  faid  th^t  the  cargo  was  certainly  in- 
nded  by  them  to  be  delivered  into  the  government 
DVes,  and  that  a  vi£lualling  bill  would  be  got,  which 
cndd  reimburfe  the  Plaintijffs ;  he  alfo  told  JFatfon  it 
oiild  be  a  convenience  to  them,  if  the  Plaintiffs  would 
ve  up  the  two  bills  of  exchange,  and  let  the  1800/. 
•main  on  the  fecurity  of  the  bill  of  lading,  which  Wat* 
V  agreed  to  do,  and  to  make  further  advances  to  the 
nmmt  of  4000/. ;  at  the  fame  time  requefting  Metcalfe  to 
The  a  letter,  therein  dating  that  he  depofited  the  bill 
F  lading  for  that  purpofe.  In  purfuance  of  this  requeft, 
A  the  7th  of  June^  he  addreffed  to  the  Plaintiffs  a  letter, 
ited  4th  June  1810,  purporting  to  hand  them  a  bill  of 
tding  for  the  provifions  therein  enumerated,  Ihipped  by 
jRivvm,  of  Dundall,  on  the  Eliza,  for  Portfrnouth,  to  be 
elivered  there  to  his  majefty's  ftores ;  and  alfo  a  policy 
f  ilifurance  for  6000/.,  effiefted  on  the  faid  proviiions, 

both  of  which  documents  we  hand  you*  as  fecurity 
3r  any  advances  you  may  make  on  our  account." 
Signed)  «  Grceme  and  Metcalfe''  The  Plaintiffs,  upon 
ecript  of  this  letter,  and  the  bill  of  lading  indorfed  to 
hemfehres,  gave  Graeme  and  Metcalfe  cx^ixt  for  4000A, 
nd  delivered  up  to  them  the  two  bills  of  exchange  ;  on 
he  nth  of  Jane  Groeme  and  Metcalfe  (lopped  payment. 
Jpon  the  arrival  of  the  cargo  at  Portftnouth^  the  captain 
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refufed  to  deliver  the  goods  to  the  Plaintiffs,  and  de- 
pofited  them  in  a  warehoufe  of  the  Defendant's,  to  be 
delivered  only  to  his  own  order.  Mansfield  C.  h 
thought  that  this  tranfa£lion  was  a  pledging  of  the 
joint  property  of  the  partnerihip,  made  by  one  member 
of  it,  for  their  own  particular  account,  with  the  know- 
ledge of  the  pawnee  that  it  was  partnerfhip  property 
and  that  the  proceeds  were  not  to  be  applied  for  the 
purpofes  of  the  partnerfhip  \  and  dire£led  a  nonfoiti 
which  Shepherd  Serjt.,  in  the  following  term,  obtained  a 
rule  nifi  to  fet  afide. 


Lens  and  Beft  Serjts.  in  this  term  (hewed  caufe.  It 
appears  upon  the  very  terms  of  the  letter  which  defines 
the  fecurity,  that  thefe  wefe  the  goods  of  a  partnerfliipi 
or,  which  is  (till  (tronger,  of  Kierant  Stocky  and  Ca 
only,  configned  to  Grosme  and  Metcalfe^  for  a  fpedfic 
purpofe  of  the  partner(hip,  namely,  to  be  delivered  ioto 
the  government  (tores,  in  performance  of  the  joint  con- 
tra£t,  and  that  they  have  been  diverted  from  that  pitf^ 
pofe  of  the  partnerfhip  for  the  benefit  of  one  party  to  itf 
Groeme  and  Metcalfe  only  ;  for  the  <«  general  purpofes,** 
of  which  Metcalfe  fpoke,  and  the  words  *'  our  accouot" 
in  the  letter,  did  not  mean  the  general  purpofes  nor  the 
account  of  the  joint  contra£lors,  but  the  general  pur- 
pofes and  the  account  of  Grmme  and  Metcalfe;  and  it 
was  within  the  knowledge  of  the  Plaintiffs,  to  whom 
the  letter  was  addrefTed,  that  this  was  fuch  a  mif- 
application.  This  is  yet  more  difliniflly  (hewn  by  the 
circumflance,  that  the  FlaintifFs,  upon  receiving  the  til 
of  lading,  give  up  the  bills  of  exchange  which  they  b^ 
fore  held,  having  held  them  not  for  the  fecurity  of  debts 
due  from  Kteran^  Stocky  and  Co.  jointly  with  the  paw- 
nors,  but  for  the  debt  of  the  pawnors  only.  It  might  hare 
altered  the  cafe,  if  it  had  been  (hewn  that  the  credit 
thus  obtained  had  been  applied  for  the  benefit  of  the 
joint  contraAors'9  but  of  that  there  was  no  evidence. 

The 
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The  Plaintiffs  knowing  the  drcumftances  of  their  own 
account  with  Groeme  and  Metcalfe^  could  not,  therefore^ 
but  know,  that  this  was  a  mifapplication  of,  the  partner- 
(hip  property.  And  the  rule  of  law  is  now  too  well 
eftabliihed  to  be  (haken,  that  a  perfon  cannot  entitle  him- 
felf  to  partnerfhip  property  mifapplied  with  his  privity, 
by  fome  of  the  partners,  without  confent  of  the  others. 
Or  it  may  be  taken  that  each  of.  the  parties  contributes 
certain  articles  towards  fupplying  the  contra£l  with  the 
gOYeniment,  and  that  until  the  goods  are  delivered  into 
the  king's  (lores,  they  remain  the  feparate  chattels  of 
the  party  fupplying  them:  but  in  that  cafe,  although 
Kieran  and  Co.  were  indebted  to  Grceme  and  Metcalfe^  it 
does  not  therefore  follow,  that  the  latter  were  autho- 
rized to  repay  therafelves  that  debt  by  pledging  the 
goods  of  the  former. 
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'Snaith 
bubridob* 


Shepherd  and  Vaughan  Serjts.,  for  the  Plaintiffs,  con* 
tended,  firft,  that  this  was  no  mifapplication  of  partner- 
Ihip  property  as  between  Kieran  and  Co.  and  Grceme 
and  Metcalfe*  Suppofing  that  thefe  goods  were  pSirt- 
nerOiip  property,  the  latter  would  have  had  a  right  to 
apply  the  proceeds  thereof  in  difcharge  of  the  debt  due 
to  themfelves  from  the  former :  they  had,  therefore,  a 
right  to  accelerate  thefe  proceeds  by  transferring  the  bill 
of  lading  to  the  Plaintiffs.  They  did  not  thereby  divert 
thefe  goods  from  the  purpofes  of  the  contra^): :  the  fecu- 
rity  to  the  Plaintiffs  was  confident  with  thofe  purpofes  ; 
nay,  the  intcreft  of  the  Plaintiffs  required  that  the  con* 
traft  (hould  be  performed ;  the  government  (lores  were 
their  bed  and  readied  market  for  the  goods  ;  the  bill  of 
lading,  (igned  by  a  joint  contractor,  M'ould  have  been  the 
warrant  for  the  goods  to  be  received,  and  the  terms  of 
the  letter  by  which  the  goods  were  pledged,  required  that 
the  pawnees  (hould  fo  deliver  them;  and  upon  their 
being  delivered,  the  government  would  have  given  to  the 

3  A  4  Plaintiffs 
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Plaintifiv  the  vidaalling  bills  for  the  price»  !iirhich  would 

have  paffed  in  their  banking  account  to  the  credit  of 

Grmme  and  Metcalfe^  and  which,  in  Graeme  and  Jf#^ 

calff%  account  with  Kierati^  would  have  gone  to  ^ 

credit  of  Kieran.    But  it  has  been  admictedi  and  truly, 

that  thefe  were  not,  at  the  time  of  die  pledgii^,  partner- 

(hip  goods.    Kieran  being  about  to  contribute  his  quota  of 

goods  to  the  joint  contrad,  before  he  has  thrown  thefu 

into  the  common  ftock,  applies,  as  muft  be  inferred 

from  the  evidence,  to  Grtems  and  Metcalfe^  to  make 

advances  on  the  fecurity  of  his  fhipments,  and  fubjefl  te 

their  lien  for  their  advances,  the  goods  are  to  become 

partnerfhip  property.     But  they  do  Hot  acquire  that 

charader  till  they  are  lodged  in  the  government  ftores. 

THaf,  diis  was  the  courfe  of  dealing,  was  manifeft  from 

the  circumftance  of  the  bill  of  lading  being  tndorfied  hf 

Kieran  and  fent  to  Grceme  and  Metcalfe  only :  that  aA 

muft  have  had  fome  motive :  one  partner  would  not  in- 

dorfeover  to  another  the  bill  of  lading  of  a  cargo,  wUd 

was  fent  for  the  general  purpofes  of  the  partneriUp} 

and  as  no  other  purpofe  appears,  it  muft  be  prefufl^  to 

be  done  in  order  to  enable  the  confignees  to  raife  mooef 

upon   the  cargo  to  cover  their  acceptances.      At  all 

events,  Kieran^  who  gives  to  Grceme  and  JHetcaffi  this 

oftenfible  legal  fole  title  to  the  goods,  cannot  be  beari 

to  difpute  a  transfer  for  a  valuable  confideration,  ma(ie 

by  means  of  the  apparent  title  which  he  has  himfeff 

furniihed.     There  is  no  evidence  that  the  money  railed 

upon  this  pledge  was  not  applied  to  the  account  of  the 

joint  contra£i.    Secondly,  it  is  not  to  be  gathered  from 

the  evidcmce,   that   the  Plaintiffs  bad   any  knowledge 

that  there  was  any  joint  contra£^,  or  that  this  was  the 

property    f  that  partnerfhip ;  but  they  confidered  it  is 

the  propetty  of  Grceme  and  Metcalji  only. 

Cwr,  adv.  vJL 
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Man8FIEU>  C.  J.  now  delivered  the  opinion  of  the 
Court.    After  recapitulating  the  fzCts  of  the  cafe^  he 
obferred,  the  Plaintiffs   bring  this  a£Hon   againft  thei 
perfons  who  obtained  pofleilion  of  the  pork  for  the  pur- 
pofe  of  delivering  it  into  the  government  ftore ;  and  the 
queftion  in  the  caufe^  i8»  whether  Grctme  and  Mttcalft 
could  pledge  this  bill  of  lading ;    and  if  thejr  could  not» 
whether  the  plaintiffs  were  not  in  the  fame  circumftances 
as  Grctnu  and  Metcalfe*    The  bill  of  lading  was  in  the 
common  form^  to  deliver  to  the  order  of  the  fhipper,  on 
payment  of  freight.    A  letter  from  Grmme  and  Metcalfe 
to  the  PlaintiflB  was  produced^  the  tenor  (^  which  fliews, 
that  the  pork  was  (hipped  to  be  delivered  into  the  go* 
vemment  ftores ;.  from  the  whole  tenor  of  this  letter,  it 
follows,  that  the  advances  to  be  made  on  <<  our  account** 
mud  be  on  the  account  oi  Grmme  and  Metcalfe  only, 
not  in  any  refpeA  on  the  account  of  Kieran;   and  the 
writers  mention  this  ihipment  as  made  by  Kieran  of 
DtmdiJif  as  ftanding  by  bimfelf,  and  quite  independent 
of  Gretme  and  Metcalfe.    It  was  very  important  that 
this  pork  (hould  be  delivered  according  to  its  original 
deftination,  for  if  it  were  not,  government  would,  of 
courfe,  have  an  a£tion  againft  the  perfons  who  were  to 
deliver  it ;   it  was  clear,  that  it  was  intended  by  the 
(bipper  to  be  delivered  into  the  government  ftores,  and 
as  he  configned    it   to  Groeme  and  Metcalfe  on  thofe 
terms,  it  therefore  muft  be  taken   to  be  accepted  by 
diem  for  &at  purpofe ;  and  if  fo,  it  could  not  be  legally 
diverted  to  any  other  purpoie.    Then  what  is  the  fitua- 
tion  of  the  Plaintiffs  ?   they,  knowing  by  the  tetter  this' 
fa<f>,  muft  ftand  in  the  fame  fituation  in  which  Grceme 
.and  Metcalfi  ftood.     Metcalfe  fpoke  of  being  greatly  in 
advance  to  Kterati  and  Co.,  and  he  faid  that  he  confi* 
dered  that  his  houfe  was  entitled  to  pledge  the  goods  to 
cover  thofe  advances ;  now  if  Groeme  and  Metcalfe  had 
delivered  this  into  the  govemxnent  ftores,  they  would 
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immediately  have  received  debentures^  and  might  -hare 
been  entitled  to  apply  them  in  liquidaticm'  of  'thdTe 
advances  \  but  inftead  of  doing  that,  they  divert  die 
goods  to  the  Plaintifis  ;  which  they  were  not  authorized 
to  do.  The  ftrongeft  cafe  that  can  be  put,  is  the  6afe 
of  a  fa£^or :  for  he  has  a  general  lien,  yet  he  cannot 
pledge  his  confignments.  Much  ftrefs  was  laud  for  die 
Plaintiff  on  the  circumftance  of  the  confignment  being 
made  to  Grasnie  and  Metcalfe^  and  it  was  argued  that  it 
therefore  was  not  meant  as  a  conGgnment  to  government, 
but  the  terms  of  the  bill  of  lading  are  <<  paying  freight  f 
now  government  would  never  have  «  paid  the  freight ;" 
Kieran  could  therefore  never  confign  direftly  to  them: 
he  muft,  for  the  purpoife  of  having  the  freight  paid,  con- 
fign  to  fome  intermediate  perfon,  who  would  pay  it: 
therefore  no  inference  'can  be  drawn  from  the  bill 
of  lading  being  indorfed  to  Grceme  and  Mitcdf*  Upon 
thefe  grounds  we  are  of  opinion  that  the 

Rule  muft  be  dideharged. 


JVbv  a  7th. 

If  caufe  b  (hewn 
againit  a  rule  in 
the  firft  inftance, 
the  counfel  who 
obtaini  the  rule 


Anonymous. 

Z?ESTf  Serjt  moved,  that  the  prothonotary  might  re- 
view  his  taxation. 


Vaughan  Serjt.  (hewed  caufe  in   the   firft   inftance. 

hat  a  reply  in  fup-  ^eft  would   have   fupported   his  application.     Vaughan 

poet  oi  his  rule*        .  .         ,        i  •    i    •  •     t.        i 

^  objected  to  his  being  again  heard. 


Per  Curiam.     If  caufe  is  (hewn  in  the  firft  inftance, 

the  whole  of  that  takes  place  on  one  day,  which  other* 

wife  takes  place  on  two.    The  one  party  moves  forki* 

rule  in  the  ordinary  way,  the  other  party  is  heard  to 

anfwer  him  ^on  a  fubfequent  day,  and  the  firft  is  again 

beard 


IN  ifmi  FiVTY-THiBD  Tear  or  GEORGE  IH.  ^ 

eard  in  fupport  of  his  rule.  So  is  it  here,  the  one 
lores  for  hb  rule,  the  other  is  heard  in  anfwer,  and 
lie  firft  is  to  reply  upon  him. 


Hesse  v.  Wood.  Nov.27ih. 

[N  the  year  1796,  the  Defendant  then  having  privilege  Error  in  fadl, 
.  of  parliament,  was  indebted  to  the  PlaintiflF  in  the  ^S^^  to  reireife 

an  outlavnyy  that 
iim  of  600/.  (HI  bond:  the  Plaintiff  at  that  time  allured  ^^e  Defendant  < 

im,    he  would  fue  him    the  moment   that    privilege  was  beyond  ftas, 
eafed.     The  Defendant*{hortly  afterwards  went  abroad,  I    ftewine  that 
nd  the  Plaintiff  now  fwore  lie  believed  that  he  went  he  went  beyond 
broad  in  order  to  avoid  tliis  zQtion,  which  was  commenced  ^.  ^^,^^^^  ^ 
»y  bailable  procefs  in  1807,  and  the  Plaintiff  then  pro-      TheComt 
eeded  to  outlawry  againft  the  Defendant.  Sbefherd Serjt.  will  reverfe  an 

tad  in  this  term  obtained  a  rule  nifi  that  the  outlawry  <>»tlawry,  for  a 

'^  .  .  '    common  law 

Dight  be  reverted  upon  the  Defendant's  putting  in  fpecial  error,  on  motion^ 

ail,  or  appearing  in  court  to  furrender  his  body  to  the  ^V^^  ^^^  ^™ 
uftody  of  the  Warden  of  the  Fleet ;  he  moved  this  upon  ^^  Defendant 
n  affidavit  of  the  Defendant,  that  he  was  out  of  the  would  have  been 

ealm  before  the  outlawry,  that  he  had  been  refident  at  V'^f^'^'  t^^  ^ 

-  fued  out  his  writ 

^ienna^  and  that  the  moment  he  was  nrit  apprized  that  of  error, 
lis  perfonal  appearance  in  England  was  neceffary  to  the      T^*  l«il  to  be 

everfal  of  the  outlawry,  he  had  returned  with  all  the  f^^j^ju    *j^. 

xpedition   which   the    (late  of    the    continent   would  verfing  an  out- 

»ermit.  ^*^^n^» »«  bail  in 

th^  original  fuit. 

And  their  re- 

The  Court  agreed  in   this    cafe,    that  where  the    De-  cognizance  is  in 

endant  was  not  of  right  entitled  to  the  reverfal  of  his  pay^thrcondBm-*^ 
mtlawry,  the  Court  would    not   grant    it   on  motion,  nat-on  money,  or 
without  engrafting  fuch  terms  as  appeared  reafonable,  ^^der  the  De- 
he  payment  of  the  debt  and  cofts ;  but  where  the  De- 
endant  was  of  right  entitled  to  his  reverfal  on  error 
>rought,   the  Court  would  relieve  on  motion,  without 

impofing 
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impofing  any  other  terms,  than,  (if  the  proceis  in  tfa^ 
a£lion  were  bailable,)  the  Defendant's  putting  in  hdil,  or 
rendering  himfelf  in  the  difcharge. 

Vaughan  Serjt.  (hewed  caufe  againft  the  reverfal  upon 
motion  in  this  cafe,  upon  the  ground  that  the  Defendant 
had  gone  abroad  purpofely  to  aToid  this  a£lion,  and  that 
although  in  the  ordinary  cafe,  it  was  matter  of  error  in 
fa£l,  fufficient  to    reverfe  an  outlawry,  that    the  De- 
fendant was  beyond  feas  pending  that  proceeding,  yet 
that  caufe  of  reverfal  was    fufBdently  anfwered    by 
Slewing    that  the  Defendant  had  purpofely   abfented 
himfelf  from  the  realm.    If  the  Defendant  were  put 
to  his  writ  of  error,  the  Plaintiff  would  have  an  oppor- 
tunity to  introduce  this  matter  on  the  pleadings,  and  he 
bad  witneffes  who  could  prove  it,  the  Court  would  not 
dierefore  deprive  him  of  this  advantage,  even  if  the  matter 
of  law  were  queftionable  \  but   he  contended  that  this 
conclufion  refulted  from  the  authorities.  Co.  Litt.  259.  k» 
**  Albeit  imprifonment  be  a  good  caufe  to  reverfe  an 
outlawry,  yet  it  muft  be  by  procefs  of  law  in  iavitumf 
and  not  by  confent  or  covin,  for  fuch  imprifonment  (hall 
not  avoid  the  outlawry,  becaufe,  upon  the  matter,  it  is 
his  own  a£l/*     And  the  reafon  holds  equally  with  re- 
gard to  going  beyond  fea.     Matthews  t.  Erboi  I  Lord 
Ray.  349.     The  Court  refufed  to  reverfe  on  motion  an 
outlawry  againft  an  alien  merchant  living  beyond  fea, 
becaufe  by  this  means  any  perfon  might  contra^  debts, 
and  then  go  beyond  fea,  and  fo  he  would  be  out  of  the 
reach   of  the   law;    but   the  Defendant   might  bring 
error.     >f/7//fy  v.  Stochweli^  Barnesy  324.,  there  the  only 
diiEcultv  which  the  Court  felt  in   the  cafe  of  a  De- 
fendant  who  had  gone  abroad  for  lawful  purpofcs,  but 
had  ftaid  abroad  to  avoid  aflions,  was,  to  determine 
from  what  ilfioilient  his  ftaying  abroad  to  defeat  juftice 
(hould  be  taken  to  commence.    In  the  cafe  of  Beau" 

12  ckamp 
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JfMHip  ▼.  Tamkins  {?*  dmibsr^  anU,  3.    141.,  there  was  i8l2. 

laches  in  the  Pkiintifi>  and  no  oontuinacy  in  the  De- 
fendant Havelock  ¥.  GeddiSj  12  Emfi^  632.|  the  Court 
pnt  the  Defendant  to  his  writ  of  error ;  and  the  condu£l 
of  the  Defendant  has  in  this  cafe  been  fo  vexatious,  that 
be  is  entitled  to  no  favor:  the  Court  ought  therefore 
not  to  grant  the  rule,  unlefs  upon  the  terms  that  the 
bail  to  be  put  in,  (hall  enter  into  a  recognizancei  not  in 
the  altemadve  form,  to  pay  the  debt  or  render  the  prin- 
cipaly  as  in  the  laft  cited  cafe,  but  abfolute,  fov  pay* 
ment  of  the  condemnation  money. 

Sbepbird  and  On/low  Seijts.  in  fupport  of  the  rule. 
This  outlawry  is  fought  to  be  reverfed  for  an  error  at 
common  law,  not  under  the  ftatute  of  4  to*  5  W.  ^  M. 
£•  1 8.713.  or  that  of  3 1  EU%i  e.  3.  It  appears  by  the  jodg- 
nent  of  Denifon  J.  in  the  cafe  of  Serocold  t.  Hamffiy^ 
12  Eaft^  t$26.  n.^  that  it  hal  always  been  the  praAice  of 
tbis^  Court  before  the  ftatute  of  William  3.,  that  on  re- 
rerfal  of  the  outlawry,  and  before  the  fupnfediosj  fpecial 
Vail  in  the  ordinary  way  are  required,  to  anfwer  the 
C<mdemnation  money,  or  render  the  body.     Beauehamf 
T.  Tamkim  was  a  cafe  of  bailable  procefs,  yet  the  De- 
fimdant  was  relieved  upon  entepng  a  common  appear- 
ance, becaufe,  after  he  had  gone  through  the  form  of 
putting  in  his  bail,  they  would  have  been  entitled  to 
i^elief  on  the  fame  terms.    The  Court  will  in  this  cafe, 
as  well  as  in  that,  grant  the  fame  thing  at  once   on 
motion,  which  can  be  obtained  through  the  circuity  of  a 
-  writ  of  error. 

The  Court  faid  that  they  had  never  heard  that  eithet 
the  going  abroad,  or  the  ftaying  abroad,  with  a  view  to 
avoid  procefs,  was  a  reafon  why  the  Defendant  i^ould 
not  reverfe  an  outlawry  when  he  returned.  No  cafe 
had  been  cited  in  fupport  of  that  propofition,  which 

^       came 
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came  up  to  it ;  and  the  outlawry  muft  therefore  be 
reverfed  on  payment  of  cofts :  what  the  coftt  were^  the 
^.  prothonotary  would  decide. 

Wood.  Rule  abfolnte. 


On  this  day  the  bail  for  the  Defendant  came  to 
juftify;  when  Vaughan  faid  there  was  a  difficulty  in 
knowing  to  whslt  proceis  they  became  bail.  No  new 
original  had  been  fued  out  fince  the  reverfal  of  the  out- 
lawry,  and  the  old  aAion^  he  conceived,  was  at  an  end. 
The  ufual  courfe  in  the  like  cafes  had  been,  for  thr 
Defendant,  upon  reverfal,  to  undertake  to  appear  to 
a  new  original,  in  a  new  fuit,  for  this  he  cited  Sercokr. 
Han/on,  i  Wits.  2* 

GiBBS  J.  In  fome  cafes  where  bail  had  not  been  Te> 
quired  upon  the  original  procefs,  but  the  debt  has  been 
afterwards  fwcMm  to  exceed  loA,  the  Court  have  not 
reverfed  the  outlawry  on  motion,  unlefii  on  the  tenns 
of  the  Defendant  putting  in  fpecial  bail;  but-  in  the 
cafe  cited  the  bail  are  put  in,  not  to  a  new  or^;inal,  but 
in  the  old  adUon.  The  procefs  of  outlawry  s  now  ufed 
as  a  proceeding  in  the  fuit  to  bring  in  the  party: 
the  reverfing  it  is  merely  the  reverfal  of  an  interlocutory 
judgment. 

The  bail  then  entered  into  the  ufual  recognizance  in 
the  z€tion. 
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A  VESSEL  upon  which  an  infurance  had  been  efiefled)  A  plaintiff  wfco 
ran  into  Cuta  in  ftrefs  of  weather,  where  the  captain  J^\^toefi  ^ 
ibid  her  as  incapable  of  repair,  and  difcharged  the  crew,  hither^  in  ordtr  to 

They  and  the  captain  aU  remained  abroad.      A  total  i?^««  ^r  ^^^' 

tunony  whether 
lofs  being  claimed  from  the  Defendants,  and  difputed,  ^^^  i^  ground 

the  Plaintiffs  fent  a  perfon  to  Cuhif  to  induce  the  captain  to  bring  an  adtiooy 

of  the  veflel,  who  was  refident  there,  to  come  over  to  !^^       . 

'  ^  '  lues  and  ggamiTif 

England^  in  order  to  give  teftimony  upon  the  trial  of  the  foreigner  at 
this  caufe  5  and  paid  him  a  fum  of  money,  and  his  ex-  ^  ^^^^  "^7  ^ 
pences  of  the  paflage  hither,  of  his  fubfiftence  during  ^  detaining  kim 
his  day  here,  and  of  his  return.    As  foon  as  he  arrived  here  from  the  time 
in  £«^&#w/,  which  was  in  Eajerterm  1812,  the  Plaintiff  ^^^^^J^ 
commenced  the  prefent  a£lion,  and  it  was  profecuted  and  a  reafimaUe 
with  diligence,  and  tried  at  the  fittings  after  Trinity  term  fwn  fbr  his  M- 
181 2.     Upon  the  taxation  of  cofts,  the  prothonotary,  ingthe^O^  tinier 
finding  that  this  witnefs  was  in  England  at  the  com.  but  not  the  coftt 
mencement  of  the  a£lion,  thought  himfelf  bound  to  hitw^^^rf^hli 
confider  him  in  the  ufual  cafe  of  any  other  witnefs  refi-  return* 
dent  in  England^  and  refufed  to  allow  the  cofts  of  the 
captain's  paflage   from  Cuba^  his  fubfiftence  here,  his 
paflage  back,  or  the  compenfation  made  for  his  lofs 
of  time. 

Shepherd  Serjt.  in  this  term  moved  that  .the  prothono- 
tary might  review  his  taxation,  upon  the  ground  that 
under  thefe  circumftances  the  Plaintiff  was  entitled  to 
have  allowed  him  in  his  cofts  a  reafonable  fum  for 
bringing  over  the  captain  of  the  veflel,  keeping  him  here, 
and  carrying  him  back,  and  a  compenfation  to  him  for 
his  lofs  of  time :  if  this  were  not  to  be  the  practice,  it'  - 

would  be  impoflible  for  merchants  in  cafe  of  foreign 
lofles  upon  poHcies  of  infurance,  to  recover  from  the 

infurers. 
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infarers,  becaufe  the  expence  of  bringing  a  witneCs 
from  abroad  would  frequently  be  greater  than  the  fob- 
fcription  of  any  one  fingle  Defendant  on  the  policy. 
He  fuggeded  that  in  fome  late  cafes  in  the  Court  of 
King's  Bench,  fimilar  allowances  had  been  made. 

The  Courtf  after  dire£iing  an  enquiry  to  be  made  hj 
the  officer  into  the  pradiice  of  the  Court  of  Kiog't 
Bench^ 

Mansfibld  C.  J.  faid^  It  may  be  proper  for  the 
prothonotary  to  review  his  taxation,  but  we  do  not  find 
that  it  is  in  the  praflice  of  the  Court  of  King's  Bend  to 
make  any  allowance  of  expences  incurred  by  a  witneft 
before  the  commencement  of  the  aQton.  We  are  tben- 
fbre  of  opinion  that  nothing  ought  to  be  allowed  in  tin 
prefent  cafe  for  the  fubfiftence  or  paflage  hither  of  die 
witnefs,  incuned  before  the  commencement  of  die 
aQion ;  but  it  may  be  reafonable  for  the  Court  to  alkvf 
fomething  for  the  expence  of  his  fubCftence  here  pending 
the  action.  It  feems  reafonable  that  the  witnefs  beiif 
here  before  the  expence  of  an  zGdon  was  incurredj  and 
brought  hither  probably  for  the  purpofe  of  judging  whh 
ther  it  would  be  advifable  to  bring  the  adion,  we  (hoald 
allow  him  thus  much,  but  inafmuch  as  we  do  not  allov 
any  thing  for  his  coming  here,  neither  ought  we  to  allov 
for  his  return. 

Lsms  Serjt.  was  inftrudied  to  fiiew  caufe  againft  dui 
application  in  the  firft  inftance  ^  but  as  the  Court  had 
«icprtflM  their  opinion,  he  declined  to  argue  the  point.  («] 

Rule  abfolute* 


(a)  See  the  next  caiib. 
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Sturdy  v.  Andrews.  Nov.  ts. 

^1  ^HIS  was  an  adion  upon  a  policy  of  infurancc.     ^Vhe      The  court  will 

Plaintiff'  being  under  the  necelFity  of  procuring  fome  allo^  ^hc  cofti  of 
/r  iirf  rt  ri_     detaining  a  fo- 

witnefles  who  could  ipeak  to  the  circumftances  of  the  reigncr  here  to 

voyage,    and    having   on    the    28th    of    Offoter    181 1  give  evidence 
found  in  London  Cbrijlian  Volta,  John  Volta,  and  another  "^ed*,^ ^r* 
foreign  feaman,  who  had  navigated  the  veflel  during  the  day  of  the  writ 

adventure  infured,  and  were  then  about  to  depart  to  ^"®^  ^^  ^  ^ 
•    .  day  of  trial* 

their  own  country,  inafmuch  as  no  others  of  the  crew      xhe  praaice  of 

were  then  in  England^  he  detained  here  thefe  men  at  theCourtof  King*! 
bis  expence,  from  that  time  until  the  23d  of  the  month  ^^^^^'^ "  «c  ume. 
af  December  following,  when  they  were  examined  upon 
:he  trial  of  the  caufe  at  the  fittings  after  Micbailmas 
lerm,  and  upon  their  teftimony  the  Plaintiff*. obtained  a 
reTdi£l.  The  Plaintiff  fued  out  his  writ  on  the  29th  of 
OQober :  he  had  not  rpplied  to  the  Defendant  for  his 
:onfent  that  thefc  witnefTcs  might  be  examined  on  inter- 
rogatories and  fuffered  to  depart.  Upon  the  taxation  of 
:he  cofts  for  the  Plaintiff",  the  prothonotary  thought  he 
(ras  not  warranted  to  allow  the  cofls  of  detaining  thefe 
perfons. 

Shepherd  Scr]u  on  a  former  day  iu  this  term  obtained 
I  rule  nift  that  the  prothonotary  might  review  his  taxa- 
itioQ  and  allow  the  cods  of  the  detention  of  thefe  wit- 
sefies  from  the  30tli  of  Odoier  to  the  23d  of  December. 
tie  moved  this  upon  an  aflidavit  of  the.  Plaintiff*, 
Jiat  the  pcrfons  were  ncceffarily  detained  from  the  28th 
rf  Offober  to  the  23d  of  Duember  for  the  purpofe  of 
jiving  evidence  in  this  caufe,  and  on  no  other  account 
avhatever,  and  that  if  they  had  not  been  fo  detained,  it 
xrould  have  been  neceffary  to  find  and  bring  over  hitlier 
Tom  the  continent  the  captain,  or  fome  other  perfbn 

Vol.  IV.  3  B  belong- 
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belonging  to  the  (hip»  in  order  to  prove  the  hGts  ;  that 
it  would  have  been  very  difficult  to  find  fuch  perfon, 
and  would  have  been  attended  with  ftill  greater  diffi- 
culty and  much  more  ezpence  to  have  induced  him  to 
come  over  hither  fdr  the  purp<5fe8  of  this  caufe ;  and 
that  the  expences  of  bringing  him  over,    maintaixung 
htm  het69  and  fending  him  back,  would  have  been  much 
greater  than  the  whole  damages  to  be  recovered  in  the 
caufe,  the  Defendant  being  the  only  underwriter  on  the 
policy  who  ftill  continued  folvent.    He  faid  he  was  in 
t>ofleflion  of  feveral  inftances  in  the  Court  of  King's 
Bench  where  the  mafter  had  allowed  the  expence  of 
detaining  witnefTes  in  this  country  front  the  day  of  the 
writ  ifltied  to  the  day  of  trial.      In  one  cafe,  fo  large  a 
fom  as  700/.  had  been  allowed  for  the  cofts  of  bringiif 
one  witnefs  from  abroad,  and  it  was  conducive  to  tbe 
faving  of  expence  to  Defendants  to  allow  the  colb  of 
detaining  a  witnefs  when  he  was  in  this  country,  dnt 
the  charge  of  bringing  him  over  again  might  not  be 
incurred. 


Beft  Serjt.  on  this  day  (hewed  caufe,  on  the  grooiM 
that  the  PlaintiflF  fought -to  burthen  the  Defendant  with 
an  expence  that  might  have  been  avoided  ;  for  that,  pro- 
bably, if  the  Plaintiff  had  propofed  it,  the  Defendant 
would  have  confented  that  th^fe  witnefTes  Ihould  haft 
been  examined  on  interrogatories,  and  have  proceeded 
on  their  homeward  voyage.  It  would  alio  lead  to 
frauds  upon  fuitors  if  this  head  of  coft^  waft  to  k 
admitted. 

Shepherd^  in  fupport  of  this  rule*    It  might  often  be 
very  difadvantageous  to  the  cafe  of  a  PlaintiflF,  to  at 
the  Defendant's  confent  to  an  examination  upon  intcno* 
gatories ;  and  the  Defendant  does  not  now  fwear,  that 
if  it  had  been  alked  he  would  have  confented.     The 

.    protjio- 
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prothonotary  will  in  each  cafe  examine  whether  the  de^ 
tention  has  been  neceflary  for  giving  evidence  in  the  caufe^ 
or  is  made  for  vexatious  or  fraudulent  purpofes. 

^  Mansfield  C.  J.  In  this  cafe  there  is  no  fuggeftion 
of  any  management  on  the  part  of  the  Plaintiff*,  and  it 
is  not  fworn  that  the  Defendant,  if  applied  to  for  his 
cojifent  to  an  examination  upon  interrogatories,  would 
have  cpnfented.  The  prothonotary  did  extremely  right 
in  not  allowing  thefe  cofts  in  the  iirft  infliancej  beciaufe 
they  are  not  within  the  ordinary  rule  of  cofts  i  but, 
under  the  circumftances,  it  is  highly  reafonable  that 
the  cofts  of  detaining  thefe  witnefles  here  fhould  be 
allowed. 

.  OiBBs  J.  If  the  Plaintiff  had  Waited  till  after  the 
t£lion  li^d  been  commenced,  and  had  then  brought 
over  the  captain,  he  would,  according  to  the  principle 
eftablifhed  in  the  cafe  of  Schimmel  v.  Lou/add^  {a)  have 
been  entitled  to  the  expences  of  bringing  him  over,  fup- 
.porting  him  here,  and  of  his  return.  For  there  the 
cafe  was,  that  the  witnefs  had  been  brought  over  before 
the  a£lion  commenced,  and  detained  here  during  the 
adiion  \  and  the  Court  held,  that  as  he  was  brought 
over  before  the  a£lion  commenced,  they  could  not  allow 
the  cofts  of  his  coming  over,  nor,  for  the  fame  reafon) 
the  cofts  of  his  fcturn,  but  they  allowed  the  cofts  of 
detaining  him  pending  tSe  aftion,  until  the  trial.  In 
this  cafe  the  Plaintiff  avoids  incurring  the  cofts  of  the 
witnefles's  coming  over  hither,  and  of  his  return,  by  re- 
tatninrg  the  witnefT-s  here.  In  faf):,  therefore,  this  is  in 
favour  of  the  Defendant ;  for  if,  inftead  of  detaining 
them  here,  he  had  let  them  go,  the  Defendant  would 
have  beeen  fubje£t  to  the  expences  of  bringing  them 
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{a)  See  the  precedbg  cale. 
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over,  maintaining  them  here,  and  of  their  *  retuin. 
Therefore  the  cods  of  detaining  them  here  ought  to 
be  allowed. 

Rule  abfolute. 


Nov*  28« 

The  Defend- 
ant's tenancy  of 
land  in  F.  at  a 
certain  rent  was 
alleged  as  the  con«. 
iideration  for  his 
promife  to  manage 
it  in  a  huibandlike 
manner.    The 
land  for  which  the 
rent  was  referved 
was  in  F.  and  C* 
This  was  held 
to  be  a  fatal  va- 
riance in  fiating 
the  conGderation 
of  the  promife* 


Pool  v.  Court. 

ASSUMPSIT. .  The  PlaintiflF  declared  that  the  Dc- 
fendant  had  become  tenant  to  him  of  divers,  to  wit« 
1 6  acres  of   land  fituate  in  the  parifli  of   Fiddingiw^ 
in  the  county  of  Somerfett  at  a  certain  rent  therefore 
payable,  and  that  in  confideration  of  the  premifes,  the 
Defendant  undertook  to  manage  the   land  in  an  hu(- 
bandlike  manner ;  and  the  PUintifF  alleged  a  breach  by 
improperly  cutting  the  hedges.     Upon  die  trial  of  the 
caufe»  at    the  Taunton  Spring  Affizes,    1812,    before 
Graham  B.  it  was  proved  that  the  Defendant  was  tenant 
to  the  Plaintiff  of  the  16  acres,  at  a  certain   yearly  rent, 
and  that  the  breach  was  committed  upon  land  in  the 
parifli  of  Fiddington:  it  appeared,  however,  that  one  dofe 
of  the  land  demifed  was  not  in  the  parifli  of  Fiddingtrnti 
but  in  the  adjoining  parifli  of  Chaddington  :  and   it  was 
obje£ted  for  the  Defendant  that  therefore  the  confident 
tion  of  the  contrail  was  improperly  ftated  on   the  de- 
claration.     Graham  B.   overruled    the   objeAion,   and 
the  jury  found  a  verdi£l  for  the  Plaintiff*  with  40/. 
damages: 


Shfpfjerd  and  Pe//  Sei jts.  had  in  the  lad  Rafter  term 
obtained  a  rule  ntfi  to  fet  afide  the  verdid,  and  enter 
a  nonfuit,  upon  the  fame  objection  \  againft  which  rule 


Lens  Serjt.  in  Trinity  term,  (hewed  caufe.     The  land 
to  which  the  injury  was  proved  to  be  done  was  in  the 

5  parifli 
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parlfh  of  Fiddingtofiy  and  all  the  allegations  refpefting 
the  land  in  Fiddington  are  triie.  Enough  is  proved  to 
introduce  the  general  obligation  upon  the  tenant  to 
manage  land  in  an  hufbandlike  manner.  Clarke  v. 
Gray^  6  Eajl^  564.  it  was  held  unneceflary  to  ftate 
the  fpecial  exception  in  a  contra£l  where  it  did  not 
affe6i  the  cafe. 


Shepherd^  contr^.  The  lands  which  the  Defendant 
held  ac  a  certain  rent  were  lands  in  the  parifhes  of 
Fiddington  and  Chiddington,  AH  the  rent  referved  did 
not  iffue  out  of  lands  in  the  parifli  of  Fiddington.  The 
Plaintiff  could  not  have  avowed  in  replevin  on  a  demife 
of  land  in  that  parifli.  The  allegation  of  the  parifli 
in  which  the  land  is,  cannot  be  rejeded  as  furplufage. 
The  confideration  for  the  promife  declared  on  is  the 
contract,  which  mud  therefore  be  alleged  fuch  ae  it 
exifts ;  but  there  was  no  contract  for  the  demife  of  land 
in  Fiddington  at  a  certain  rent. 

Cur.  adv»  vub, 

Mansvield  C.  J.  now  delivered  the  opinion  of  the 
court.  Since  the  declaration  dates  that  all  the  land  lay 
in  the  parifli  of  Fiddington^  and  that  the  land  lying  in 
the  parifli  of  Fiddington  was  let  at  a  certain  rent,  the 
declaration  is  not  good,  for  the  land  in  the  parifli  of 
Fiddington  was  not  let  at  tlie  certain  rent  therein 
mentioned^  therefore  the  objeAion  mud  prevail. 

Rule  abfolttte: 
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• 

If  the  Plaintiff 
diet  after  TerditSt 
for  the  Defendanty 
and  the  Defendant 
does  not  enter  up 
judgment  within 
two  terms  after 
the  Terdi^y  the 
Court  have  iu> 
authority  to  per- 
mit it  to  be  en- 
tered up  after- 
wardsy  nunc  pro 


Copley  v.  Day. 

'THIS  was  an  a£lion  of  corenant  for  not  performtng 
repairs.  Upon  the  trial  at  the  Torh  Spring  affixes 
1810  the  caufe  was  referred  to  a  gentleman  of  the  bar» 
who  was  to  dire£^  for  whom  the  verdiA  (hould  be,  and 
the  cofts  were  to  abide  the  event  of  the  award.  On  the 
1 8th  of  April  1 8 10  the  arbitrator  awarded  that  nothing 
was  due  from  the  Defendant  to  the  Plaintiff,  and  that 
the  former  was  entitled  to  the  verdid.  On  the  6th  of 
Maj  181Q  the  Plaintiff  died,  having  previoufly  bj  his 
will  appointed  executors,  who  took  out  probate*  On 
the  3d  of  November  18 10  the  Plaintiffs  attorney  died, 
and  the  Defendant  had  taken  no  ftep  fince  the  awaid 
made« 


Shepherd  Serjt.  on  the  firft  day  of  this  term  obtained  a 
rule  nifi  that  the  Defendant  might  now  be  at  liberty  to 
fign  final  judgment  againft  the  deceafed  Plaintiff,  as  of 
Eafter  term  18 10,  and  that  the  cods  might  be  taxed  for 
the  Defendant,  he  docketing  the  judgment  of  the  prefent 
term,  that  it  might  not  difturb  any  other  judgments 
which  fince  his  verdi£l  might  have  been  obtained  againft 
the  executors  or  the  deceafed :  he  faid  he  added  thb 
reftridlion,  becaufe  it  was  laid  down  in  TidiTs  PraBke^ 
2  Ed.  854.,  who  cites  a  cafe  of  Baker  v.  Bahtr^  Executrix^ 
•/fiV.  T.  35  G.  3«>  that  where  the  court  gives  leave  to 
enter  up  judgment  as  of  a  preceding  term,  they  will  add 
this  reftridion. 


Vaughan  Serjt.   on  a  fubfequent  day  (hewed  caufe. 
The Jlat.  17.  Car.  2.  c.S.f,  i.  does  not  enable  the  De- 
fendant to  enter  up  this  judgment  y  for  that  ftatute  only 
eoads  that  in  all  actions,  the  death  of  either  party  be- 
tween 
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tween  verdidl  and  judgment,    (ball    not   thereafter  be  18 12. 

alleged  for  error,  (b  as  fuch  judgment  be  entered 
within  two  terms  after  fuch  verdift.  Hely  v.  Baker ^ 
Siderf,  385.,  it  was  held,  indeed,  that  figning  judgment 
within  two  terms  was  entering  a  judgment  for  the  pur- 
pofes  of  that  aft  j  but  no  conftruftion  will  extend  to 
this  indi^lgence.  It  was  refufed  in  the  cafe  of  Flower  v. 
Lord  Bolingbrokey  i  Str.  639.  iHeaih  J.  The  reafon 
why  the  Court  would  not  grant  it  in  that  cafe  feems 
to  have  been  that  the  Plaintiff  wanted  to  get  a  pre- 
ference over  other  credit;^ors,  but  the  Defendant  here 
does  not  feek  to  have  that  preference.]  hcnuler  v. 
Whadcocl.  Barnes,  262.  the  like  application  was  difmiffed. 

Shepherd  contri. 

The  Court  obferved  that  this  was  clearly  not  a 
cafe  within  the  ftatute,  but  was  an  applicatioa  to  be 
permitted  at  common  law  to  enter  the  judgment  as 
of  the  term  in  which  the  award  was  made.  If  it 
(hould  be  once  put  on  the  record,  again  ft  which  there 
could  be  no  averment,  although  it  were  usually  in 
time  much  pofterior,  it  would  refer  to  the  9th  of  May 
id  10,  the  firft  day  in  bank  of  that  Eajier  term 4  and  if 
it  could  be  done,  they  were  well  difpofed  to  grant  the 
application,  the  Defendant  undertaking  not  to  difturb 
any  judgments  that  had  been  entered  up  in  the  mean 
time  againft  the  executors,  or  payments  that  had  been 
made  by  them.  But  they  doubted,  inafmuch  as  by  the 
common  law  the  death  of  either  party  between  verdict 
and  judgment  was  matter  of  error,  and  as  by  the  ftatute 
it  only  ceafed  to  be  error  in  the  fpecial  cafe  of  judgment 
being  entered  up  within  two  terms  after  the  verdidl, 
whether  the  court  had  any  power  to  grant  an  indulgence 
which  neither  the  common  law  nor  the  ftatute  had 
given,  and  they  defired  Shepherd,  if  he  could  find  any 

3  B  4  pre- 
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precedent,  to  mention  it  at  a  future  day,  who  on  this  day 
faid  he  had  found  none,  and  that  upon  looking  into  the 
cafes,  he  believed  the  thing  could  not  be  done ;  where- 
fore  the  Court 

Difcharged  the  Rule  with  Cofts. 


The  appoint- 
ment of  an  um- 
pire made  in  writ* 
ing  by  two  arbi- 
trators requires 
noftamp. 


ROUTLEDGE   V.  ThORNTON. 

/^NE  amongd  other  objeftions,  upon  which  Vaughan 
Serjt.  had  obtained  a  rule  nijl  to  fet  afide  the  award 
of  an  umpire,  was,  that  the  arbitrators,  i^  exercifing 
the  power  given  them  to  appoint  an  umpire,  had  made 
their  appointment  in  writing  upon  paper  not  (tamped. 
Onflow  Serjt.  (hewed  for  caufe,  that  no  (latute  required 
a  (tamp  for  the  appointment  of  an  umpire. 

The  Court  being  of  that  opinion,  the 

Rule  was  difcharged* 


iV(w»aS.        HoRNE,"*  fuing  by  the  Name  of  Hall,  v.  Carr. 


It  is  not  fufE^ 
cient  for  bail  to 
(wear  they  are 
worth  a  certain 
fura  exclulive  of 
their  debts. 


TTHE  bail  in  this  caufe,  juftifying  bjr  affidavit,  fwoie, 
that  "  they  were  worth  30/.  exclufive  of  all  their 
debts;"  C%/0/i  Serjt.  obje&ed,  that  thefe  words  did 
not  fufficiently  denote  that  they  were  worth  30/.  after 
payment  of  all  their  juft  debts.  The  more  obvioui 
meaning  of  the  words  was,  that,  laying  all  their  debts 
out  of  the  queftion,  they  were  worth  30/. 

Beft  Serjt.  contended  that  the  praftice  of  the  Court 
did  not  require  that  the  bail  (hould  fwear  in  any  parti- 

cuiar 
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cular  fovin  of  words  to  denote  the  fufficiency  of  his 
property,  and  that  the  meaning  of  this  expreffion  was 
fufiiciently  clear,  to  enable  the  Plaintiff  to  fupport  an 
indi£lment  for  perjury,  if  the  bail  was  not  Wonh  30/. 
after  payment  of  all  his  debts. 

But  The  Court  held,  that  the  more  obvious  meaning 
of  the  words  was  that  which  Clayton  affigned  to  them, 
and  rejeded  the  bail. 
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Fry  and  Another  v»  Malcolm. 

HTHE  Plaintiff  in  this  cafe,  after  having  had  the  cods 
of  a  former  a£lion  taxed  for  him,  under  a  rule  of 
this  court,  had  commenced  an  a£tion  upon  the  allow- 
ance, and  holden  the  Defendant  to  bail  for  the  amount 
of  15/.  IX.  4//. :  Befl  Serjt.  had  in  the  laft  term  obtained 
a  rule  nifiy  that  the  bail-bond  might  be  delivered  ujf  to  be 
cancelled,  upon  the  defendant's  entering  a  common  ap- 
pearance, contending  that  no  fuch  a£tion  would  lie. 

Shepherd  Serjt.  in  this  term  fliewed  caufe.  Thefe 
cods  were  fo  much  a  civil  debt,  that  a  man  can  be  no 
otherwife  treated  in  arrefting  him  upon  an  attachment 
for  them,  than  in  an  arrefting  him  for  any  other  debt. 
This  debt  might  be  recovered  under  a  commiflion  of 
bankruptcy.  If  two  perfons  fubmit  to  an  award,  and  agree 
it  fhall  be  made  a  rule  of  Court,  an  a£lion,  as  well  as  an 
attachment,  will  lie  on  the  award.  When  the  Court 
makes  an  order  which  is  within  their  }urifdi£lion,  for 
payment  of  money  from  A.  to  B.,  thereupon  arifes  a 
legal  and  moral  obligation  upon  the  party  to  pay.  Upon 
that  obligation  therefore  an  a£lion  will  lie.  All  goes  to 
fhew  that  this  is  no  more  than  a  civil  debt,  and  if  it  be  a  civil 

debt, 


Nov,  23. 

The  Court  wiU 
not  permit  a  De- 
fendant to  be 
holden  to  bail  in 
an  atflion  founded 
on  the  prothono- 
tar)'*s  allocatur 
for  cofls. 

And /etnlf  Ufthit 
no  a^ion  will  lie 
for  cofU. 
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i8i2.  debt,  the  Plaiptiff  has  a  right  to  all  the  remedies  which 

are  given  for  a  civil  debt.  The  only  reported  cafe  of  an 
allien  upon  an  order  of  a  court,  is  that  of  Ranm  t. 
Greeftt  Cowp»  474.,  which  was  brought  on  an  order  made 
under  an  aA  of  parliament  by  the  Lord  Chancellor  and 
two  Chief  Juftices,  and  the  Court  there  held  that  the 
uGdon  well  lay. 

Se/i  Serjt.,  in  fupport  of  his  rule,  faid  the  cafe  of 
Rann  T.  Green  was  utterly  unlike  this.  Lord  Mansfield 
there  exprefsly  fays,  the  ftatute  is  the  only  ground  of 
aftion.  It  is  like  the  cafe  of  a  judgment :  the  three  are 
as  much  made  judges  by  that  ftatute  as  the  Court  are 
judges  here.  But,  as  Eyre  C.  J.  fays,  Emerfon  v.  Lafdej^ 
2H.  BLz^i.f  the  obligation  in  this  cafe^arifes  out  of 
the  power  of  the  Court.  There  were  awards  before  the 
ilat.  of  William^  upon  which  actions  could  be  brought, 
but  that  ftatute  does  not,  although  it  gives  a  new  remedy, 
take  away  the  common  law  remedy.  This  prefent  cafe 
ftands  upon  this  fimple  principle  e  here  is  a  duty  founded 
on  the  pra£lice  of  the  Court,  and  the  only  mode  of  reco- 
very is  given  by  the  fame  pra£lice,  viz.  by  attachment. 
The  point  was  not  even  difputable ;  and  where  it  was  clear 
that  the  a&ion  would  not  lie,*  the  Court  would  not  per- 
mit the  Defendant  to  be  holden  to  bail. 

Mansfield  C.  J.  The  queftlon  on  this  rule  is  not 
clearly  and  Cmply  that  which  has  been  argued,  whether 
mn  a£lion  can  be  maintained  on  aii  order  for  payment  of 
cofts,  but  the  queftion  is,  whether  the  Defendant  (hall 
be  holden  to  bail  on  fuch  an  order.  That  pofition  we 
may  grant,  without  deciding  the  other;  to  the  intent 
that  if  the  party  be  not  fatisficd  with  the  opinion  of  this 
Court,  that  the  aflion  will  not  lie,  he  may  take  the 
opinion  of  another  Court  in  error.  I  never  heard  of 
fuch  an  a£tion,  and  the  temptation  to  it  arifes  every  day ; 

and 


^ 
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I 

and  according  to  the  cafe  cited^of  Emerfon  t.  La/blej^  it  18 1 2. 

b  not  adionable ;  and  it  would  be  of  mifchievous  effeft 
if  it  were  \  for  there  would  be  too  many  fuch  af^ions. 
The  Plaintiff  may  proceed  with  his  ad^ion,  if  he  thinks 
it  worth  while. 

H^ATH  J*    Such  an  attempt  deferves  no  favour. 
CmMBRE  J.    It  is  a  moft  mifchievous  proceeding* 

GiBBS  J.  It  is  clear  the  Court  will  not  difcufs, 
in  a  motion  to  fet  afide  a  bail-bond,  the  queftion  whe- 
ther the  a£tion  will  lie  \  but  if  there  be  a  rule  of  Court 
that  for  any  particular  caufe  of  a£lion  there  (hall  be  no 
arreftj  the  Court  wiU,  neverthelefs,  difcharge  the  De- 
fendant. If  the  Defendant  thinks  no  adion  can  be 
maintained,  let  him  demur  to  the  declaration*  The 
cafe  of  Smith  v.  Wballeji  2  Bof.  isf  Ptdl.  484.,  has  an 
afpe^t  that  way,  where  the  Court  fay,  that  the  general 
rule  is  clear,  that  the  mere  order  of  another  Court  b 
not  a  good^  ground  of  a£lion.  I  think  it  clear  the  adion 
will  not  lie.  But  at  all  events  the  Plaintiff  ought  not 
to  have  arrefted  the  Defendant :  there  are  many  cafes 
in  which  the  Courts  have  not  permitted  an  arreft,  although 
there  may  have  been  a  debt  above  10/.,  as  where  the  ori- 
ginal demand  was  below  io/«,  but  fwclled  up  to  it  by 
cofts. 

Rule  abfolttte  with  Cofts,  the  Defendant 
uncfertaking  not  to  bring  any  AAion  for 
falfe  Imprifonment. 
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fiov*  a8.        Gill,  Plaintiff;  Yeates  and  Wife  and  Others, 

Deforciants, 

lt^^[V£tf  I^  Michaeltnas  term,  6  Geo.  3.  a  double  fine,  /.  e.  with 
a  fine,  no  othci^  feveral  writs  of  covenant  in  the  two  fcvcral   coun- 

wife  afcertamed  ties,  but  with  one  liientia  concordandi^  one  concord, 
p^L Emitted  "o'^>  ^"^  cyrograph,  (wliich  is  good,  2  Scllon  Pr. 
in  the  fine  than  479.  2  Weft,  Symb.  Fine,  iJ.  10.  b,  Dy,  227-  pL  44.) 
by  refernng  to  a     ^.^^  levied  between  the  above  parties  of  the  "  two-and* 

devife,  which  re-       ,..,  -  r,  ..  rf_- 

ferred  to  a  deed  of  thirtieth  part  or  fliarc  of  the  navigation  of  the  river 

partnerihip,  which  jlvoriy  from  the  citjf  of  Bath  to  Hanhanis  mills  or  weir, 

contained  a  cove-     ^^^  exceeding  the   faid   Hanhanf^    mills  or   weir,  one 

nant  to  purchaie  °  , 

lands,  which  co-     hundred  and  fifty  yards,  together  with  all  tolls,  rates, 

venant  had  l»ecn  and  duties  for  the  carriage  of  paffengers  and  goods 
lands  bad  been  upon  the  fame,  and  of  three  acres  of  land  with  the  ap- 
purchafed,  the  fine  purtenances  in  the  pariflies  of  Wefton^  Kelfton^  Keynsham^ 

was  permitted  to     ^„j  Hanham's  in  the  county  of  Somerfet,  and  of  the  two- 
be  amended  by  '  ../•«_• 
thcinfertion  of  the  and-thirtieth  part  or  (hare  of  the  navigation  of  the  river 

lands  fo  purchafed  Avoti^  from  the  city  of  Bath  to  Hanham's  mills  or  weir, 

ereun  er.  ^^^^  exceeding  the  faid  Hahham^s  mill  or  weir  one  hun- 

Fme  amended  ^ 

by  infertion  of        dred  and  fifty  yards,  together  with  ail  tolls,  rates,  and 

newly-erected  duties,   for   the  carriage  of  paffengers  and  goods  upon 

works  and  bu:ld-       ,-  ri  rij't_i- 

ings,  the  fame,  and  of  three  acres  of  land  with   the   appur- 

Fine  amended  tenanccs  in  the  parifties  of  Bit  ion  and  Salford  in  the 
'"•f  T*  h*  ii  county  of  Clccrjlir*^  In  the  deed  to  lead  the  ufes  of 
made  it  infenfible.    this   fine,    I  ft    November  1^)6^^    T.  Teatts  ;md   wife   and 

A  writ  of  CO-  otl^ers,  defcribed  to  be  tlie  devifees  under  the  will  of 
venant  cannot  ,  ,        «  y  r^n  r   -j    1 

be  transferred         J^^^^^    ^^^iZ^    conveyed   to  G///  an  undivided    two-and- 

from  one  county  thirtieth  part  or  (hare  of  and  in  the  river  Avon^  from  the 

to  another,  nor  ,       ^^   ^^^^  ^^^^^   j^^^    ^^j    ^j^j^j^^   ^j^^    mill-pool   or 

can  parimes  com-  '                                                                      .                   * 

prifed  in  wrong  weir-pool  below  Hanhan^%  mill  and  weir,  not  exceeding 

counties  be  tranf-     ^^^  hundred  and  fifty  yards,  made  navigable,  ufeful^  and 

pofed  to  the  right 

counties. 

But  additional  parilhes  in  the  fame  county  may  be  inferted,  where,  it  is  feen  by  a 
clear  relation,  that  land  in  thofe  pariihe«  was  intended  to  pais. 

pafiable 
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paiTable^  for  boats,  lighters^  and  other  veiTels,  in  purfu-  18 1 2. 

auce  of  the  a£t  (\'o  Ann  r.  8.  therein  named);    and  of 
and  in  all   lands,  tenements,   and  hereditaments,  pur-* 
chafed  by,  and  conveyed  to  the  ufe  of  the  copartners  and         Yeatks. 
undertakers,  mentioned  in  a  certain  indenture  of  the  nth 
March  1794}  (of  whom  John  Stagg  was  one,)  their  heirs 
and  affigns,  and  of  and  in  all  dividends,  profits,  privi« 
leges,  and  advantages  to  the  faid  undivided  thirty-fecond 
part,  ^longing  or  appertaining,  and  all  the  eilate,  &c. 
of  the  conufors  of  and  in  the  premifes  by  virtue  of  the 
faid  z€ty  indenture  of  copartnerihip,  and  will  of  John 
Siaggf  or  othcrwife.     The  act  10  Ann.  r.  8.  (local  and 
perfonal,)  entitled  an  a£l  for  making  the  river  Avon^  in 
the  counties  of  Somerfit  and  G/p^r^rr,  navigable,  from  the 
city  of  Bath  to  or  near  HanhanCs  mills,  reciting  that  the 
clearing  a  paflage  for  boats  upon  the  river  Avon  from 
Bathf  in  the  county  of  Somerfet^  to  Brijlol^  in  the  counties 
of  Somerfet  and  Glocefter^  would  be  beneficial  to  trade, 
empowered  the  mayor,  aldermen*  and  common  council 
of  the  city  of  Bath^  their  fucccfTors  and  afligns,  and  fuch 
perfons   as   they    (hould   nominate   and    appoint,   their 
deputies,  &c.,  at  their  proper  cods  to  make  the  river 
Avon  from  the  city  of  Bath^  down  into  and  within  the 
mill-pool  or  weir-pool  below  HanhanCs  mills  and  weir, 
not  exceeding  150  yards,  navigable,  &c.,  and  to  ufe  fuch 
navigation  by  and  through  fuch  paflages  and  watercourfes 
into  the  faid  river  as  they  (hould  think  fit,  and  to  fet  out 
and  appoint  towing-paths  for  men  for  haling  of  boat9, 
&c.  making  fatisfa^lion  as  therein  mentioned,  and  upon 
payment,  to  remove,  dig,  and  ufe  fo  much  of  the  land, 
and  eredl  works  for  the  effefting  and  maintaining  the 
navigation  as  they  (hould  think  requifite.     In  the  profe- 
cution  of  the  purpofes  of  the  ft£l,   feveral  parcels   of 
land  had  been,  before  pading  this  fine,  or  the  devife  by 
John  Stagg  after  mentioned,  purchafed  by  the  proprietors 
of  the  navigation  for  making  locks,   cuts,  and  wharfs, 

and 


Gill 
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and  they  had  paid  a  fatisfadion  to  certain  land  owners 
for  the  damage  done  to  the  land  in  making  and  efta* 
blifliing  thereon  public  towing-paths  in  certain  of  die 
Veates.        parifiies  through  which  the  river  pafledi  among  whidi 
were  the  parifhes  of  S/.  James^  in  the  city  of  Bath^  and 
Salfirdi  in  the  county  of  Somerfet :  fome  additional  build- 
ings and  worksj  not  mentioned  in  the  finei  had  alfo  been^ 
ere£led   and  made  iince  the  purchafes,  but  before  the 
fine.     It  had  been  now  objedled  to  the  title  by  S  pur* 
chaferi  that  the  defcription  of  the  navigation  in  the  fine 
was  not  agreeable  to  the  defcription  in  the  a£l,  and  was 
in  part  infenfible;    that   the   purchafed    lands  in    iha 
parifii  of  5/.  James^  Bathf   (which  was  not  n^ntioned 
at  ally)  and  in  that  of  Salford^  in  the  county  of  Sonuffetf 
(which  was   falfely   defcrlbed  as   in  Glocefler/hire^)   did 
not  pafs  by  the  fine  \  that  the  lands  in  Hannam  did  not 
pafs,  becaufe  there  was  no  fuch  parifli  as  Hanhanfs  ia 
the  county  of  Somerfet^   Hannam  being  in   the  county 
/&  of  Glocefter^  and  being  a  hamlet  within  the  pariih  of 
Bittons   that   the  new  ere£lionS|   buildings   purchafedi 
and  towing-pathS)  ought  to  have  been  fpecified  in  the 
fine»  and  that  the  number  of  acres  of  land  in  Smnetfei 
comprifed  in  the  fine  was  lefs  than  the  whole  that  bad 
been  purchafed  before  the  fine,  which,  therefore,  wasin- 
fufficient  to  comprehend  it.     Pell  Serjt.  in  Eafter  term 
1812,  moved  to  amend  the  fine,  i.  by  making  fuch  in- 
fertions   and  omifljoris  of  words  as  were   necefliry  to 
render  the  infenfible  defcription  of  the  navigatiDU  cor- 
reft,  and  conformable  to  the  defcription  in  the  deed; 
2.    by  inferring   the    parifli    of   St,  James   in  the  city 
of  Bath  :  3.  by  tranfpofing  the  parifli  of  Hanhanfs  from 
the  county  of  Somerfet  to  the  county  of  Glocefler ;    4.  by 
tranfpofing  the  parifli   of  S.ilford  from  the   county  of 
Gloce/Ier,  to  the  county  oi  Somerfet :  5.  by  inferting  the 
purchafed   and  newly-ereflcd  buildings  \  6.  by   fub(U* 
tuting'  fix  acres  of  land  for  three ;  and,  7.  by  adding 
common  of  paflure  (which  had  been  anticntly  appurte* 

3  nant 
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nant  to  the  land  purcbafed,  before  it  was  cotiTerted  to  l8i9. 

locks,  whaif S|  t  «nd^*watercouTfes).     He  conceived  this 
amendment  was  warranted  by  the  above  ftatement  of 
the  deed  to  lead  the  ufes,  and  by  an  affidarit,  which 
ftated  that  the  navigation  in  qneftion  had  been  made 
tinder  the  recited  zGty  that  in  fines  levied  of   other 
(hares  in  the  fame  property  the  premifes  were  defcrlbed 
fai  terms  fimilar  to  thofe  now  fought  to  be  obtained ;  that 
the  lands  omitted  had  formerly  been  purchafed  and  paid 
for  by  the  proprietors  i  that  the  local  fituation  of  the 
ieveral  premifes  was  fuch  as  above  mentioned ;  that  the 
proprietors  of  the  tolls  were  entitled  to  the  premifes 
fought  to  be  inferted,  and  in  pofleflion  of  them  fo  far 
as  their  public  nature  permitted  them  to  be  the  fubjedls 
of  poifeflion ;  that  the  prefent  vendor  believed  all  the 
premifes  had  been  int<?nded  to  pafs  by  the  fine,  and  he 
had  been  in   poiTefTion   20  years   and   upwards.     PeU 
urged  that  the  Court  would  have  no  difiiculty  in  tranf- 
pofing  the  pariflies  to  their  proper  counties.     The  deed 
to  lead  the  ufes,  he  obfer\'edj  mentioned  neither  county 
nor  pariCh  for  any  parts  of  the  premifes,  but  this  was 
a  double  fine  levied  in  both  counties.    The  length  of 
time  which  the  vendor  had  already  pofleiTed  the  pro- 
perty was  a  bar  to  a  formedon  or  ejeftment,  and  the 
amendment  was  only  aiked  ex  majori  cauteld. 

Heath  J.     "Wiih  refpeft  to  tranfpofing  the  parifhes 
from   one   county  to   another,   I  never    remember  an 
amendment  of  this  fort.     A  writ  of  covenant  is  a  real 
a£lion,  and  is  local.     If  a  perfon  brings  a  real  a^iion 
in  one  county,  how  can  the  Court  amend  it  by  making 
it  to  be  an  aftion  in  another  county  {a).     With  refpeft 
to  the  amendments  prayed,  we  cannot  help  fuch  extreme 
negligence  as  this ;  we  may  help  lefler  matters :    if  par- 
ities will  employ  an  ignorant  man  to  do  their  bufinefs,  it 
cannot  be  helped. 

{a)  And  fee  Anonjmousf  antff  ill*  4^Z,Mccm 

Thi 
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1 8 12.  The  Court  rejefled  the  application. 

Gill 
V.  The  reporter  feeing^  upon  examination  of  the  titles 

Y£AT£s.         that  the  land  in  Hanham  in  Glocefterjhire  well  pafled  as 
comprized  in  the  pariQi  of  Bitton  in  that  county.  Stork  r. 
Fox,  Cro.Jac.  lao.    Waldronv,  Mufcarit.  i  Vent,,  170.  and 
that  the  enumeration  of  the  pariflies  of  Salford  in  Gbcrf* 
terjhire,  and  of  Hanhants  in  Somerfctjbirs,  neither  of  which 
had  exiftcncci  was  mere  furplufagef  which  did  not  vi* 
tiatei  and  that  the  common  of  paiture  was  obfolete  and 
immaterial  \  and  the  purchafers  con  font  ing  to  take  their 
chsnce,    upon    the   con(lru£lion   of  the   infenfible  de» 
fcription  of  the  river  in  Gioccfterjbire,  dircfted  a  frefli  ap- 
plication to  be  made,  rc(lri£ling  it  to  fuch  amendments 
as  appeared  to  be  warranted  by  the  muniment}   (tated 
below.     Accordingly  in  this  term,  Lens  Scrjc.  moved  to 
amend  that  branch  of  the  fine  only  which  related  to  the 
premifes  in  the  county  of  Somerfet,  i.  by  making  tht 
defcription  of  the  navigation  in  that  county  fenfible,  is 
conformity  to  the  deed  of  ufes,  and  on  the  authority  of 
Coole  Plaintiff^  Aiilles  Deforciant,  ante,  iv.  644.  \  2.  by 
4  inferring  the  parifhes  of  St.  James,  Bath,  and  Salford,  in 

the  county  of  Somerfet,  and,  3.  the  purchafcd  and  late 
erefted  buildings  and  works  under  the  defcription  of  fife 
mcfTuages,  five  mills,  five  warchoufes,  five  (tables,  five 
quays,  five  wharfs,  five  tofts,  five  gardens,  and  five  ways, 
(of  which  laft,  a  fine  lies,  2  Ed.  i»/o.  19.  cit.  Weji.  Sfmk. 
Fines,/.  265.  ace.  de  pajfagio,  ibid.)  and,  4.  by  fubdituting 
**  fix"  for  <'  three"  acres  of  land  upon  the  principles  fre- 
quently admitted  by  the  Court,  as  inftanced  in  the  cafes  of 

,  Demandant,  Shaw,  Tenant,  Hawkins,  Vouchee,  antt, 

'  iii.  74*  Home, Demandant;  •^^'^,  Tenant ;  Roffiter,  Vouchee; 
ante,  iv.  366.    Strong,  Demandant ;  Still,  Tenant;  Drake, 
Vouchee;  ante,  ir.  155.     Rolf e.  Demandant ;   Lacon,  Te^ 
nant :  Anguijh,  Vouchee;  poji,  v.  2.  and  Lambe,  PUiintiff; 
Reajlon,  Deforciant;    p$fi,  v.   207.      The   fafts   which 

were 
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were  relied  on  to  warrant  the  amendment  were  as  fol-  181 2. 

lows :  the  deed  to  lead  the  ufes  did  not  in  the  parcels 
enumerate  any  county  or  pariflieS)  nor  any  quantity  of  land^ 
but  it  purported  to  pafs  all  the  premifes  that  were  de- 
▼ifed  by  the  will  of  John  Staggf  and  all  the  lands  pur* 
chafed  for  the  ufe  of  the  undertaking,  and  all  the  rights 
ghren  by  the  zGt  of  Parliament.  The  will  of  John 
Stagg  did  not  fpecify  the  quantity  of  land,  or  the 
pariflies ;  but  he  devifed  to  the  DeforceantSj.  and  the 
heirs  of  certain  of  them,  <<  all  his  {hare  and  intereft 
in  the  copartnerfliip  or  undertaking,  for  making  the  river 
jtvon  navigable  from  Hanham  mills  to  the  city  of  Bath!* 
What  that  ihare  was,  appeared  by  an  indenture  of  32 
parts  of  the  iTth  day  of  March  1724,  by  which,  after 
reciting  that  the  a£t  of  10  Ann.  c.  8.  empowered  the 
mayor  and  corporation  of  Bath^  their  nominees,  and 
affigns,  to  make  the  river  navigable,  and  reciting  that  by 
'  indenture  of  the  loth  of  March  ifli^^  the  mayor  and 
corporation  had  afligned  that  power  to  32  perfons,  of 
whom  John  Stagg  was  one,  the  (aid  John  Stagg  and  the 
other  31  perfons  mutually  covenanted  to  become  co« 
partners  in  the  making  of  the  river  navigable,  and  alfo 
in  the  purchafing  fuch  trnfbs  of  land' adjoining  to  the 
river,  as  were  needful  to  be  cut  into  watercourfes  and 
locks,  for  haling  paths,  and  other  neceflary  ways.  An 
affidavit  now  produced  dated  conveyances  made  to  the 
undertakers  in  17255  of  certain  pieces  of  meadow 
land  in  Salford  Common  Mead^  in  the  parifh  of  M^ 
fordy  in  the  county  of  Somerfetf  and  certain  land  taken 
out  of  a  meadow  called  the  Amerj^  lying  next  to  the 
river  Avon,  in  the  city  of  Bath^  &c. ;  and  another 
indenture  of  i8th  December  1730,  between  the  fame 
parties  as  the  lad-mentioned  deed,  after  a  recital  where* 
of,  and  that  a  wharf  and  warehoufe  had  then  been 
built  on  the  premifes,  the  conveying  parties  covenanted 
with  the  purchafers  to  levy  a  fine  of  the  fame  premifes 
Vol.  IV.  3  C  by 
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by  the  (ame  defcriptloni  and  to  the  ufes^  of  the  foregoing 
deed }  and  in  Michaelmas  term  4  C.  a.  a  fine  was  in 
purfuance  thereof  levied  of  the  lame  premifes  by  the 
defcription  of  one  warehoufe  and  one  wharf^  with  the 
appurtenances,  withb  the  parifh  of  £f .  James^  in  the  cttf 
^  Bath.    The  vendor^s  affidavits  dated  the  contents  of 
thefe  feveral  documentSj  and  that  the  omitted  lands  wcfe 
in  the  refpe£tive  counties  and  in  the  refpe£live  parifliei 
fought  to  be  inferted ;  that  tlie  additional  buildings  Ind 
been  ere^led  before  the  date  of  the  fine  and  of  the  will 
of  John  Siaggf  according  to  his  information  and  bdiefi 
and  were  then  in  the  occupation  of  the  proprietors  of  the 
32  (bares  in  the  tolls  and  undertakings  and  that  pajmolt 
had  been  anciently  made  by  the  undertakers!   as  was 
witnefled  by  certain  deeds  poU|  of  fums  in  compenfation 
for  the  injury  which  the  owners  of  certain  lands  in  iome 
of  the  pariQies,  wherein  they  did  not  purchafe  any  e&Mt% 
permanently  fuftatned  by  the  public  eaiement  and  tew- 
ing-paths  thereon>  fet  out  and  made  by  the  undertaken 
under  the  powers  of  tt^e  a&>  for  the  fubje£ls  navigating 
the  river  \  that  the  vendor  had  been  20  years  in  enjoy- 
ment  of  his  ihare,  and  that  he  believed  ail  the  premiiei 
were  intended  to  pafs,  but  had  been  omitted  through 
negled,  and  that  all  the  conufors  were  dead,  fo  that  no 
new  fine  could  be  levied.     Lens  compared  this  to  Ae 
cafe  of  fines  of  (hares  in  the  New  River  Compsfiji 
wherein  omiifions  of  very  numerous  pari(he8  had  often 
been  amended. 

The  Courts  upon  thefe  affidavits!  and  infpeAion  of  the 
deed  to  lead  the  ufes,  and  an  office  copy  of  the  devife  by 
John  Staggf  without  difficulty  permitted  the  amendoKBt. 
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Hilary  Ternii 


In  the  Tikf^Akd  Tear  of  the  Reign  of  Georob  IIL 


^*ittm 


CoLLETT  V.  Bland,  Wilsoit,  and  Fisher.  ^^  «3* 

•THE  Plaintiff  fued  out  a  capias  againft  JFil/on  return-      TheHiintiff 
able  on  die  effoiA  day  of  Trinity  term,  lodi  June  J^^^^^^ 
iSti.    The  Defendants  Wltfon,  Blantt,  thA  Fi/bery  en«  tithongh  the  on- 
tcirt  into  a  bail-bond.  The  Plaintiff  nerer  declared,  nor  ginil  a^ioii  !•  out 
obtained  any  rule  for  time  to  declare  fai  tlie  original  ac^  ap^^ng  when 
tkm,  but  took  an  aiSgnment  of  the  bail4>ond,  and  fued  the  bail-bond  wat 
out  a  writ  thereon  againft  the  bail  and  principal,  tefted  ^%^* 
Ae  nth  of  May  in  Eajttr  term  t8i2,  and  returnable 
on  the  monow  of  the  H(Jy  Trinity ^  which  was  fenred  on 
iScK  ajd  of  May. 

Lens  Serjt.4had  obtained  a  rule  nyi  to  fet  aflde  the 
proceedbgs  in  this  adion,  upon  die  ground  diat  die 

3  C  2  original 


7i6 


1813. 


COLLETT 
v. 
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original  a£lion  'being  out  of  court  for  want  of  a  declara- 
tion! the  Plaintiff*  could  not  afterwards  proceed  on  the 
bail-bond,  for  which  he  cited  Pigg$tt  v.  Trufte^  3  Bof.  if 
Pull.  221.  and  Sparrow  v.  Neyler^  2  BL  876. 

OnJUnv  Serjt.  now  (hewed  caufe  againft  the  rule.  If 
the  Plaintiff*  were  to  proceed  in  the  original  a^ion  after 
taking  an  affignment  of  the  bail*bondj  he  would  therebj 
wave  the  affignment^ 

LefUf  in  ibpport  of  his  rule,  obferved,  diat  it  did  not 
apppr.ln  this  cafe  whether  the  original  action  was  out  of 
court  before  the  plaintiff*  took  the  affignment  of  die 
bail-bond,  or  not :  if  it  was  then  out  of  courts  all  die 
fubfequent  proceedings  would  have  been  irregular,  ac- 
cording to  Spamnv  y.  Nejler^  if  it  was  not,  ftill  die 
Plaintiff's  laches  was,  according  to  Piggott  v.  Tn^i  t 
good  ground  for  an  application  to  the  equitable  jorifiiic- 
tion  of  the  court  for  relief,  and  as  the  Plaintiff  in  whofe 
knowledge  the  fadt  lay,  had  not  (hewn  by  his  affidatit 
that  the  afTignment  was  taken  before  the  original  aSioD 
was  out  of  Court,  it  muft  be  prefumed  moft  (hoi^j 
againft  htm. 

Tlje  Court  held  that  the  circumftance,  that  the  original 
aQion  was  out  of  court,  would  not  aid  the  Defendants. 
The  counfel  for  the  Defendants  did  not  explain  how  it 
was  either  u(ual  or  prudent  to  proceed  in  the  original 
a£iion  after  proceeding  againft  the  bail.  It  did  not 
appear  to  the  court  how  any  thing  that  took  place  in  die 
original  caufc  after  the  a£^ion  againft  the  bail  was  coflH 
menced  could  be  material  thereto,  and  they 

Difcharged  the  rule. 

The  officers  agreed  it  never  was  ufual  in  fuch  cafe  to 
proceed  in  the  original  a£lion. 
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SiFFKiN  v.  Glover.  ^^'''  ^3- 

npHIS  was  ah  a£^ion  upon  a  policy  at  and  from  London      A  licence  to 

to  Archangel^  and  back  again  to  London.     The  veffel  ^^«'  y^^^^  " 

failed  under  a  licence  from  the  king  in  council,  to  trade  ^^^^  j  °  ^U 

ia  grain,  and  certain  other  fpecified  articles,  which  was  proteA  the  adven- 

to  continue  in  force  till  the  20th  of  SeptemieriSio :  an  *"'*  ^V^'f  ^^*^ 

.       day,  II  It  be  pro- 

order  in  council  extended  the  time  of  all  licences  which  traced  by  eveuti 
«rere  to  expire  on  that  day,  to  the  ill  of  Jl^ttiy'iSii*  ^^^  ^^«  ]lctJi£ed 

rrm      «•  i«        t'  t.'*t^f     party  cannot  con- 

Tne  ihip  proceeded  on  her  voyage,  and  arrived  at  ArcA-  ^.^i 

aftgfl  on  the  26th  of  Augujl  18 10,  and  her  cargo  was       And  where  a 
confifcated  by  the  Rujftan  government,  that  occafioned  ^"^^^^houT* 
delay:   on  the  1 8  th  of  September  18 10,  the  captain  re-  Uchei  after  the 
ceived  permiflion  to  fliip  a  cargo  for  a  neutral  port ;  (he  licence  expired, 
could  not  however  complete  her  loading  till  the  i6th  of  r^,  ^f  t^f  fe^, 
OBober:  that  cargo  was  pitch',  tar,  and  mats.     The  (hip  neceflarily  un- 
ified on  her  homeward  voyage,  but  was  obliged  to  put  ^^^  inthecourfc 

'   °  ....        of  the  voyage*  and 

back  and  winter,  being  impeded  by  floating  ice,  and  having  deftroyed  by  fire 

been  ftranded,  (he  was  obliged  to  unload  for  the  purpofe  of  on  Ihore,  held  that 
repairs,  and  the  mats,  which  were  not  taken  on  boatd  jg^^^^^^^^'^of 
for  dunnage,  but  conftituted  a  confiderable  part  of  her  the  fpecified 
cargo,  were  deftroyed  by  fire:  the  (hip  was  reloaded  with  gooda,  fubftituted 
wheat,  having  lain  in  that  place  long  enough  to  corre-  y^xariU 
fpond  with  Engfandy  and  receive  direftions  fo  to  do,  and 
to  proceed  to  Leith  for  orders.    The  owners  in  England 
obtained  another  licence  for  the  Anna  Maria  to  return 
from  Archangel  to  Leith  with  a  cargo  of  grain,  &c.,  which 
licence  not  being  with  the  (hip,  her  clearance,  with  the 
cargo  of  wheat  could  not  be  indorfed  on  it  at  the  time*  of 
her  obtaining  it.   Shepherd  Serjt.,  for  the  Defendants,  con- 
tended the  adventure  was  not  fufficiently  protected  by 
the  firft  licence,  becaufe  it  required  the  clearance  to 
be  indorfed  ;  and  the  clearance  of  the  fubftituted  cargo 
was  not  indorfed;  fecondly,  becaufe  that  licence  was 

3C  3  diredied 
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1 8 1  J*  directed  and  bad  been  applied  to  a  difierent  bonfeward  car* 
gO|  and  alfo  becaufe  it  had  expired  before  (hipping  t)ui 
cargo ;  nor  by  the  fecond  licence,  becaufe  the  fliip's  dear* 
fince  with  the  fecond  cargo  ws^s  not  indorfed  thereon,  and 
alfo,  becaufe  if  the  (hip  failed  for  London^  the  fecood 
licence  legalized  a  difierent  Toyage  from  that  on  whidi 
Ihe  failed ;  and  that  if  (he  failed  for  leitb^  the  Plaintif 
^\ild  not  recover,  becauie  that  waif  a  deviation  from  the 
voyage  infured.  GMsJ.f  before  whom  the  cau(e  wai 
tried  at  the  LohJom  fittings  after  Micbadmms  term  il|ia, 
was  of  ||P||jf*  that  the  original  licence  fuffidently  pio- 
te6:ed  the  dl^>  but  referred  the  objeAions,  fubjeA  to 
which  the  jury  found  a  verdiA  for  the  Plaintiff. 

ihepherd  Seijt.  now  moved  to  fet  afide  the  verdift 
and  have  a  new  trial,  upon  the  (ame  obje^ons.  It  had 
been  ruled  that  this  cargo  of  wheat  was  not  proteded 
by  the  firft  licence,  in  a  caule  of  Siffkin  v.  jlUmtai{s)  on 
thb  fame  policy,  tried  before  Lord  EOeniorm^  0*1$ 
(which  cafe  was  alfo  cited  at  the  trial.)  He  alfo  oiged 
that  the  owners,  by  obtaining  a  new  licence,  had  (hewn 
that  they  eleAed  to  abandon  the  former  licence,  eves  if 
it  would  have  otherwife  ferved  them. 

Mansfield  C.  J.  The  Plaintiff  had  a  licence  whlcl^ 
was  fufficient :  he  thought  he  had  not  one,  and  he  ob- 
tained another,  which  did  not  ferve  him  :  but  how  did 
that  control  the  effect  of  the  efficient  licence,  which  be 
before  had  ?    There  is  nothing  in  the  obje£lion. 

GiBBS  J.  Lord  Ellenborough  himfelf  has  fince  toU 
me  that  the  cafe  cited  went  off  on  the  ground  that  dit 
deby  which  arofe  before  (hipping  the  firft  homewud 
cargo,  was  not  fufficiently  accounted  for.    The  ca(e  thea 

{a)  SttSifkin  y.  AUnutU  i Matdi  ^  Sdvyihz^ 

ftaods 
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ftands  thus.  The  (hip  fsdls  with  a  licence^  which  is  to 
expire  on  a  certain  day.  A  dehy  had  arifen^  which 
was  moil  fatisfadorily  accounted  for^  and  the  caufe  of  it 
is  not  removed  until  after  it  had  become  phyfically  im« 
ppflUde  that  (he  (hooM  get  her  cargo  before  die  day 
firft  fpecified.  On  the  i6th  of  0£hier  (he  does  get  her 
caigo»  and  as  (he  is  coming  home,  a  great  part  of  her 
c^m^  is  burnt ;  and  the  owners  finding  that  it  was  more 
eypeditiOtts  to  bring  home  a  cargo  of  wheat  than  to  ob» 
tain  pitch  and  tary  and  to  make  up  the  deficiency  of  the 
mats  tiat  were  buntt,  for  the  (aka  of  «CB|^^ 
load  the  Ump^  and  (he  brings  home  the  wfll^^iereby 
better  «n(wernig  the  purpo(e  of  the  perfims  who  granted 
the  licenee»  and  of  Aab  who  obtained  it  The  owners 
ppecused  a  new  licenoei  for  a  loyage  Crom  jtrtiattgel 
UrnSt  to  LeUif  and  the  Defeadm  coittended  dot  ifaie 
was  a  deviation^  but  the  captain  fvovs  it  was  only  hie 
iaftent  to  touch  at  Likb  for  his  iaftnidioBSs  and  proceed 
toLondm:  the  captain  did;  not  even  know  that  there 
ezifted  a  new  licence:  the  parties  applied  for  the 
new  licence  ex  majori  cauulif  but  they  were  under  a 
mtfUke  in  thinking  the  dd  licence  would  not  pfote£fc 
diem* 

He  reft  of  the  Court  concuned  in 
refufing  the  rule. 


7X> 
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I8I3. 

^^*  »7«  BuRNE  V.  Richardson. 

A  termor,  who  rpjiE  d^j^  ^f  j^^j  had  demifed  ftaUs  in  Cmmi 
lets  to  an  under-       X  *^ 

tenant,  cannot,  Gardin  market  to  Hughes^  and  //v^i^j  had  under- 

after  his  term  ex-  let  to  the  Plaintiff,  as  tenant  from  week  to  wedL 
£ii^^^f^  i%Ar/8  term  being  expired,  the  Duke  of  Bidford  hid 
the  underwtenancy  circulated  a  printed  notice  among  all  the  under«tenantt| 
liy  diftrefs,  if  the    ^xing  thzt  Hugie/s  term  wa«  expired,  and  that  the? 

under-tenant  re-  ^*  *  '^  ' 

fufes  to  acknow^     "^^^  ^  ^^fi^  ^^  ™^^^  '^°^*     '^^^^  ^^  expiration  of 
ledge  him  as  land-  the  termfngBir  continued  to  claimthe  rent  of  the  Plaintiff 

li  dJ^rof^  for  his  ftaU,  who  paid  it  feveral  times  under  a  proteft 
difirels.  that  Hughes  had  no  right  to  it,  in  order  to  avoid  a  dif^ 

d^"^^  Ml  ^*^**  ^^  length  he  refufed  to  pay  the  rent  any  longer, 
retains  the  pof-  whereupon  the  Defendant,  as  the  bailiff  of  Hugbes^ 
feffio^  diftrained,  and.  the  Plaintiff  brought  trefpafs,    and   at 

tei^m,^thSfeU.  *®  ^'^^?/^*  fittings  ^htt  Michaelmas  term  r  812,  be- 

der-tenant  retains  fore  Mansfield  €•  J.,  recovered  a  verdi£l  for  3/.   i8/., 

the  pofleffion  after  ^^hich 

the  term,  is  not 

liable  for  meihe 

profits.    Per  Blojfet  Serjt.,  for  Vaughan  Serjt.,  now  moved  to  ytX 

Mansfield  C.  J,      afide,  contending  that  inafmuch  as  the  ground-landlord 

was  entitled  to  recover  this  fum  from  Hughes^  under  the 
title  of  mefne  profits,  it  would  be  no  hardfliip  on  the 
Plaintiff  that  the  dillrefs  (hould  be  held  good,  becaufe 
the  Duke  was  entitled  to  confider  Hughes  as  holding 
over  through  the  medium  of  the  Plaintiff,  and  therefore 
might  maintain  an  a£^ion  againft  him  for  mefne  profits. 
The  Plaintiff,  knowing  that  Hughe/s  term  had  expired, 
had  neverthelefs  paid  him  rent  fubfequently  accrued, 
and  had  thereby  recognized  him  as  his  own  landlord,  and 
was  now  eftopped  from  contefting  his  title. 

Mansfield  C.  J.    The  Duke  may  recover  againft  the 
Plaintiff  for  meIhe  profits  the  fame  fum  which  Hughes 

14  now 
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now  contends  the  Plaintiff  is  bound  to  pay  for  rent  to 
himfelfy  but  muft  not  the  Defendant  in  an  a£lion  for 
meihe  profits  be  the  perfon  in  a&ual  poileflion  and 
trefpailing  ? 


7ai 


i8i3' 


Burns 
Richardson. 


GiBBS  J.  The  Plaintiff  was  weekly  tenant  under 
Hughes  J  as  Hughes  was  under  the  duke ;  both  their  terms 
ezpirei  and  both  have  notice  of  the  determination  thereof* 
The  Plaintiff  fays,  your  term  is  up,  I  will  pay  you  no  more 
rent,  but  I  pay  the  money  to  present  a  diftrefs:  and  it' 
is  faid  this  is  to  enable  Hughes  to  diftraiii^;^when  die 
Plaintiff,  at  laft,  declines  paying  any  loirii|er/  If  this 
was  rent  due,  was  it  due  by  privity  of  contrad,  or  pri- 
vity of  eftate  ?  I  conceive  by  neither.  There  is  no  pre- 
tence for  the  motion. 

Rule  refufed. 


Rule  of  Practice. 


Jan*  »7« 


niHE  Court  on  this  day  again  promulgated  their  rule      Two  days*  nd- 
that  no  motion  for  a  new  trial  would  he  entertained  tice  to  be  gitcn  of 
unlefs  two  days  previous  notice  {hould  be  given  of  the  mo*  ^j^ 
tion  to  the  Judge  who  had  tried  the  caufe,  that  he  might 
be  enabled  to  bring  down  his  notes  of  the  evidence,  and 
have  them  ready  in  court  at  the  time  when  the  motion 
Ihould  be  made. 
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(IN  THE  EXCHEQUER.CHAMBER.) 
'**•  *•  Anohtmous. 

Ko  intcreft  on  if-  QdSELEB  moved  for  intereft  on  the  affinnanet  m 

firmaDceinerrorof  ^^^^  ^  ^  judgment  obtained  on  a  reconizaiice  of 

a  judgmeiit  on  a  ^     o  -o 

haul  rtcognizance  ^^9  '^  ^  Court  of  Kin^f  Bench.  Tbe  Comt  tdvM 
in  theKlog^f  it  on  account  of  the  difference  between  the  form  of  At 
^""^^  iiKogBiaanar;m  the  Court  of  Kwf^i  Btmcbj  and  that  ia 

dM  Cmtmom  PUtu,  being  in  the  Kia^s  Bmcb  confined  lal 

the  amount  of  tbe  debt* 


jan.%t.  Levin  v.  Nbwnham. 

Whether  the  TTHIS  was  an  a£lion  upon,  a  policy  efieAed  upon  Ae 
S^S^'^uI  fliip  Harm^fty,  on  a  voyage  to  the  Baltic,  with  liberty 
wi^iin  her  poet  of  ^o  wait  off  any  port  for  information!  and  the  other  ex- 
diichai|e9  is  a  fad  ten£ve  powers  given  at  this  time  to  the  affured  in  fimihr 
q^eftiwi  rf^Iaw^  *  policies,  and  the  (hip  was  warranted  free  froA  capture  in 

her  port  p(  difcharge.  The  caufe  was  tried  before  GiUi  J.| 
at  the  fittings  after  Michaelmas  term,  i8i2,  when  it  was 
proved  by  the  mate  of  the  veflel,  that  the  veflel  arrifcd 
off  PillaUf  deeply  laden,  and  caft  anchor  in  PiJlaiHrtaitf 
two  German  (or  eight  EngU/h)  miles  from  the  fhore,  is 
ten  fathoms  water,  in  order  to  enable  the  fupercaigo 
to  get  information  from  the  land.     It  did  not  appear 
that  the  mailer  had  received  any  previous  intelligence 
of  danger  at  Pillau.    The  veffel  was  there  captured. 
She  could  have  come  in  nearer  to  the  fliore,  if  the  mafter 
had  fo  chofen,  without  unloading.    There  was  a  con* 
fiderable  druggie  upon  the.poipt  whether  flie  had  drop- 
ped anchor  there,  merely  for  the  purpofe  of  the  fuper* 

cargo's 
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call's  going  oo  (bene  to  obtain  infomiatioii  lo  anaUo         i8i3« 

him  to  (eleGt  his  port  of  difcharge«  or  whether  flie  caft 

anchor  becauie  Ihe  had  ahead  j  cbofim  Fillau  as  her  port 

of  dilicharge.    The  charter  party  described  Pilku  as 

her  deftined  port^  with  liberty  to  call  at  Carl/bam  for 

information.    The  invoice  and  bill  of  lading  fpoke  of 

f^iUsu  as  the  port  of  dilicharge.  The  Defendant  aflomi^g 

that  fach  was  the  cafe,  infifted  that  the  underwriter  was 

proteded  by  the  warranty.     GMi  J.  told  the  ^ury  that 

this  was  frimJ  fuie   evidence  of  an  intent  to  go  to 

Pillau  as  the  market>  but  be  direded  them,  that  the 

owner  might  alter  that  intent,  and  might  either  fuipend 

it|    and   wait  for   information    whether  it  were  fafe 

to  go  into  PUIau  or  not,    or   that  he  might  wholly 

alter  it ;  and  if  he  had  fttQ;>ended  his  intention,  then, 

lyotil  he  had  nsade  up  his  mind,  Pillau  was  not  ius 

port  of  difcharge;   and  the  learned  judge  left  it  to 

the   }ury^    whether,    upon  the  whole,    they  thought 

he  had  made  it  his  port  of  difcharge  or  no^  but  re* 

ierved  liberty  to  the  Plaintiff  to  move  for  a  new  trial, 

fubjeft    whereto,   the  jury   fqund  a    verdi^   for  the 

PhuntiC 

Pen  Serjt.,  now  moved  to  fet  afide  the  verdid,  and 
have  a  new  trial  in  this  and  two  other  caufes.  He  (aid 
he  meant  to  make  two  great  queftions :  firft,  that  the 
evidence  had  eftablifhed  the  hCt,  that  the  aflureds  had 
made  Pillau  their  port  of  difcharge ;  fecondly,  that  the  « 
▼eficl,  when  captured,  was  within  the  port.  The  doubt 
was,  whether  it  were  not  a  mixed  queftion  of  law  and 
hCtf  whether  the  Ihip  at  the  time  of  the  capture,  were 
in  port  or  not;  though  there  was  circumftances  in 
J^algleijb  y.  Brooht  15  ^^>  303.,  which  did  not  exift 
here :  he  intimated  that  the  learned  judge  had  referved 
the  point,  in  confiequence  of  a  difference  in  opinion 
between  this  Court  and  the  Court  of  King^s  Bench,  as 

that 
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that  Court'  had-  etprefled  their  fentiments  in  the  cafe  of 
Dnlgleift)  v.  Brooke,  [The  Court  denied  that  there 
was  any  different*  between  the  judgment  of*  the  two 
courts^  as  the  opinion  of  this  Court  was  .eicprefled  in 
Kejfer  v.  Scottj  ante,  660.  The  fafts  in  Dalgleijb  v. 
Broole  did  not  fuppbrt  the  dodlrine  there  laid  down  ;  but 
this  Court'  adhered  to  the  do£irine,  not  relied  on  the 
fafts  of  that  cafe.] 


Mansfield  G.  J.  In  this  cafe,  I  have  no  doubt,  that 
Pillau  was  intended  to  be  the  fhip's  port  of  difcharge> 
if  it  were  fafe:  the  charter  party  is  made  on  the 
4th  of  September:  but  at  a  fubfequent  time^  the  loth 
of  September^  the  time  of  making  the  policy,  the  aflurance 
is  declared  to  be  to  any  port  or  ports  of  difcharge  in  the 
Baltic.  It  would  indeed  be  utter  madnefs  in  the  prefent 
political  ftate  of  Europe,  for  an  o>irner  abfolutely  and 
irrerocably  to  fix  in  this  country  a  fhip's  port  of  dif- 
charge 'f  and  I  cannot  think  that  either  the  owner  or  the 
mafter  of  a  veffel  would  do  it.  Extraordinary  powers 
are  now  given  to  touch  and  ftay  at  any  port  or  ports  for 
information.  According  to  all  evidence,  as  well  as  I 
recoiled:,  there  is  no  inftance  of  a  (hip  beginning  to 
lighten  fo  far  as  eight  miles  from  the  Ihore :  they  aft 
anchor  at  that  diftance  for  information  only. 

The  Court  refufed  the  rule. 


Fib.  $. 


Penson,  Executrix,  v.  Johnson. 


An  attorney's  bill  TPHIS  was  an  adfon  brought  to  recover  the  amount 
may  be  referred  ^^q  jq  ^he  teftator  for  buGnefs  done  by  him  ai  an 

though  ids  his  ex-  attorney,  and  the  Defendant  had  before  appearance 
ecutor  who  fues  obtained  a  rule  nifi  that  the  bill  might  be. referred  to 
^  ^  the  prothonotary  for  taxation,  and  that  the  proceedings 

might 
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adf^t  be  ftayed  upon  payment  of  what  ibould  be  found 
due^  and  the  co(U. 


Shepherd  Serjt.  now  oppofed  this  rule  'Upon  two 
grounds^  firft  that  the  Defendant  could  not  be  heard 
before  appearance;  fecondly,  that  according  to  the 
authorities  of  Lee  Epcecutor  v.  Knight f  Barnes f  119.; 
and  Chappie  and  another  executors  of  Gci^h  y«  Chapman^ 
JBames,  1 22.,  after  the  attorney's  death  the  bill  was  no 
longer  a  fubje&  of  taxation* 

The  Court  held,  as  to  the  firft  point,  that  it  was  the 
dsdly  practice  to  grant  Defendants  before  appearance  a 
fummoni  for  payment  of  debt  and  cofts ;  and  as  to  t}ie 
fecond  point,  that  the  pradice  was  otherwife  in  the 
Court  of  King's  Bench,  and  in  conformity  thereto,  they 
made  the  rule  to  refer  the  bill  for  taxation, 

Abfolute. 


Reyner  V,  Hall.  ^^i.  3. 

^  r^IS  was  an  adlion  upon  the  fame  policy  on  which      A  Ihip  was  in. 
the  Plaintiff  recovered  againft  Pear/an,  ante,  p.  662.  f^Jf"^"^^ 
Upon  the  receipt  of  the  letters  mentioned  in  that  cafe^  poru    A  letter 
ftating  that  the  Conftantia  had  been  taken  at  Swinnemund,  announcing  her 
being  forced  into  port  by  heavy  gales,  the  parties  fup-  j*^^„  ^J^,  on 
pofing  that  the  capture  was  of  the  nature  defignated  by  which  the  under- 
the  warranty  againft  feizure  and  capture  in  port,  and  ^"^^  ?*^^"'*** 
that  therefore  the  rifle  had  never  attached,  adjufted  on  former  fetumed» 

the  back  of  the  policy  a  return  of  the  premium,  to  which,  ^^  the  latter  re- 
ceived backy  the 
premium.  It  after- 
wards appeared  the  capture  was  not  in  port.     Held  that  the  ai&iried  was  not  predudtd 
iiy  the  adjufimeBt  and  repayment  from  recovering  on  the  policyy 

Whether  the  underwriter's  naioe  had  been  ftruck  off  the  adjuflment  only, 
Or  off  the  policy  alfo. 

as 


7a5  CASKS  n  titLART  Tl!RH 

I 

ai  Ift  ilfttal,  flie  Defendant  figned  the  Inittal  lettets  5f  Ul 
name,  and  afterwards  adually  paid  the  money;  ivfael^ 
upon  the  Plaintiff's  broker  ftruck  out  the  Defendanfi 
ixkiab  with  a  pen^  but  aceidentally  omitted  to  ffrike  out 
his  name  from  the  fubfcription  on  ihh  (Wee  of  the  poKtf . 
'  In  the  cafe  of  another  policy  upon  the  Uaat  rifle,  die  l)e- 
flmdGint'i  fubfcription  on  the  face  of  the  policy^  as  wdl 
nt  hii  faiitiali  fet  agamft  the  adjuftment  on  the  bad, 
ureve  ftmck  out  After  re-payment  of  the  premium  to  die 
afliired.  But  when  the  Plaintiff  became  more  fully  ae« 
quainted  with  the  circumftances,  he  infifted  that  the  lo& 
had  been  occafioned  by  a  tifk»  againft  which  be  Wtt  pro- 
te£^ed  by  the  infurancei  aid  he  brought  idds  afHun. 
Upon  the  trial  of  the  caufe  at  the  fittings  after  HMmj 
term  iSia,  the  jury  found  a  verdffl  for  the  Pfaiintiffy  and 
V^ghmn  SerjL  had  in  Btkfter  term  itia  obtluned  a ndc 
mji  to  let  it  afide^  againft  which 

Shefherd  and  Beft  Seijts.  now  (hewed  caufe.    llisf 
admitted  that  while  both  parties  were  ignorant  of  die 
fadi  they  might|  if  they  had  pleafed,  have  entered  into 
an  agreement  upon  that  ground,  to  refcind  their  con- 
tra£i  ;  but  that  was  not  this  cafe.     Here  the  parties  fe^ 
tied  the  account  upon  a  belief  that  they  knew  the  £id| 
but  they  were  miftaken  \  and  as  they  had  proceeded  10 
make  an  adjuftment  andeir  that  miftake  of  the  H(k%  when 
the  fa£l  was  cleared  up  they  were  reftored  to  dieir  olS* 
ginal  fituation.    They  admitted  that  where  both  partieii 
knowing  the  faA,  come  to  a  fettlement  on  a  miftake  of 
the  law,  they  are  bound  thereby  (a).     Da  Cofta  v.  Friibi 
Burr.  1966*  would  doubtlefs  be  cited,  but  it  was  not  ap- 
plicable.  Park  M  Inf.  6tb  td.  vol.  i.  ^.167.     TheGoort 
in  commenting  on  that  cafe,  take  the  diftindlioDi  that 
there  the  lofs  was  total  at  the  time  of  the  adjuftnaent 
and  payment,  and  therefore,  although  fubfequeotciccatt* 

(4)  S^^BriJbane  ▼.  Daci'eSf  fq/l^  y.  243* 

8  ftascei 
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ftasoes  changed  it  to  a  partial  loSh  ^  fettlement  flumld 

not  be  refonded ;  otfaerwife^  if  it  had  become  a  partial 

tob  before  the  adjuftment.    Bat  here  was  no  change 

in  die  cticninftances  of  the  TcfleL    The  captvre  waa  Kau» 

always  a  lufs  prote£led   by  the  policy^  although  the  , 

parties  did  not  know  whether  the  fpot  where  the  loft 

happened  was  widiin  or  without  the  port.    The  Plains 

tiff  had  receired  a  part  when  he  was  ^titled  to  the 

whole)  which  was  no  accord  and  ikthhCdon.    And  bt 

was  not  bound  by  the  miftake. 

Vaughan  and  Rough  Seijts.   contfit.      In  Rijner  Y« 
PearfoH^  there  was  no  adjuftment.    The  Plaintiff  reco* 
vered  on  the  merits*     H^^e  the  Plaintiff  was  concluded 
by  the  fettlement.  Bilbie  v.  LunUey^  2  Eafi.  469.  Where 
a  party  pays  money,  haying  either  the  knowledge,  or  the 
means  of  knowledge  of  the  true  ftate  of  the  £si£bS|  he 
cannot  recover  it  back.    There  the  underwriter  frho 
paid  had  omitted  to  read  a  letter  which  was  put  into 
hb  hands.    No  new  fadls  had  been  difcorered  in  the 
prefent  cafe  (ince  the  adjuftment :  the  parties,  when  diey 
made  it,  conftrued  the  fa£ls  ftated  as  amomitnig  to  an 
.^rrival.     Under  the  circumftances,  the  fpot  where  (he 
was  taken  mud  be  confidered  as  the  (hip's  port  of  dif- 
charge,  becaufe  (he  had  fele£led  it  for  fuch.   Dal^eijb  T. 
Brooke^  15  Eaft.  295.    The  parties  (b  confidered  it,  and 
if  they  were  miftaken,  it  was  a  miftake  in  point  of  hw, 
which  would  not  enable  the  Plaintiff  to  alter  the  prefent 
ftate  of  things.    Da  Cofta  v.  Frith  was  ftrongly  in  favor 
of  the  Defendant.    There  was  a  marked  diftindion  be* 
tween  mere  adjuftment  and  adiual  payment.     Herbert  v. 
Cbampioni  l  Campb.  134.     Shepherd  Y.  Chewter,  l  Campb* 
274.,  note  of  the  reporter,  which,  as  is  obferved  in  i  Purh 
en  Inf.  6th  ed.  167.,  is  very  fenfible  and  learned. 

Mansfield  C.  J.  The  (hip  was  loft.  The  defence  made 
to  tills  adion  was  in  fomc  refpefls  fimilar  to  that  made 

in 
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in  many  of  the  Pillau  cafes,  that  the  (hip  was  captured  in 
port,  where  (he  was  warranted  by  the  aflured  to  be  free 
of  capture*  Upon  that  queftion,  however,  the  Plamdff 
was  clearly  entitled  to  recover.  But  in  anfwer  it  is 
urged,  that  the  Plaintiff  having  received  a  return  of  the 
premium,  which  could  only  be  due  on  the  event  of  the 
(hip's  having  arrived,  the  Plaintiff  could  not  recover  for 
a  lofs.  In  Pearforf^  cafe,  the  only  witnefs  examined 
ftated,  that  the  return  of  premium  was  accepted  on  the 
fuppofition  that  the  fliip  .  was  a£lually  at  Swifmemtmd 
when  (he  was  taken.  Is  not  this  then  the  cafe  of  money 
paid  under  a  miftake  of  faA  ?  I  think  it  is,  and  that 
this  tranfa&ion  does  not  defeat  the  Plaintiff's  right  to 
recover. 

GiBBS  J.  I  am  of  the  fame  opinion.  The  Defendant 
(ays,  (ingenioufiy,)  that  it  was  a  miftake  of  the  law,  and 
that  it  was  agreed  that  the  place  where  the  (hip  was 
taken  (hould  be  confidered  as  being  at  all  events  the 
port.  But  this  is  not  a  corre£l  reprefcntation  of  the  cafe, 
it  was  confidered  that  the  (hip  was  in  point  of  fad 
aAually  at  the  port  of  Swinnemund. 

The  Court  held  that  there  was  no  diftinftion  in  favor 
of  the  Defendant  upon  the  policy  which  had  been  ac- 
tually cancelled.  It  was  only  the  cafe  of  an  inftrument 
deftroyed  by  miftake. 

Rule  difcharged. 
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Williams  v.  Land.  Fe^^. 

TENS  Scrjt.  had  obtained  a  rule  nifi  for  changing  the      In  cafe,  the 
venue  from  Devon  to  Cornwall.     The  a£tion  was  ^  "1.    *^J[  ^ 
cafe  for  overturning  the  Plaintiff  in  a  ftage  coach  in  a  entirely  as  to  re- 
journey  from  Exeter  to  Falmouth^  at  the  Cormjk  end  of  ^  ^«  ^^«*»»«»  *» 
the  bridge  erected  acrofs  the  Tamar^  which  divides  the  ^  injury  it  fuC- 
two  counties.  tained. 


Be/i  Serjt.  oppofed  the  rulej  firft,  upon  the  ground 
that  the  contrail  for  conveying  the  Plaintiff  was  made 
in  Exeter:  but  the  Court  held,  that  though  that  circum- 
ftan(^e  would  have  been  an  anfwer  to  the  application  if 
the  a£tion  had  been  ajfumfftty  yet  that  in  tort  it  was 
immaterial  to  the  caufe  of  a£^ion.  Bejl  then  urged, 
that  the  negligent  driving  mud  have  begun  in  the 
county  of  Devon^  before  the  coach  had  croffed  the 
Jilum  aqiue. 

Per  Curiam.  The  negligence  would  have  been  no 
caufe  of  a£fcion,  if  the  injury  had  not  been  fuf*'^ 
tained. 

Leni  made  his  rule 

Abfolute. 
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M.4*  Raogbtt  v.  Axmorc. 

Tfte  tcc«ptof     TTHIS  was  an  zStion  upon  a  bill  of  exchange,  brought 

^^^^io^  of         *g*'"ft  *«  acceptor.     It  was  tried  before  Mansfield 

the  drawer  ii  not    C.  J.  at  the  fittings  after  the  laft  Michaelmas  term,  when 

difehu^  by        ^jjg  defence  attempted  to  be  eftabliflied,  was,  that  the 

time  giten  to  ,     ,  ^    ^ ^       ,         '  .    .        r 

the  diawer.  acceptor  had  accepted  the  bill  for  the  accommodation  of 

the  drawer,  without  confideration ;  and  that  the  holder 
had  fince  given  time  to  the  drawer,  which,  according  to 
the  doctrine  laid  down  in  Laxton  ▼.  Peatt^  7,  Camfi. 
tSj;,  in  the  cafe  of  an  accommodation  acceptance^  dis- 
charges the  acceptor.  The  jury  found  a  verdift  for 
die  PlaintiflF,  and  Faughan  Serjt.  relying  on  the  fame 
authority,  now  fought  to  fet  it  afide  and  haT^antw 
trial. 

MAifsrtELD  C.  ).  It  is  probable  diat  the  bill  was 
accepted  without  confideration,  but  there  was  no  fuf- 
ficient  evidence  of  that  fa£i,  and  therefore  the  point 
relied  on,  dots  not  arife*  Neverdielefs,  except  in  the 
cafe  cited  from  CampbeU^  it  never  was  known  diat  any 
thing  paffing  between  other  parties  could  difcharge  an 
acceptor,  but  in  the  prefent  cafe  it  is  unneceflary  to 
decide  that  queftion.  {a) 

(fi)  See  FiHtum  v.  PocosAt  pojl.  ▼.  x^a. 
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Leach  v.  Hewitt.  Ai.  4* 

TTHIS  was  an  a£lion  upon  a  bill  of  exchange  purport-      One  who  with- 

ing  to  hte  dated  from  the  Northampton  Bank^  22  Sept.  ^^  ^xJ^umi  fhuid, 
i8i  I9  and  to  be  drawn  by  W.  Crooke^  as  agent  for  R^ers,  indorfes  at  bill  in 
Crookif  and  Company,  upon,  and  purporting  to  be  accepted  ^lji<^  !*<>*  *!»* 
by  Rogers  and  Co.  83.  Lombard  Street^  in  favor  of  the  ceutor  an  fidti- 
Defendant  or  order.     Upon  the  trial  of  the  caufe  at  the  tious  peHbns, 
London  fittings  after  Hilary  term  i8i2»  before  Mansfield  "^^^^  ^ 
C.  J.,  it  appeared  that  the  bill  had  been  indorfed  by  honour  of  the 
Hewitt,  at  the  requeft  of  a  perfon  named  Co/Z/r,  who 
had  pafied  it  to  Rotjon,  who  had  pafled  it  to  Percy, 
who  transferred  it  to  the  Plaintiff  for  a  valuable  con- 
fideratioii ;  viz.  in  payment  for  fome  wine.     When  the 
bill  was  due,  Daw/on  and  Co.  the  bankers  of  the  Plain- 
tiff attempted  to  prefent  it  for  payment  according  to  the 
direAion,  but  found  no  fuch  houfe  as  Rogers  and  Co.  in 
Lombard  Street,  nor,  upon  enquiry,  was  there  any  fuch 
houfe  as  Rogers,  Crooke,  and  Co.,  conftitutiqg  the  Norths 
tsmpton  bank,  and  the  bill  was  a  mere  fabrication*  of  GtT- 
He\  who  affumed  the  ftyle  of  Rogers,  Crooke,  and  Co. 
for  the  purpofe  of  fraud.     After  four  days  the  holder 
found  the  Defendant,  who  lived  in  Clerkemoeli,  and  at 
firft  denied  his  fignature,  but  afterwards  confeffed  it.* 

The  officer  had  no  difficulty  in  finding  him  to  arreft. 
The  defence  was,  that  he  had  not  had  due  notice  of 
the  difhonour  of  the  bill.  On  the  other  hand  it  was 
urged,  that  the  Defendant  had  taken  the  bill  without 
confideration,  and  therefore  was  not  entitled  to  notice^ 
inafmuch  as  the  drawer,  who  was  a  fi£^itious  perfon, 
clearly  had  no  value  in  the  acceptot's  hands,  who  was 
alfo  a  fi£titious  perfon.  There  was  no  evidence  that 
the  Defendant  was  party  to  the  fraud.    Mansfield  C.  J. 

3  D  2  directed 


*  > 


v. 


732  CASES  IN  HILARY  TERM 

dire£led  tbe  jury^  th^  if  the  Defendant  were  a  party 
to  the  fraud,  he  was  not  entitled  to  notice,  but  that  if 
his  condufl  was  not  fraudulent,  but  he  took  the  bill 
Hewitt.  innocently,  he  was  entitled  to  notice ;  whereupon 
the  jury  found  that  the  Defendant  was  not  privy 
to  the  fraud.  The  Plaintiff  was  nonfuited  for  want 
of  notice. 

Faughan  Serjt.  in  Eqfi^r  term  18 12,  obtained  a  rule 

nifi  to  fet  afide  the  nonfuit,  and  have  a  new  trial,  upon 

the  authority  of  De  Berdt  v.  Atkinfin.    2  H.  BL  336. 

where  Bullerh  lays  it  down,  that  the  rule  requiring 

notice  is  only  applicable  to  the  cafe  of  fair  tranfadions, 

where   the  bill  or  note  has  been  given  for  value,  in 

the  ordinary  courfe.of  trade*    It  was  faid  that  the  in- 

folvencyof  the  drawer  did  not  take  away  the  neceffity 

of  notice :  that  was  true  where  value  had  been  given, 

but  no  further.     In  that  cafe  it  was  plain  that  the 

Defendant  had  lent  his  name,  merely  to  give  credit  to 

the  note,  and  was  not  an  indorfer  in  the  common  courfe 

-of  bufinefs. 

Beft  Serjt.  now  (hewed  caufe  againft  this  rule.  The 
bill  was  a  fraudulent  tranfaflion,  but  the  Defendant  was 
no  party  to  the  fraud.  The  officer  found  him  without 
difficulty.  The  Plaintiff  knew  his  abode  four  days  after 
the  bill  became  due ;  and  with  diligence  applied  at  an 
earlier  period,  the  Plaintiff  might  have  found  him  in 
time  to  give  him  due  notice  of  the  difhonour  of  the 
bill.     The  indorfer  was  entitled  to  notice,  unlefs  he  had 

been  implicated  in  the'fraud>  which  the  jury  bad  ex- 

prefsly  difaffirmed. 

Vaughaiiy  in  fupport  of  his  rule,  contended,  firft,  that, 
the  evidence  fhewed  that  the  Defendant  was  implicated 
in  the  fraud,  fince  he  had  been  prevailed  on,  as  he 
faimfelf  declared,  by  Crooke^  to  put  his  name  on  the  bill- 
Secondly, 
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Secondly,  even  if  he  were  not,  the  drawer  and  acceptor 
being  non-entities,  he  was  not  injured  by  the  want  of 
notice,  and  therefore  was  not  entitled  to  infift  upon  it 
as  a  defence.  But  further,  if  he  was  entitled  to  notice^ 
he  had  difpenfed  with  it  by  not  having  a  known  re- 
fidence.  In  the  cafe  of  Bateman  v.  Jofiph^  r2  Eaji'.  433-} 
it  was  determined,  that  if  the  holder  cannot  find  the 
indorfer's  place  of  refidence,  he  needs  not  to  give  htm 
notice* 

Mansfield  C.  J.  It  is  the  Defendant's  own  fault 
if  he  has  indorfed  a  bill  of  perfons  who  cannot  anfwer 
over  to  him,  and  he  muft  be  the  fufferer  thereby,  but 
he  has  only  placed  himfelf  in  the  common  (ituation  of  an 
indorfer.  It  appears  that  the  Plaintiff  knew  where  to 
find  him  after  the  fourth  day. 

Chambre  J.  Mr.  Barnes^  the  learned  editor  of  mj 
brother  Baylefs  work  on  bills  of  exchange,  has-fub- 
joined  in  p.  136.  a  very  fenfible  note  upon  the  cafe  of 
De  Berdt  v.  Atkinfofu  He  fays,  «  The  Court  appear 
to  have  proceeded  on  a  mifapplication  of  the  rule 
which  obtains  as  to  accommodation  acceptances ;  in 
thofe  cafes,  the  drawer,  being  himfelf  the  real  debtor, 
acquires  no  right  of  aAion  againfl  the  acceptor,  by  pay- 
ing the  bill,  and  fuffers  no  injury  from  want  of  notice 
of  non-payment  by  the  acceptor.  But  in  this  cafe  the 
maker  was  the  real  debtor,  and  the  payee  a  mere  furety, 
having  a  clear  right  of  a£bion  againft  the  maker  upon 
paying  the  note;  and  therefore  entitled  to  notice,  to 
enable  hitfi  to  exert  that  right.'' 

GiBBS  J.  The  indorfer  undertakes  to  pay,  if  thofe 
who  ought  to  pay  do  not.  Therefore  he  is  entitled  to 
notice,  that  he  may  have  his  remedy  againft  them. 

Rule  difcharged. 
3D  3 
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Febt  %• 


Recovery 
luneoded  by  in- 
crealing  the  quin- 
^tiet  of  fpecific 
dofeiy  defoibed 
in  the  deed  as 
being  of  iinaller 
than  the  tni^ 
goaotitiet. 


Alexander,  Demandant ;  Bleasdale,  Tenant; 
Han  FORD  and  Wife,  Vouchees. 

TTHIS  recovery  had  been  fuffered  of  the  manor  of 
Hans  Place  with  the  appurtenances,  4  mefluages, 
12  gardens,  100  acres  of  land,  50  acres  of  meadow,  50 
acres  of  pafture,  60  acres  of  wood  and  underwood,  and 
common  of  pafture  for  all  cattle  in  Red  Marley^  and  Da* 
hitatf  in  the  County  of  Worcefier^  and  of  all  and  all  man- 
ner of  tythes  arifing,  &c.  within  the  aforefaid  premifes. 
The  feveral  clofes  were  fpecified  in  the  deed  to  make  a 
tenant  to  the  precipe  by  name  and  computed  meafure  of 
each ;  the  whole  of  the  land  therefore  had  pafled  to  the 
tenant  to  the  precipe;  the  aggregate  quantities  there 
ftated  did  not  exceed  the  number  of  acres  dated  in  the 
recovery ;  but  upon  a  recent  fale  and  a£iual  admeafure- 
meat,  the  parcels  had  been  found  to  contain  as  follows : 

A.     R.     p. 
Houie,  &c.        -        -       -238 
Three  cottages  and  gardens      i     2     28 
Arable  and  roads        -         -15^     o     15 
Meadow        -  -  -    20     3  ^  26 

Wood        -        -        -      -  35     I     3^     . 

271  3  26,  being  12  acres 
more  than  were  mentioned  in  the  recovery.  And  it  was 
obje£led  on  behalf  of  a  purchafer  that  the  eftate  tail  was 
not  well  barred  as  to  the  whole.  It  was  fwom  by  the  te- 
nant in  tail  that  he  had  intended  to  pafs,  and  had  given 
inftruftions  for  a  recovery  to  pafs  the  whole.  It  did  no^ 
appear  that  there  were  any  general  words  to  aid  the 
amendment. 

Zellon  Serjt.  had  on  a  former  day  moved  to  increale 
^he  number  of  acres  in  the  recovery,  upon  payment  of 

tlie 
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the  king's  filver  for  the  additional  acres,  by  adding  la 
acres  of  land,  upon  which  occafion  the  Court  hefitated,  ^^ 

and  defired  the  cafe  might  be  again  fpoken  to :  he  now       Demiodant^ 
moved  it  again  and  cited  Powell  v.  Peach.  2  BL  1 202« 

The  Court  permitted  the  amendments 


Doe,  on  the  Demife  of  Boscawen  and  Towee,         ^^^  9* 

V.  Bliss. 

J^E&T  Serjt.  had  obtained,  in  Michaelmas  term  i8i2,  haAri^trf  "^ 
a  rule  tilfi  to  fet  afide  the  verdift  found  for  the  re-entrr  leferved 
Plaintiff  in  this  eje£lment,  and  have  a  new  trial,  under  ^^  breach  of  a 
the  circumftances,  that  this  was  an  a£lion  brought  by  a  underlet  does 
landlord  ngainft  his  tenant,  on  a  forfeiture  incurred  under  by  waving  hif 
a  covenant  contained  in  his  leafe,  that  he  (hould  not  fell,  '**1"^  ?°  ^^ 
aflign,  make  over,  underlet  or  incumber  that  indenture  bis  right  to  re- 
of  leafe,  or  the  premifes  thereby  demifed.    The  evidence  "**«*  on  a  fubic- 
was  that  a  houfe  on  the  farm  had  been  underlet  year  ^JJ^^  «nderp 
after  year  by  the  tenant,  with  the  knowledge  of  the  land-      Nor  hy  waving 
lord,  who  neverthelefs  received  the  rent  after  it,  and  Befi  ^  ^^^^  to  «- 
urged,  that  after  the'condition  broken  by  the  firft  under-  of  covenant "to^ 
letting  and  the  forfeiture  once  waved,  the  condition  was  repair,  does  he 
gone  for  ever,  and  he  cited  Dumpor^s  cafe,  4  Co.  Rep.  1 19.  ^^^^r^J^"^^ 
[Mansfield  C.  J.  and  Heath  J.  agreed,  that  no  doubt  that  want  of  repairi, 
cafe   was  the  law,    but  enquired  whether  there  were 
any  licence  here  ?  and  whether  it  was  contended  that  the 
landlord  having  never  before  exetcifed  his  right  to  turn 
put  the  Icflee,  that  indulgence  was  equivalent  to  an  ac- 
tual licence  ?]     BeJI  admitted  he  carried  his  argument  to 
that  extent. 

fh0  Court  granted  a  rule  ntfi.. 

JID4  On 


73^ 


1813. 


Doe, 
Ex  dem. 

BOSCAWEN 

V. 

Buss. 
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On  this  day.  Shepherd  Serjt.  would  have  (hewn  caufe 
againft  the  rule,  but  was  (lopped  by  the  Court. 

Mansfield  C.  J.  Certainly  the  profeflion  have  al- 
ways wondered  at  Dumpor^s  cafe,  but  it  has  been  law  fo 
many  centuries,  that  we  cannot  now  rcverfe  it.  It  does 
not  however  embrace  the  prefent  cafe. 

GiBBS  J.  This  is  a  queftion  whether  the  landlord  by 
overlooking  a  former  underletting,  has  waved  the  ri^t 
of  re-entry  for  a  fubfequent  underletting.  That  is  too 
ftrong  a  propofition,  I  tliink,  to  be  made  much  of. 
For  on  that  principle,  if  a  landlord  once  knew  that  hii 
premifes  were  out  of  repair,  and  did  not  fue  inftandy, 
he  could  never  after  re-enter  for  a  breach  of  covenant 
committed  by  their  not  being  repaired.  I  fuppofe  the 
Defendant  relies  on  Dumpot^^  cafe,  and  infers  that  this 
tolerance  is  tantamount  to  a  licence,  but  this  is  too  (Irong 
a  propofition :  we  may  therefore  difpofe  of  this  cafe 
without  further  argument. 

Rule  difcharged. 


Feb.  io» 


If  an  eflate, 
of  "vrhich  a  reco- 
very b  fufiered, 
lies  in  two 
counties*  there 
kiiuit  be  a  fepa- 
rate  affidavit  of 
the  caption  in 
tach  county. 


Lee,  Demandant ;  Rashleigh,  Tenant ;  Rash* 

LEIGH,  Vouchee. 

npWO  recoveries  were  fuffered  of  lands  in  Kent  and 
EJfex,  There  was  only  one  affidavit  dating  the 
caption  in  both  counties.  Heywood  Serjt.  prayed  that 
the  recoveries  might  pafs  upon  the  produ&ion  of  anodier 
affidavit  ftating  the  caption  in  one  of  the  counties,  and 
applying  the  exifting  affidavit  to  the  other,  fo  that  there 
might  be  a  feparate  affidavit  of  the  caption  in  each. 

13  Flat. 


iM  THE  Fifty-third  Yeab  ot  GEORGE  III.  737 

1813. 

Bleasoale,  Demandant ;  Alexander,  Tenant ;        ^^y^  ^^^ 
Eyres  and  others.  Vouchees* 

TENS  Serjt.  moved,  that  this  recovery  might  pafs.      The  aifidan't 
The  objeaion  raifed  to  it  was  that  the  affidavit  of  <^  ^^^  ^^^g  ^ 
the  taking  of  the  acknowledgment  by  a  married  woman  f^^  ^  recovery 
in  Ireland^  dated  only  that  (he  knew  the  intent  thereof  ^uft  ftate  that 
was  «<  to  pafs  her  eftate  or  eftates,**  not  faying  Ihe  knew  j^ ^^^^ 
it  was  <<  for  fufTering  a  common  recovery  to  pafs  her  the  purpofe  of 

eftate  or  eftates."  fuffering  a 

recovery* 

Heath  J.     The  Court  never  permits  a  departure 
from  the  ufual  form.    Thofe  words  are  infufficient. 

The  Court  refufed  the  application. 


Feb*  xo. 

• 


Jacob,  Demandant ;  — — ,  Tenant ;  Duke  of 

Devonshire,  Vouchee. 

TENS  Serjt.  movM  to  amend  a  recovery  which  had      Where landi 

been  fufFered  in   17 72  accompanying  a  conveyance  « two  pariihes 

-  Jr.-,         were  conveyed  as 

of  the  antient  monaftery  of  Glaftonbury  of  the  fame  date,  lyj^g  \^  jjjg 

by  inferting  the  parifties  of  St.  John  the  Bapttft  and  St.  pan&  of  G., 
Benedia  in  Glaflon  otherwife  Glaftonbury,     The  defcrip-  J^g^^nameof  * 
tion  was  general  in   the  deeds,  dating  the  lands  to  be  neither  of  theiii» 
fituate  in  the  parifli  of  Glafton  otherwife  Glaftonbury:  "^j;^*"^ 
it  was  fworn  ^here  was  no  fuch  parifh  as  Glafton  or  ^^  addition 
Glaftonbury^   but   that   there  were  the  two  pariflies  of  equally  applicable 
St.  John  the  Bapttft  and  St.  BenediSl,  and  that  they  were  ^^yrt'^i^ited 
both  in  Glafton  otherwife  Glajionbury^  and  that  the  lands  both  parifhes  to 

defcribed  extended  into  both  pariflb^s.  ^  ^^^  ^®  *"* 

old  recovery. 

The  Court  permitted  the  amendments 
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Teb.  zo. 

In  a  country 
ije^bnent  the 
notice  to  the 
tenant  in  poflef- 
fioo  may  be  to 
appear  in  the 
next  ifluable  termi 
and  judgment 
againfi.  the 
cafual  eje^or 
may  be  moved 
for  in  that  term* 


Dob,  on  Demife  of  Clarke,  v.  Roe. 

QELLON  Serjt.  moved  for  Judgment  againfl;  die 
cafual  eje£lor.  The  venue  was  Suffolk.  The  tk- 
claration  of  Trinity  term  lad  :  the  notice  was  to  appeir 
in  the  next  Hilary  term  in  (lead  of  Mickaelmoj  in  de 
ufual  way,  a  term  being  thus  omitted,  and  in  which  tenn 
the  general  pra£lice  is  to  move  for  judgment,  but  Mm 
contended  that  fince  in  a  country  caufe  the  Defendant 
had  in  faA  till  the  next  iiTuable  term  to  appear  1% 
which  in  this  cafe  was  the  prefent  Hilary  term  men- 
tioned in  the  notice,  it  was  no  injury  to  the  Defendant 
to  (hape  the  notice  accordingly,  and  that  it  was  fufficicot 
for  the  lefibr  of  the  Plaintiff  to  move  for  judgment  m 
the  courfe  of  fuch  iffuable  tenn,  wherein  the  Defendant 
was  to  appear. 

Thi  Court  granted  him  the  rule  for  judgment. 


Feh.iQ.        KiNDERLEY,  Demandant;  Domville,  Teofflt; 

Sir  C.  W.  Bamfyldi,  and  George  W.Bam* 

I 

FYLDE,  Efq.  Vouchees. 

The  Court  will    QHEPHERD  Serjt.  nH)ved  to  amend  a  recovery,  kf 

not  amend  a  inferting  the  pariflies  of  Pilton  and  Heanton  Pm- 

recovery  by  m-  1     r 

ferting  more  ciardin,  under  the  following  circumftances.     The  tenant 

panihet,  unlefs  it     j^  tail  had  conveyed-to  truftees  in  truft  to  fell,  all  lU 
dear  that  th^         meffuage  or  tenement  called  Eafi  Beer  Farm^  and  c«r- 

land  in  thofe 

parifhet  palled  by  the  deed. 

Although  the  intention  to  pafs  them  be  fwom  to,  and  the  confiroAioa  of  the  died  it 
the  worft  is  only  doubtful. 

But  where  the  deed  clearly  pafles  them,  omitted  {>an(l)fi  may  he  idd^ 
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1  other  farms  and  hereditaments  therein  named,  in  the 
i flies  of  JJhfordi  P'tfwilU  Talty  and  certain  other 
ifhes  therein  mentioned)  but  not  including  Heanton 
nchardirif  or  Pilton^  all  which  were  known  by  the 
nes,  and  were  let  to  the  feveral  perfons,  more  par* 
ilarly  enumerated  in  a  fchedule  thereunder  written, 
e  fchedule  was  arranged  in  columns,  in  the  following 
•m: 


1813. 

KsKtmuXf 
Dtmawlsnf. 


Kame  of  the 
Efiate. 

^<af  Brer  Farm, 
I  the  Parifh  of 


Narae  of  the 
Tenant. 


^  am<»  of  the 

fcvcral  Clofcs  in 

the  Eftate. 


J,  Smith. 


Btackacre, 


Quantity  of  each 
Ctofc. 


A.    R.    r. 

4      1       X* 


J[t  appeared  that  feveral  of  the  clofes  enumerated  in 
t  third  column  oppolite  to  the  title  in  the  firft  column, 
Eaft  Beer  farm,"  as  being  comprehended  therein, 
•re  not  in  the  parifli  of  j^Jbfordy  in  which  the  reft  of 
i/i  Beer  farm  was  fituate;  but  in  the  adjoining  pa« 
bes  of  Pilton  and  Heant^n  Punchardiri,  And  it  had 
in  obje£led  to  the  title,  that  as  to  thofc  clofes 
J  entail  was  not  well  barred,  the  recovery  not  pur- 
rting  to  be  fuffered  of  any  lands  in  thefe  pariflies. 
was  fworn  that  thofe  lands  were  intended  to  pafs. 
epherd  argued  that  this  amendment  might  be  made  by 
t  deed  to  lead  the  ufes,  for  that  although  the  deed 
mtioned  only  particular  pariflies,  yet  this  was  not  the 
linary  cafe,  where  the  defcription  of  the  eftate  was 
cumfcribed  by  the  rcftridlive  addition  of  the  parifli ; 
the  grantor  had  entirely  conveyed  all  his  Eajl  Beer 
rm  in  Apfordy  that  might  have  been  confined  to  fo 
uch  of  the  Eajl  Beer  farm  as  lay  in  AJhford^  and 
Duld  not  pafs  the  rcfiduc ;  but  here  he  had  referred  to 
e  fchedule,  which  muft  therefore  be  taken  as  if  it  had 
en  incorporated  in  the  body  of  the  deed ;  and  then, 
he  conveys  thefe  clofes,  parcels  of  Eall  Beer  farm^ 

hy 
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t 

by  names^and  quantities,  all  thofe  parts  of  the  defcrip- 
tion  being  corred,  tliough  he  incorredljr  annexes  the 
Demandant.       additional   defcription  of  Eaji   Beer  farm    as   endrely 

lying  in  AJbford  pari(h|  whereas  thefe  parts  of  it  are  in 
Pilton^  and  Heanton  Punchardin^  the  erroneous  part  of 
the  defcription  muft  be  rejededi  but  the  grant  u  good: 
the  releflee  could  clearly  recover  them  in  eje£lment 

Per  Curiam.  The  cafe  fimply  put  is  this.  It  is  a 
conveyance  of  an  eftate  called  Eaft  Beer  farm,  lying 
in  the  pariih  of  AJbford^  which  is  particularized  in  the 
fchedule  :  therein  are  enumerated  the  fields,  but  certua 
of  them  lie  in  other  pariihes.  It  is  argued  that  tlm 
defcription  fuffices  to  pafs  the  whole  eftate  ;  but  onkls 
the  Court  could  fee  it  irrefiftiblyi  there  is  nothing  to 
amend  by :  it  is  not  enough  tliat  it  is  doubtful  whether 
it  would  pafs  by  the  deed  or  not. 

The  Court  reje£ted  the   application. 

The  reporter  having  examined  the  deed  for  general 
words,  and  found  therein  that  the  parties  conveyed  all 
the  lands  of  which  the  vouchee  was  feifed  in  the  parifliet 
enumerated,  "  or  elfewhere  in  the  county  of  Devw^ 
(within  which  all  the  premifes  were  fituated)  direded 
a  further  application  to  the  court ;  and  Shepherd  accord- 
-  ingly  again  moved  upon  that  (latement,  when  the  Court 
immediately  granted  the  amendment. 

Fid. 
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Doe,  on  Demlfe  of  Mawson,  v.  Liston*  F^k  lu 

TTHIS  eje£linent  was  tried  before  Wood  B.  at  the  York      if  the  title  of 

fummer  affizes    18 12.    The  Plaintiffs  were  well  f^^f*?^* 
Wititled  under  a  writ  of  elegit  which  they  had  fued  out  Grangers  to  the  * 
upon  a  judgment  in  debt  obtained  againft  Aydon  and  record,  comes  in 
E/tvell,  to   recover   the  premifes  which  had  been  fet  ^   ^muftte^ 
out  to  them  by  metes  and  bounds,  againft  the  defendants,  proved  in  the 
who  were  the  tertenants  to  whom  the  land  had  been  !*?*  "T^n^ 
demifed  by  jiydon  and  E/well,  unlefs  the  eftate  had  be-  ^^  q^  ^.  ^,  2^2 
fore  the  elrgit  vefted  in  the  aflignees  of  jiyden  and  Elwell,  although  no  no- 
who  had  become  bankrupts.     The  Plaintiffs  contended,  Ih^Kai^J^^Z* 
diat  in  order  to  prove  the  title  of  the  aflignees,  it  was  has  been  given 
neceffary  to  prove  the  bankruptcy  of  Aydon  and  Elwelh  ^  ^^  oppofite 
and  that  to  prove  that,  it  was  neceffary  to  prove  the  pe-      Whether  a 
titioning  creditors'  debt.      The  petition  was  proved  to  deed  of  compo- 
be  preferred  by  the  aflignees  of  Swaine  and  Co.,  and  the  in*^'f^»k 
Plaintiffs  then  infifl;ed  that  in  order  to  prove  that  the  exjNrefs  purpofe 

debt  was  due  to  them,  it  was  neceffary  to  prove  the  ^  committing 
1     «  r  ft     .         1  ^  1   f      . ,      i   1   .     *.   *"  *^  ot  bank- 

bankruptcy  ot  Swatne  and  Co.,  and  the  title  of  their  af-  niptcy,  willhavt 

fignees,  for  that  until  it  was  (hewn  that  the  commiflion  that  effe^  be- 
agwift  Swaine  had  well  iffued,  although  it  was  proved  ^7^,^^% 
that  Aydon  and  Elwell  were  well  indebted  to  Swaine^  it      in  proving  the 
was  not  fhewn  that  they  were  indebted  to  Swainis  ^^*  ®^  affigncet 
aflignees.    To  tfiis  it  was  anfwered  that  the  Plaintiffs  ^  the  petitioning 
had  given  no  notice  of  their  intention  to  difpute  the  creditor  was  the 
validity  of  the  proceedings  in  bankruptcy,  as  was  re-  *™8^^  ^ 
quired  by  the  ftatute  49  G.  3.  f.  121./ 10.,  and  that  nipt,  itisne- 
they  were  therefore  precluded  from  contefting  them.  c«fl«y  to  prove 
But  Wood  B.  held,  that  as  the  title  of  the  affignee,  ^^Sng^. 

tor  to  be  fuch 
affignee,  by  all  the  like  proof  by  which  the  title  of  the  iffignee  ia  quefiion  is  to  be 
piwcd. 

only 
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1813*  only  incidentally  came  in  queftion  in  the  courfe  of  tk 

defencci  and  it  was  not  neceflarily  contemplated  by  tkt 
Plamtiffir  that  they  muft  impugn  the  affignees'  title,  dui 
was  not  a  cafe  to  which  that  provifion  of  the  ftatute 
wa»  applicable.  The  defendant  therefore  in  order  to 
anfwer  the  objeAion  by  the  fa£lS|  attempted  to  (hew  tht 
Swain/%  commifEon  was  well  founded,  and  to  ftoft 
that  the  debt  was  due  to  the  petitioning  creditor  from 
jlydon  and  Elwel/y  the  Defendant  called  as  a  witneb 
the  folicitor  under  the  commiilion  againft  S^ame^  wbo 
after  that  commiflion  had  iflued,  went  to  Aydon  and 
Elwell  to  demand  payment  of  this  debt.  He  could 
not  however  fwear  as  to  the  words  in  which  the  de« 
mand  was  made,  whether  he  had  demanded  it  on  be* 
half  of  the  affignees,  or  had  only  demanded  the  dck 
generally  on  behalf  of  Swaine.  The  Plaintiff  therefore 
urged  that  this,  although  it  was  a  good  admiffion  bf 
jiydon  znd  Elwell  that  they  owed  the  debt  to  the  banlc- 
rupt,  was  no  evidence  that  they  owed  it  to  the  affignees. 
Wood  B.  however,  thought  that  this  was  evidence  (ot- 
ficient  of  the  title  of  thofc  affignees,  and  fo  dire^led  die 
jury.  Another  point  arofe  in  the  caufe.  In  order  to 
impeach  the  commiffion  againft  jiydon  and  £/«v^//,  it  wai 
cbje£led  that  the  a£l  of  bankruptcy  of  jiydon  and  Elwdi 
was  an  z&  concerted  between  the  petitioning  crediton, 
the  affignees  of  Swaine,  and  the  aflignees  of  jiyd^  and 
El%uel/:  it  was  an  affignment  by  deed  executed  by 
jiydon  and  EJwe/I,  and  by  a  perfon  named  Ramfien^  ai 
attorney  for  the  aflignees  of  Swaine  and  Company,  and 
by  Swaine  himfelf ;  and  it  was  proved  that  juft  before 
the  execution  a  converfation  took  place  between  tbeiDf 
wherein  it  was  agreed  that  it  was  better  for  Aydon  aod 
Elwell  to  become  bankrupts ;  and  that  deed  viras  pI^ 
parfd  and  executed  for  that  exprefs  purpofe,  but  the 
aflignees  of  Sivaine  and  Go.  were  not  parties  thereto. 


V. 


IN  THE  FlFTT-THIBD  TsAB  07  GEORGE  IIL  743 

tTood  B.  referved  this  point   alfo,   and  the  jury  found 
ai  verdiA  for  the  Defendantj  with  liberty  by  confent  for 
Qie  Plaintiff  to  move  to  enter  a  verdifl  for  the  PlaintifiF, 
if  the  Court  (hould  be  of  opinion  that  the  PlaintiflF  was         IJWon. 
entitled  to,  recover. 

'  Accordingly  Shepherd Sex]t.  in  Michaelmas  term  i8i2» 
moved  for  a  rule  nj/! :  he  obferved  that  no  cafe  had 
hitherto  been  adually  decided  on  the  laft  point.  In  the 
ordinary  cafe  where  a  debtor  is  denied  to  his  creditor 
it  cannot  occur ;  no  creditor  calls  on  his  debtor  for  the 
purpofe  of  being  denied,  but  if  he  fhould  call  with  that 
intent,  the  creditor  concurring  in  the  .ad,  would  be 
neither  defeated  nor  delayed  thereby :  therefore  it  would 
be  no  z&  of  bankruptcy.  This  was  the  cafe  of  a  deed, 
but  it  was  queftionable  whether  the  effeSt  of  this  alfo 
were  not  in  like  manner  done  away. 
The  Court  granted  a  rule  ntfi. 

Lens  Serjt.  in  this  term  (hewed  caufe  againft  this  rule 
for  entering  a  verdi£l  for  the  Plaintiffs ;  admitting  that 
it  might  be  the  intention  of  jfydon  and  EltueU  to  com- 
mit an  afl  of  bankruptcy,  no  privity  to  that  intention 
was  brought  home  to  the  petitionbg  creditors,  and 
therefore,  he  contended,  the  concert  did  not,  as  to  them, 
vitiate  the  c^mmiiHon.  He  alfo  admitted  both  on  the 
words  and  the  principle  of  the  ftatute  49  6.  3.  c.  I2i* 
that  as  the  affignees  were  no  parties  to  the  record,  and 
this  was  a  cafe  between  third  perfons,  wherein  the 
validity  of  a  commiflion  of  bankruptcy  comes  into  dif- 
cnflion  only  incidentally,  as  a  matter  of  defence,  it 
mud  be  proved  as  heretofore  notwithftanding  this  fta- 
tute. But  he  faid  it  was  in  evidence  that  Swaine  and 
Co.  who  had  been  bankers  in  London,  had  been  under 
great  advances  to  jtydon  and  Elwell  by  accepting  bills, 
which  their   aflignees  paid    aftgf    the   bankruptcy  of 

Swaine 


744 


CASES  IN  HILARY  TERM 

1813.  Swaine  and  Company.     It  was  not  incumbent  on  them 

therefore  to  (hew  that  they  were  legally  the  afligneei 
of  Swatne  and  Company,  it  was  fufficient  if  they  were  per- 
fons  who  on  behalf  of  that  eftate  had  paid  a  fum  of 
money,  and  thereby  had  become  creditors  upon  the  billi. 
There  was  enough  evidence  of  this  money  being  due^ 
for  when  Aydon  and  Elwell  were  applied  to  by  diefe 
perfons  as  aOignees  for  the  debt,  they  treat  with  them 
in  that  chara£ler. 

Shepherd  in  fupport  of  bis  rule  waa  ftopped  by 

The  Court.  The  objefiion  founded  on  the  ftatute  of 
49  G.  3.  that  there  was  no  notice  of  contefting  die 
bankruptcy,  has  no  foundation,  becaufe  the  affigneei 
are  not  parties  to  this  record,  and  the  ftatute  can  onlj 
apply  to  perfons  who  might  have  knowledge  that  die 
bankruptcy  might  be  fet  up,  and  therefore  could  giie 
notice  of  their  defign  to  conteft  it,  which  is  not  the  cafe 
here.  The  aflignees  of  Swaine  muft  previouflyjconneft 
themfelves  with  the  bills,  in  order  to  ihew  that  tbef 
had  a  rightjto  pay  the  bills,  and  they  could  not  conneft 
themfelves  with  the  bills  without  proving  themfelves  to 
be  aflignees,  which  they  could  not  do  but  through  the 
medium  inGfted  on.  It  is  impoflible  to  fay,  upon  thii 
evidence,  that  the  right  of  the  aflignees  of  Swaine  and 
Co.  was  made  out^  and  therefore  the  rule  muft  be 
made  * 

Abfolute. 
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Burn  v.  Miller.  jr^^^  ,j^ 

^  I 'HE  PlaindfF  in  his   firft  count  declared    upon  a      Akflarcoa- 

written  agreement  between  the  Defendant  himfelfy  tnatd  to  pay  hii 
and  Sayers  who  was  his  fccurity,  whereby,  after  reciting  u^w  cmLn"*" 
that  the  Defendant  being  in  pofleflion  of  an  i|in  called  eredtions  purfuant 
the  Trafalgsr  Hotel,  had  agreed  to  let  it,  from  the  2d  of  ^^  ^J^  ^  ^ 
jfyrU  1810  to  the  ad  of  Aprii  181 1,  to  the  Plaintiff,  at  yjded  they  were 
a  certain  rent,  upon  condition  that  tlie  Plaintiff,  the  completed  in  two 
leflee,  ihould  within  two  months  from  that  date,  build  wm  agreed*c«u" 
m  tap  room,  (which  was  then  floor-high,  and  the  door  and  after  the 
way  whereof  was  erefted)  according  to  a  pbn  to  be  ^^^"  ^^^^ 
agreed  upon  between  the  parties,  the  Defendant  agreed  couraged  the 
that  he  would  at  the  end  of  the  year  take  and  pay  for  l«|lee  to  proceed 
the  fame  at  a  valuation  to  be  made  thereof,  except  of  ^^  j^^j^  ^  ' 
the  part  then  floor-high,  and  the  door  frame  ^  the  Plain-  the  leflee  might 

tiflF  then  averred  that  he  completed  the  tap-room  within  ^^^^  *f  f°^ 

wont  and  la« 
two  months,  and  that  after  the  end  of  the  year,  he  ap-  i^m.  ^q  j^  ^g^. 

pmnted  a  perfon  to  make  a  valuation,  which  Iras  made,  plied  promife 

and  that  the  Defendant  re-entered,  but  refufed  to  pay  for  *^^«  TJ^/'L 

'  ^  '  many  of  the  faoi 

it :  another  count  dated  that  the  tap-room  was  to  be  m  ^rere  appUca- 
built,  omitting  that  it  was  to  be  according  to  a  plan  ^^  ^  ^e  nev 
agreed  on,  and  averred  a:  refufal  by  the  Defendant  to  ^"^^ 
make  a  valuation,  and  a  third  count  dated  that  it  was  to 
be  built  in  the  manner  moft  convenient  to  the  workmen  \ 
but  in  all  the  fpecial  counts  it  was  averred  that  the  agree* 
ment  was,  to  build  the  tap-room  within  the  two  months, 
and  that  it  was  built  within  that  time,  and  upon  the  trial 
of  the  caufe  at  the  Chtlmsford  summer  aflizes  1 8 1  at  before 
Macdonald  C.  B.  the  agreement  was  proved  as  firft  aver- 
red, and  it  was  further  proved  that  no  fpecific  plan  for 
the  tap-room  was  ever  drawn  out  or  agreed  on^  that  the 
tap-room  was  not  completed  until  four  months  after  the 
date  of  the  contra^  ;  that  the  Plaintiff  had  conftmdled 
Vol..  IV.  3  E  a  cbam^ 
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a  chamber  over  the  tap-roonii  that  in  the  progrefs  of  die 
work^  and  after  the  two  months  had  elapfedy  the  De- 
fendant had  been  heard  to  fay  that  the  chamber  above 
the  tap-room  would  be  an  ufeful  room,  and  to  aflc  when 
would  the  Plamtiff  finiOi  it  ?  if  he  did  not  finifli  it  fooo, 
he  the  Defendant  would  finifh  it  himfelf,  the  expeoce 
would  be  nothing  to,  the  Plaintiff,  it  would  all  fall  upon 
him  the  Defendant ;  but  when  it  was  nearly  completedi 
the  Defendant  faid  that  he  (hould  not  finiih  it.  « At  the 
eipiration  of  the  term,  the  Defendant  re-entered  on  die 
premifes.  Macdonald  C.  B.  thought,  that  as  no  fpecifie 
plan  of  a  tap-room  had  ever  been  drawn  out,  it  was  for 
the  jury  to  confider  whether  the  room  over  the  tap-fooft 
had  not  been  carried  up  with  the  approbation  of  Ae 
Defendant,  and  if  the  jury  thought  it  was^  and  that  it 
had  been  finiflied  within  the  two  months,  thePlaindff 
was  entitled  to  recover  on  the  fpecial  counts  \  bat  if  it 
was  not  finiflied  within  the  two  months,  then  the  Plaiii- 
tiff  was  entitled  to  recover  upon  his  counts  for  woil, 
labour,  and  materials,  and  money  paid;  for  he  coofi* 
dered  that  the  limitadon  of  two  months  was  inferred 
with  reference  to  the  plan  intended  to  be  pronded, 
and  as  no  plan  was  provided,  he  thought  the  conditioa 
as  to  the  two  months  was  not  to  attach.  The  jury, 
under  this  diredion,  found  a  verdid;  for  the  Plaintiff 
on  the  general  counts. 

Befi  Serjt.,  in  Michaelmas  term  i8i2,  moved  for  » 
rule  mji  to  fet  afide  this  verdifl,  and  have  a  new  triil^ 
contending  that  the  allegation  of  completion  within  tvo 
months,  having  been  made,  was  material  to  be  proredt 
and  that  not  having  been  done,  the  fpecial  agreement 
was  wholly  out  of  the  queftion,  the  condition  of  com- 
pleting the  building  within  the  time  fpecified  not  having 
been  performed  ;  and  as  the  Defendant  was  in  his  dtt- 
rafter  of  landlord  entitled,  at  the  expiration  of  the  tenn, 

^ '  7  tt) 
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to  whatfocver  erections  had  been  attached  to  his  free- 
hold, during  the  terra,  unlefs  feme  fpecial  agreement  to 
the  contrary  had  been  carried  into  effeGt,  the  Plaintiff 
could  not  be  entitled  to  recover  on  the  common  counts.        Miller^ 
The  Court  granted  a  rule  rti/!. 

Shepherd  SeTJt.  on  this  day  fliewed  caufe  againft  the 
rule.  He  contended  that  the  finiflbing  the  room  within 
the  two  months  was  not  a  condition  precedent,  and 
though  the  agreement  was  not  under  feal,  yet  the  cafe 
was  fimilar  to  that  of  charter  parties,  upon  which  it 
often  happened  that  though  from  particular  circum* 
ftances  no  adiion  upon  the  covenant  could  be  fupported, 
an  implied  ajfumfjit  for  freight  arofe.  He  cited  Ritchie 
T.  Atkinfon  to  Eaft^  295.  The  Defendant,  by  again 
taking  pofleiEon  of  the  premifes,  fumilhed  evidence  of 
SI  contract  to  pay  for  them  j  that  was  neceflarily  an 
adoption  of  all  the  PlaintiiPs  a£ls. 

The  Court  interpofing,  called  on  Beft  to  fupport  this 
rule. 

He  contended  that  if  the  tap-room  were  not  (inifhed 
in  two  months,  which  was  clearly  a  condition  precedent, 
the  Plaintiff  was  not  entitled  to  recover  any  thing.  This 
cafe  was  very  diftinguifhable  from  Ritchie  v.  Atkififott. 
It  had  been  thrown  out,  that  another  agreement  arofe 
out  of  the  fafts,  but  the  Plaintiff  had  declared  on  the 
original,  not  on  the  fubftituted  agreement,  therefore  he 
could  not  recover  on  his  fpecial  contrail.  The  Plaintiff 
could  not  recover  on  the  general  counts,  beciufe  the 
work,  labour,  and  materials,  were  ufed  about  a  houfe  in 
the  occupation  of  the  Plaintiff  himfelf.  If  a  tenant 
from  year  to  year  lays  out  money  in  adding  ereftions  to 
a  houfe  which  he  inhabits,  he  cannot,  at  the  end  of  his 
term,  recover  from  his  landlord  the  money' he  has  fo 
expended.     Neither,  if  a  man  contrails  to  ereft  a  build* 

3  E  at  ing 
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ing  according  to  a  fpeclfic  modeli  and  ere£ls  a  buUdingi 
varying  from  the  planj  can  he  thereupon  recover  for 
work,  labour,  and  materials^  Ellis  v.  Hamltn,  ante,  iu. 
52.  is  not  diftinguiihable  from  the  prefent  cafe.  The 
Defendant  did  no|  acquiefce  in  the  deviations  from  the 
contra^ ;  if  he  flood  by  and  faw  the  work  proceeding,  it 
was  with  a  full  intemion  that  the  lefiee  (hould  bear  the 
expence  of  it  for  the  Defendant's  benefit. 


Per  Curiam.     It  is  a  fettled  rule  even  in  the  cafe  of 
deeds,  that  if  there  be  a  condition  precedent  in  a  deed, 
and  it  is  not  performed,  and  the  parties  proceed  with 
the  performance  of  other  parts  of  the  contra£t,  althouj^ 
the  deed  cannot  take  effefl,  the  law  will  raife  an  implied 
affum^tU     Upon  this  ground  it  is  that  freight  is  daiJj 
recovered  in  ad^ions  of  ajfumfftt  on  implied  promifes, 
fubllituted  for  the  charter  parties  by  deed.     And  bearei 
though  the  FlaintifF  cannot  put  his  cafe  upon  the  written 
agreement,  he  may  go  upon  the  agreement  nufed  upon 
fo  many  of  the  -  fa£ls  of  the  cafe  as  are  applicable,    ff 
by  an  agreement  between  the  landlord  and  tenant,  die 
tenant  is  to  do  certain  works  on  the  demifed  preaifet 
which  the  landlord  is  to  pay  for,  and  the  tenant  is  to 
render  them  up  at  the  end  of  the  year,  if  the  tenant  does 
the  work  and  labour,  and  after  the  end  of  the  year  die 
landlord  re-enters,  the  Plaintiff  may  fupport  an  adioQ 
for  his  work  and  labour.     We  do  not  put  it  on  the  De- 
fendant's re-entry,  as  an  adoption  of  the  tenant's  woikf 
but  there  are  many  contracts  made  with  relation  to  timei 
upon  which,  although  tlie  works  are  not  finilhed  when 
the  time  is  expired,  the  work  and  labour  or  other  benefi- 
cial matter  may  neverthelefs  be  recovered  for.    In  BSn 
V.  Hatnlen^  there  was  no  acquiefcence  by  the  Defend- 
ant:  here  is  an  acquiefcence;   for,  firft,    the  Defends 
ant  ufes  all  this  building ;   adiy,  he  fees  it  go  on,  and 
never  obje£ls  \  3rdly,  he  fees  a  delay,  and  fays,  wbj 

10  does 
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does  not  the  Plaintiff  go  on,  the  expence  is  nothing  to 
him,  the  expence  will  be  mine  ?  and  he  fays  refpeding 
the  room  above,  that  it  will  be  very  convenient.  v. 

Rule  difcharged.         Miixni. 


CoLviJLE,  Deoiandant ;   Denison,    Tenant ;  Ftb.  \%. 

Acton,  Vouchee. 

J^Y  the  marriage  fettlement  of  John  AEIon^  and  Eli-  Conveyance  to 

%ahetb  Lambe,   made    in    1680,  John  Lambe  con-  "^«  a  tenant  to 

'  .  .  f         1  the  precipe  of  the 

yeyed  to  the  ufes  of  the  marriage  {inter  alia)  the  ma^  vouchee's  manor 

nors   of  Illarfs  and   Spencet^s^  in  the  feveral  pariihes  of  ^.  in  the  parifli 
of    Eajl  Bergholt,    Brantham,   Stratford,     Gnat  Wen-  ^  n^nors'Ud. 
bam.   Little    Wenham,    Capel,    Holton,  Tattingstone,  and  lands  in  B^  or  in 
Bentley,  in  the  county  of  Sufolk.    The   vouchee,  who  »ny  town  or  towns 
was  the  great  grandfon  of  John  and  Elizabeth  ABon,  adjoining  thereto. 
but  whofe  title  did  not  appear,  had  agreed  in  1796  to  Recovery  of  the 
fell  the  whole  of  thefe  two  manors  with  their  appur-  thepari/hof  A 
tenances  to    /•  Reade,  and  conveyed  them  by  leafe  and  amended  by  in- 
releafe,  of  4  and  5  July,  1796  ;  but  they  were  defcribed  J^^l^'*  °^^^"' 
in  a  recovery  fuffered    of  Michaelmas  term   1796,  for  affidavit  that  the 
the  purpofe  of  effe£luating  that  fale,  as  the  manors  of  '°*"°«'  o^  ^'  cx- 

JUary^s  and    Speneet^s    in   the   parifli  of  Eajl  Berghok*  fix  parifhes,  that 
The  devifee  of  J.  Reade,  having  devifed  the  manors  in  they  were  adjoin* 
truft  to  fell,  and  that  P.  Godfrey  (hould  have  the  pre-  |^f/^f ^^^^^J^^ 
emption  at  a  price  therein  named,  which  he  had  accepted;  had  exercifed 
an  objeftion  was  now  raifed  to  the  title  of  fuch  parts  of  ownerfhip  over 
the  manors  as  lay  in  the  feveral  pariCbes  other  than  Eafi  ^^  ^^  J^^  ^^ 
Bergholt,  that  thofe  parts  had  not  paffed  by  the  recovery  fince,  and  that 

of  1796,  and  that  an  entail  was,  as  to  them,  ftill  fub-  they  were  in- 

'  ^  tended  to  pafs. 

Gfting.     Sellon  Serjt.  now  moved  to  amend  the  recovery, 

by  inferting  the  feveral  pariflies  of  Brantham,  Stratfird^ 

3  £  3  Great 


COI^YILE, 
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Great  Wenhaniy  Litthy  Wenham,  Capel^Holton^  Tatiingstcfu^ 

and   BetitUjy   upon  an  affidavit  of  the  fteward  of  the 

Dpnaodiintf      vouchee^    detailing    the  fa£l8   above    ftated,    and  the 

further  fa£ls  that  each  of  the  manors  of  Illarfs  and 
Spencer^s  was  partly  in  Eaft  Bergholt^  but  that  each 
of  them  alfo  extended  into  feveral  of  the  pariihes 
above  named,  which  were  adjoining  thereto,  and  that  >, 
the  vouchee,  and  his  father  for  fixteen  years  before  him^ 
had  exercifed  afls  of  ownerfhip  over  fuch  parts  of  the 
manors  as  lay  in  thofe  parifhes,  by  granting  copyhold 
eftates  in  each  of  the  parifhes  as  parcels  of  thofe  manors, 
continually  up  to  the  time  of  the  fale,  and  that  the  vouchee 
had  not  exercifed  any  a£t  of  ownerfhip  over  thofe  parts 
Cnce ;  but  conGdered  them  as  fpld,  and  that  they  were 
intended  to  pafs,  and  that  there  were  no  other  0(UUiort 
of  the  fame  names  in  the  county. 

The  Court  held,  that  it  was  impoffible  for  them  to  ex* 
tend  the  recovery  further  than  the  deed  to  lead  the  ufes 
would  warrant,  and  that  deed  was  not  (hewn  to  pais  aoy 
thing  more  than  fuch  parts  of  the  manors  as  were  in 
Eaji  Bergholt.  If  the  deed  of  1 796,  had  referred  to  all 
the  eftates  comprized  in  the  deed  of  1680,  then  the 
Court  might  have  made  the  recovery  refer  to,  and  be 
co-extenfive  with  the  fame  eftate,  but  otherwife  not;  here 
no  connexion  whatever  was  fliewn  between  the  deed  of 
1680,  and  that  of  1796;  and  they  refufed  the  applica- 
tion. 

The  reporter  having  infpefted  the  deed  of  1795,  di- 
re£l:ed  the  motion  to  be  renewed  with  an  additional 
ftatement  of  a  part  thereof,  whereby  the  vouchee  con- 
veyed <*  all  other  his  manors,  advowfons,  lands,  here- 
^<  ditaments,  and  appurtenances  whatever,  fituate  in  the 
^*  faid  parifli  of  Eaft  Bergholt^  in  the  county  of  Sij^ 
M  or  in  any  ofher  town  or  towns  next  or  near  tliereunto 

«  adjoin^ 
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^*  adjoining  ;*'  and  upon  the  reading  of  this  part  of  the 
deed,  coupled  with  the  affidavit  above  ftatedj  of  the 
vouchee's  former  pofTeffion  of  land  in  thofe  parifhes,  and 
intention  to  pafs  the  whole^  Tie  Court 

permitted  the  Amendment. 


75 » 


ColViu^ 
Demandant* 


Ingle  v.  Trotter. 


t^k  IS. 


HTHE  Plaintiff  had  ferved  the  Defendant  widi  a  fum<«      Sutninont  and 

mons,  and  he  had  fiUed  up  the  blank  left  in  the  if'^ift  mOcc  to 

SDDOur  At  tae 
form  of  the  Englijb  notice  prefcribed  by '  the  ftatute  ^tura  of  the 

51  G.3.  c.  124./.  a.,  which  is  left  for  the  day  of  the  writ, « bang  from 
month  and  year,  after  the  words  ^  at  the  return  hereof ^  ^S^w  jjbad"* 
€c  being/*   with  the   words  **  from  Eafter''day  in  one 
<^  month."    The  Defendant  in  perfon  had  obtained  a 
rule  ntfi^  to  fet  afide  the  dijiringai  which  had  fttbfequently 
ifluedj  for  this  irregularity  ^  againft  which 

Lem  Serjt.  now  attempted  to  (hew  caufe. 
The  Defendant  fupported  his  rule. 

Ptr  Curiam.    The  a£l  is  imperative,  that  the  month 
ind  day  of  the  month  (hall  be  inferted» 

Rttk  abfolutc. 
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Fib.  14.  RoBBtiT  Brown  v.  W.  Brown,  and  Jubb. 

Id  in  aaion  HTHIS  was  an  a^iion  of  ajfum^i  for  money  paud.  Upon 
upon  t  joint  con-  A  ^^  ^^.^^  ^^  ^^  ^^^^^  ^^  ^^  ^^^  fummer  affixes, 
tndt  againft  two»  »       1  r 

ooA  who  haf  fuf-     1 8 12,  before  Bayley  h,  the  cafe  was,  diat  the  Defen- 

fered  judgment      ^^^^^^3  j^j^j  j^^^^  partners  in  trade,  and  in  the  courfe  of 

by  default  is  not  *  . 

mdmiffible  ai  a       their  dealings  had  ifiued  bills,  which  came  into  the  hands 

witneCi  againft  of  Piar/ofif  and  which,  when  due,  were  not  honoured. 
that  he  ioined  in  P^f^rfon  agreed  to  give  the  Defendants  time  for  paymenc, 
the  contra<St.  upon  their  finding  a  fecurity.    The  Plaintiff  accordingly 

PI  ^^fvlliSli  ^'^'^^^^  *^^  *  \MrA  \  a  counterBond  from  W.  Bramm 
in  the  action,  the  ^^  J'^^^  ^^  the  Plaintiff  was  prepared,  but  the  Defea- 
witneft  would  ob-  dants  after  many  excufes  ref ufed  to  execute  it.  The  Plain* 

contribution  principals  to  recover  it  over.     The  Defendant  WilUam 

againft  the  other.    Brown  fuffered  judgment  by  default :  the  Defendant  JM 

defended  himfelf  upon  the  ground  that  he  had  never  at 
fented  to  the  giving  of  the  bond ;  and  Pearfon^  being  called 
as  a  witnefs,  faid,  that  he  believed  the  Defendant  JtM  had 
never  been  confulted  on  the  point.  To  prove  the  affent 
of  JM  to  the  tranfa£lion,  the  Plaintiff  propofed  to  call 
the  Defendant  fVilliatn  Brown  f  whereupon  it  was  ob- 
jeAed,  that  he  was  not  admiffible.  The  Plaintiff  in 
behalf  of  his  admiffibility  cited  Doe  on  Demife  of  Harrof 
r.Green,  4E/pin.  igS.  Bayleyl.  held  that  the  witnefs 
was  inadmiffible,  and  a  verdi£t  paffed  for  the  Defendant, 
with  leave  to  move  to  enter  a  verdid  for  the  Plaintiff, 
for  513/.,  if  the  Court  ihould  think  the  evidence  was 
admiffible. 

LensStt^t.  \n  Michaelmas  term  181 2,  moved  accord- 
ingly to  enter  a  verdifl  for  the  Plaintiff,  or  to  have  a  new 
trial.  He  contended  that  the  witnefs  was  admiffible, 
becaufe  he  was  called  to  fpeak  againft  his  own  interefl, 

for 
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for  a  judgment  againft  one  of  two  on  a  joint  contrad, 
he  (aidj  could  not  be  fupported^  judgment  muft  be  ob- 
tained againft  both* 

Tbi  Court  granted  a  rule  nifi. 

Caufe  was  afterwards  (hewn  by  Bjfi  feijt. ;  Lens  in 
fupport  of  the  rule. 

MiNsriBLD  C.  J.  now  delivered  the  opinion  of  the 
Court.  The  queftion  here  was  on  the  admiilibility  of 
WWiam  Brown,  whom  BayUy  J.  did  not  receive  as  a 
witnefs }  and  we  are  of  opinion  that  he  was  right  in  the 
rejeftion.  It  appears  this  witnefs  was  interefted  in  the 
event  of  the  fuit,  and  interefted  certainly  in  refpe£t  of 
that  very  evidence  wluch  he  was  called  to  give,  becaufe 
he  came  to  prove  that  the  other  Defendant  was  equally 
liable  with  himfelfy  which  would  give  him  a  right  of 
Gcmtribution  from  Jubb,  if  the  Plaintiff  fucceeded ;  but 
if  die  adiion  failed  againft  JM,  then  the  confequence 
would  be,  that  William  Brown  alone  would  be  refpon« 
fiUe  to  the  Plaintiff  for  the  whole  of  his  demand.  [Here 
lus  lordlhip  read  the  cafe  of  Chapman  v.  Graves  and  two 
Others,  a  Camp.  N.  P.  Cos.  333*  n.] 

Rule  difcharged* 


1813. 
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Feb,  !»•         Coles  v.  Barrow  and  Another,  Aflignees  of 

Coles. 

If  the  affignecs    'l^HIS  was  an  adion  brought  to  recover  a  compen* 
of  a  bankrupt  f^tion  for  the  Plaintiff's  work  and  labour.    Upon 

ploy  him  in  cany-  ^^^  ^'*^^  ^^  ^^^  ^^^^^  before  Graham  B.  at  the  Dwrche^ 
ing  on  the  ma-      fummer  aflizes  181 1|  it  appeared  that  the  Plaintiff  had 
Uncfit^^Sbe^^^    been  the  owner  of  a  cloth  manufaftory,  he  had  fincc 
eflate,  and  pay      become  a  bankrupt,  and  had  not  yet  obtained  his  certi- 
him  money  from    fixate ;    after  his  bankruptcy  the  affignees  deemed  it 
18  evidence  of        beneficial  to  the  bankrupt's  eftate,  to  continue  the  woik, 
fuch  a  contract       and  they  not  only  wrought  up  the  old  materials  ^riudi 
JuIffi^nS'ar'^   had  been  purchafed  before  the  bankruptcy,  but  aUb 
will  enable  him      purchafed  new  ones  and  wrought  them.     They  cn- 
to  recover  from,     ployed  the  bankrupt  in  fuperintending  the  work  and 
coi^en^on  for^^  ^'^^  *"  working  at  the  looms  and  other  manual  openh 
his  work  and         tions.    The  Plaintiff  proved  no  contraA  for  any  fpfr 
•*     *"•  cific  falary,  but  one  of  the  Defendants  had  pud  lri« 

money  from  time  to  time,  to  the  amount  of  7/.  ptf 
week,  and  had  been  heard  to  fay  that  he  ought  to  Invc 
much  more ;  fome  witneffes  eftimated  the  value  of  hil 
labour  at  14/.  per  week.     The  Plaintiff  had  delivered 
a  demand  to  the  amount  of  14/.  and  the  Defendant! 
had  paid  him  money  fince  that  demand  had  been  da^ 
livered.     On  the  occafion  of  fome  difpute  which  arofe 
between  the   Plaintiff  and  the  Defendants,  the  latter 
refufed   to  pay   him   any  thing  more,  whereupon  be 
brought  this  action.     For  the  Defendants  it  was  con* 
tended   that  this   a£lion  could  not  be  fupported,  and 
Graham  B.  held,  and  reported,  that  he   conceived  no 
fuch  contra£l  could  be  formed  in  law  between  a  bank* 
rupt  and  his  alGgnees,  and  accordingly  nonfuited  the 
Plaintiff. 
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Pel!  Serjt.,  in  Michaelmas  term  i8il,  moyed  for  a 
rule  nift  to  fet  afide  the  nonfuit,  and  have  a  new  trial. 
He  urged  that  none  of  the  decided  cafes  went  fo  far 
as  to  hold  that  an  uncertificated  bankrupt  could  not 
maintain  fuch  an  adlion  againft  his  aflignees,  and  the 
reafon  of  the  law  favored  the  a£lion,  for  it  had  in  many 
cafes  been  held  that  the  alTignees  could  not  let  out  the 
bankrupt's  labour  for  the  profit  of  the  eftate  \  the  law 
took  from  him  all  the  property  he  had  at  the  time  of 
the  bankruptcy,  and  if  he  might  not  work  for  himfelf, 
and  receive  the  produce  of  his  labour,  he  mud  ftarve* 
It  bad  happened  that  all  the  cafes  hitherto  decided  had 
cxrcurred  between  the  bankrupt  and  a  ftranger,  not  be- 
tween himfelf  and  his  aflignees,  but  the  principle  was 
the  fame  in  the  one  cafe  as  in  die  other.     Chippindale 
T«  Themlinfonj    Cooke.  Bankrupt  Lawj    3  r^.  5 1 8.      Silk 
V.  q/borne,    i  E/p.  N.P.140.      Webb  v.  Fox^    7  T.  R. 
391.      Webb  V.  Ward^   7  r.iJ.296.     In  none  of  thefe 
cafes  do  the  G)urts  go  the  length  of  faying  that  the 
aiEgnees  are  entitled  to   the  fruits  of  the  bankrupt's 
perfonal   labour.     In  Ex  parte  Proudfoot^    i  Atk.  253. 
Lord  Hardwieke,  indeed,  fays,  <<  the  bankrupt  is  incapable 
of  carrying  on  any  trade,  and  all  his  future  perfonal 
eftate  is  zSeCted  by  the  afDgnment,  and  every  new  ac- 
quifiCion  will  veft  in  the  ailignees;   but  as  to  future 
real  eftates  there  muft   be  a  new  bargain  and  fale." 
This  however  does  not  diftinGly  extend  to  the  fruits 
of  the  bankrupt's  perfonal  labour. 

Mansfield  C.  J.  obferved,  that  the  work  done  by 
a  bankrupt  for  the  benefit  of  his  eilate,  was  in  a  degree 
for  his  own  perfonal  advantage,  inafmuch  as,  if  the 
dividends  were  increafed  in  a  certain  ratio,  his  allow- 
ance was  increafed,  and  if  there  was  any  furplus,  it 
was  entirely  his  own. 

Lawrence  J.  obferved,  that  it  had  been  determined 
that  an  uncertificated  bankrupt  might  recover  for  the 

value 
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value  of  his  labour,  if  his  affignees  did  not  interfere 
to  prevent  him ;  biit  in  this  cafe  the  Defendants,  who 
were  to  be  confidered  in  two  charadterSy  did  fo  inter* 
Barrow.       fere. 

Tie  Court  with  fome  difficulty  granted  a  rule  nj/C 

Be/t  Serjt.y  in  Eq/ler  term  18129  (hewed  caufe  agasnft 
this  rule.    It  was,   he  faid,  a  clear  principle  of  hW| 
that  when  a  man  is  a  bankrupt  he  is  completely  dtvefted 
of  all  that  he  had  at  the  time  of  hit  bankruptcy^  aol 
by  numerous  cafes  it  had  been  decided  that  no  pio» 
perty  could  be  acquired  by  him  before  he  had  obtained 
his  certificate,  but  that  all  belonged  to  his  affigneest 
and  therefore  to  what  purpofe  (hould  his  affignees  ftj 
to  him  with  one  hand,  that  which  they  were  entitM 
to  receive  back  with  the  other  ?   Though  the  cafe  of 
Chippendak  v.  Thomlinfin  decided  that  a  bankrupt 
fue  for  the  proceeds  of  his  perfonal  labour,  yet  it 
not  decide  that  the  affignees  might  not  take  from  him 
the  fruit  of  his  judgment  when  recovered.     Numennil 
fubfequent  cafes  hatre  decided  that  he  may  fue  for  die 
benefit  of  his  affignees.     The  judgment  of  Lord  Mmu- 
field  in  Chtppendale  v.  Thomlinfin  is  the  ftrongeft  autbo- 
rity  that  can  be  cited  in  favor  of  the  Plaintifi^:  but  this 
cafe  is  materially  qualified  by  BullerJ.^  who  expbizii 
the  cafe  ex  parte  Proudfoot  only  to  mean  that  the  bank- 
rupt may  recover  if  his  claim  is  not  interrupted  by  the 
affignees.     In  WM  v.  TVari  and  Webb  v.  Fox^  the  Court 
held  that  an  uncertificated  bankrupt  may  fue  in  trorer 
for  his  own   property,  if  his   affignees  interfere  not 
Peahe   N.  P.  Cafes ^  140.    La  Roche  Bart.  v.  WedLeman. 
In  numerous  cafes  where  an  uncertificated  bankrupt 
has  fued,  the  Courts  have  ftaid  proceedings  till  the 
affignees  have  given  fecurity  for  the  cods*     In  Silk  f* 
OJhomy  Lord  Kenyon  C.  J.  held,  that  where  work  and 
labour  was  mixed  with  the  bankrupt's  materials,  U 

may 
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may  maintain  an  a£lion  for  both,  however  the  cafe 
might  be,  if  the  aiBgnees  interpofed  their  claim.  7  Eaft^ 
p«  53.  Kitchen  ▼•  Bartfcb.  There  the  queftion  was, 
whether,  it  appearing  on  the  pleadings  that  the  affignees 
required  payment  of  a  note  given  to  the  uncertificated 
bankrupt  fince  his  bankruptcy  and  affignment,  and  not 
included  in  any  fubfequent  aflignment,  the  bankrupt 
could  recover  on  it ;  and  the  Court  held  that  he  could 
noCj  and  Lawrence  J.  cited  BuUif^s  judgment  in  Chip^ 
pendale  v.  Tbomlififon  from  his  own  MS.  Unle(s  a  dif- 
tin6Uon  can  be  made  between  that  perfonal  property 
which  is  the  profit  of  labour,  and  other  forts  of  perfonal 
property,  the  Plaintiff  cannot  recover.     It  is  unneceflary 

to  argue  here  that  a  bankrupt  may  not  make  a  fpecial 
contra^  with  the  affignees,  for  that  is  not  the  prefent 
cafe. 

Pellf  contri.   The  propofltion  contended  for  by  the  De- 
fendant amounts  to  this,  that  all  the  bankrupt's  property 
veils  in  the  affignees,  both  what  he  has  at  the  time  of 
his  bankruptcy,  and  whatfoever  he  may  gain  after  the 
commiffion  and  before  certificate.    So  that  if  a  bank- 
rupt has  worked   with   the   utmoft  diligence  for  the 
jTupport  of  himfelf  and  family,  his  affignees  may  inter- 
vene, and  claim  the  wages  to  be  paid  to  themfelves, 
not  to  the  bankrupt.     But  that  is  not  fo,  the  produce 
of  a  bankrupt's  perfonal  bbofUr,  whether  paid  to  him 
through  the  intervention  of  a  fuit  at  law,  or  without 
fuit,  to  the  extent  of  his  reafonable  neceffiury  fubfift- 
ence,  is  not  his  affignees'  property,  but  his  own.     It 
might  be  different  if  he  amafled  a  great  fum  of  money^ 
and  bid  it  out  in  the  purchafe  of  real  eftatee.     He 
did  not  impugn  any  of  the  cafes  cited,  but  they  did 
not   touch  the  prefent  queftion.      There  muft  be  a 
new  bargain  and  fale  after  the  bankruptcy.     ^Mans» 
fidd  C.  J.    The  fccond  affignment  of   land  acquiredf 

fuppofet 
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i8i3*  fuppofes  the  commifEoners  to  ha?e  a  right)  otherwife 

the  aiEgnment  would  be  wafte  paper.]    In  the  cafe  cited 
from  Eajl^  which  was  an  a£lion  by  the  bankrupt  oo 
a  promiiTory  note,  it  does  not   appear  what  was  the 
conlideratlon  for  which  the  note  was  given,  and  unlelii 
it  were  acquired  by  the  produce  of  the  perfonal  Uxmr 
of  the  bankrupt)  it  does  not  touch  this  queftion.    In 
Webh  ▼.  Ward^  Lord  Kenjon  C.  J.  fairly  contemplatei 
that  the  produce  of  the  bankrupt's  perfonal  labour  does 
not  form  part  of  the  effe£is  to  be  diftributed  under 
the  commiflion.    He  fays  at  the  end,  this  is  not  ao 
a£tion  for  the  fruits  of  his  perfonal  labour   fince  hii 
bankruptcy,  but  for  goods  which,   if  they  belong  to 
him   at   all,    muft  by  law  be  vefted  in  his  aiRgnees. 
No  authority  is  to  be  found  which  at  all  proves  tint 
in  the  cafe  of    a  bankrupt's  perfonal  labour,  the  af- 
fignees  are  entitled  to  it.     Lord  Alvanlej  C.  J.  in  Htfi 
V.  Stivenfon^  3  Bof.  ist  Pull.  jjS.  fays,  '^  they  cannot  in- 
deed take  the  profits  of  his  daily  labour.    He  muft 
live."     This  is  an  exprefs  authority.     But  here  the 
aflignees  themfelves,  if  they  had  fuclT  a  right,  have 
waved  it,  by  employing  the  Plaintiff,  and  contra£tiii( 
with  him;  the  contraftiiig  by  a  lord  with  his  villain 
was  a  manumiflion.    The  fame  broad  ground  of  policj 
and  humanity  ought  to  prevail  here,  the  very  circiun* 
ftance  of   contracting  with  him    ought  to  operate  to 
enable  the  bankrupt  to  make  fuch  contra£l;  for  his  own 
benefit.     No  man  will  venture  to  work  when  he  ii 
not  fure  of  his  pay.    The  Plaintiff  is  alfo  entitled  to 
recover  upon  another  ground,  viz.  that  if  this  defence 
is  of  any  avail,  the  Defendants  oyght  to  have  pleaded 
fpecially,  that  the  Plaintiff  was  a  bankrupt,  and  that 
they  were  his  aflignees,  and  that  he  therefore  cannot 
maintain  this  a€lion  againft  them. 

Bejt 


« 
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Beji  replied  on  the  di8um  of  Lord  AlvanUj^  that  it  1813. 

ipras  ftrongljr  in  favour  of  the  Defendants:  he  only 
£178,  that  the  bankrupt  is  entitled  to  the  profits  of  bis 
daily  labour  \  perhaps  the  aflignees  cannot  take  hb  daily 
meal  out  of  his  hand ;  but  it  b  for  the  Court  to  fay, 
whether  if  he  were  to  recover  a  confiderable  Accumul- 
ation, like  this  fum,  he  might  not  be  fummoned  before 
the  commiiEoners,  and  obliged  to  refund  it. 

Mansfield  C.  J.  It  is  very  common  for  the  aflignees, 
how  wifely,  may  fometimes  be  doubted,  but  in  fome  cafes 
ufefully,  to  employ  the  bankrupt  in  the  management  of 
their  affairs,  and  it  is  ufual  to  make  the  bankrupt  an 
allowance  at  the  end.  And  if  the  aflignees  had  made  an 
exprefs  contra^):,  it  might  be  very  hard  to  fay  that  they 
had  not  given  up  their  right,  and  that  they  were  not 
bound  to  pay,  but  this  is  not  that  cafe,  here  is  no  evi- 
dence of  any  contrail.  In  many  of  the  cafes  cited  the 
whole  queftion  has  been  whether  the  Court  (hould  inter- 
fere to  require  fecurity  for  the  cofts.  No  doubt,  in  fuch 
an  a£Hon  where  the  banlcrupt  is  permitted  to  fue  for  his 
own  benefit,  the  Court  will  not  interpofe  to  compel  that 
fecurity  from  a  bankrupt,  if  the  aflignees  do  not  claim 
the  property.  Where  the  bankrupt  fues  for  their  be- 
nefit, there  the  Court  will  compel  fecurity  from  him,  but 
that  does  not  eftablifli  the  propofition  contended  for. 

Heath  J.  Here  is  a  payment  in  part,  and  it  may  be 
queftioned  whether  that  is  not  evidence  of  fuch  a  pofitive 
contra£b.  If  there  were  not  an  implied  contm£l,  how 
could  the  aflignees  jultify  to  the  creditors  giving  the 
bankrupt  any  thing  ? 

Chambre  J.    This  cafe  is  infinitely  ftronger  in  favor 
of  the  bankrupt  than  was   the  cafe  of  Chippendale  y. 
Thondinfon.    There  it  w^  held  the  bankrupt  might  re- 
cover, 
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cover,  if  the  ai&gnees  did  not  interfere,  and  if  there  weie 
sn  implied  aflent ;  and  here  is,  not  merely  an  impliedi 
but  an  exprefs  affent  i  where  the  aflignees  employ  the 
bankrupt,  and  have  held  all  the  benefit  of  Us  laboiuri 
and  make  him  a  payment  in  part,  I  think  it  would  be  i 
monftroUB  thing  if  this  aftion  were  not  maintainable. 

Cur.  adv.  vnh. 

ManIi lELD  C.  J.  in  this  term  delivered  the  opinioD 
of  the  Court,  Heath  J.  being  abfent. 

This  was  an  aAion  brought  by  the  plaintiff,  who  was 
a  cloth-drefler,  and  had  become  a  bankrupt,  againft  Ui 
aflignees.  The  evidence  difaffirmed  any  exprefs  agreemcQt 
having  been  made  by  the  Defendants  to  pay  wages  to  die 
Plaintiff,  and  the  claim  of  the  Plaintiff  was  upon  a  com- 
mon quantum  meruit  for  work  and  labour.  My  two  bio* 
thers  {a)  are  of  opinion,  that  the  nonfuit  was  wrong,  and 
that  the  rule  muft  be  abfolute.  I  was  of  another  opinioB, 
as  thinldng  that  all  rights,  and  all  goods  due  to  the  bank- 
rupt, are  vefted  in  the  aiEgnees.  I  have  never  been  abk 
to  change  my  opinion ;  but  I  now  entertain  a  confiden* 
ble  degree  of  doubt,  on  account  of  the  opinion  of  mj 
learned  brothers,  the  prefent  rule  therefore  muft  be  ab» 
folute,  and  the  nonfuit  muft  be  fet  afide. 

Rule  abfolnte. 

(a)  La<wrence3.  had  refigned    and  CihbsJ.  was  not  oo  tif 
befofe  this  judgment  was  given,    bench  wken  it  was  aigued* 


END  OF   HILARY  TERM. 


•    ■ 


CASES 


ARGUED    AMD    DETERMINED 


tM  Tas 


Courts  of  COMMON-PLEAS, 


AMD 


EXCHEQUER-CHAMBER, 

AND  OTHER  COURTS. 


i» 


Eafter  Term^ 

b  the  Fifty-third  Tear  of  the  Reign  of  Gborqe  IIL 


Wallis  v.  Lade,  (a) 


•Mty*  0* 


npBD!  memcnrial  of  an  annuity  noticed  a  bond  to  the     ^^  .^  fufficienl 

FhiatiflF  in  doo/.  for  fecuring  the  annnityi  and  alfo  In  the  memorial 
a  warrant  of  attorney,  «  and  wMch  faid  bond  and  war-  J^^^^^^^ 
lant  of  attorney  were  refpcdtvely  executed  by  the  De-  curities  were  exe- 
lendant  in  the  prefence  of  Thomas  Chapman^  clerk  to  cuted « in  thepre- 
Chmla  Harmsnf   of   Wint'^ffict  Citrty   London.      Befi  ^  „  ^^y;^x,tL 
Sei}t.  had  in  the  laft  term  obtained  a  rule  n^  to  fet  preffing  thit  lia 

nfide  this  warrant  of  attorney,  upon  the  ground  diat  the  fw^fcribcd  bit 

name  at  an 
flicmorial  did  not,  as  required  by  ftat.  176.3.  c.%6.  attefiing  wittdk 

yi  X.,  '<  contain  the  name  of  the  witnefs.^ 

(a)  Uamfeld  C.  J.  was  pieyented  by  indifpofidon  firom  ttttn&g 
A  coon  umil  the  X3di  of  Jtf'^. 

Vol.  IV-  3  F  Vaughm 
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Vaughan  Serjt.  {hewed  caufe.  It  contains  the  name 
of  Chapman^  who  was  in  izQt  the  only  attcfting  witnefSf 
and  that  is  all  which  the  a&  requires* 

Befl^  in  fupport  oi  the  rule.  The  memorial  con- 
tains the  name  of  Chapman^  but  it  does  not  (late  that 
Chapman  attefted.  The  warrant  of  attorney  might  hate 
been  executed  in  the  prefence  of  an  hundred  perfobf^ 
of  whom  one  only  may  have  attefted^  and  this  memorial 
does  not  guide  the  Defendant  to  find  that  one.  Ch^ 
man  mighty  confidently  with  what  appears  here^^haie. 
been  accidentally  in  the  room^  not  attending  to  wist 
was  pafiing. 

Heath  J.  We  think  it  fufficiently  certain  m  dui 
cafe  to  a  common  intent*  The  perfons  in  whole  pe 
fence  it  was  done  muft  be  prefumed  to  be  the  witnefts: 
if  they  are  not,  the  defendant  will  have  the  advantap 
of  it  when  the  annuity  is  to  be  enforced. 

ChambrbJ.  The  %€t  requires  nothing  more  dns 
the  name,  and  it  is  given.  If  Chapman  was  not  a  fiib- 
fcribing  witnefs  to  the  bond,  the  Defendant  mayi  if 
fued  thereon,  refift  payment,  upon  the  ground  that  die 
fubfcribing  witnefs  whofe  name  (hall  appear  on  the  bond 
when  produced,  is  not  mentioned  in  the  memoriaL 

OlBBS  J.  There  can  be  no  danger  of  that  which  ik 
Defendant  apprehends.  The  Pbintifi^  cannot  ufe  bi 
warrant  of  attorney  without  filing  it ;  he  cannot  file  k 
without  giving  thereby  to  the  Defendant  an  opportuoity 
of  feeing  it  and  feeing  who  are  the  witnefles;  and  if  tf 
then  appears  that  they  are  not  all  named  in  tbe  moB^ 
rialj  the  annuity  is  void. 

Rule  difcbaijed. 
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Watson  v.  Mainwarino  and  Others.  May  6. 

"^HIS-  was  an  zCtion  brought  by  the  executors  of  Dr.      It  U  not  to  be 

^    JFat/on,   deceafed,  againft   the   Equitable  Infurance  ^^^^^  * 

ffcej  to  recover  a  fum  which  had  been  infured  on  his  ^vhich  a  perfon 

Fe.     Upon  the  trial  of  the  caufe  at  the  fittings  after  »»  ^^^  ^^ 

-      he  effects  an  infur' 
^rj  term  18139  before  GiUs  J.,  the  office  refilled  the  ^^^^  ^  Ym  life, 

miand  on  the  ground  that  when  the  policy  was  effedied  is  a  <«  diforder 

ic  deceafed  had,  (in  breach  of  his  declaration  to  the  j^„  ^^^  ^j^ 

mtrary,)  a  diforder  tending  to  fliorten  life,  and  that  the  meaning  ot  the 

>licy  was  therefore  void.      For  the  PbintiflF  it  was  declaration  re- 

.  quired  by  the 

roved  by  an  eminent  phyfician  of  Bathi  to  whom  Dr.  Equitable  Infur^ 

^atfon  had  applied  for  advice,  that  his  diforder  was  an  ^<^^  Office^  from 
leAion  of  the  bowels ;  that  this  difeafe  may  proceed  ^^^^  ^^^  j^^ 
om  either  of  two  caufes,  the  one  a  defeA  of  fome  of  afterwards  dies  o^ 
le  internal  organs,  the  other  a  mere  djfpe^ta :  that  the  ^^J^  ??l* 
rft  would  tend  to  (horten  life ;  that  the  fecond,  though  generally  has  ^t 
renders  the  patient  uncomfortable,  does  not  generally^  tendency. 
dlefs  it  increafes  to  an  exceflive  degree,  tend  to  (horten  ^ 

Fc,  and  that  the  compbint  with  which  Dr.  Watfon  was 
Sifted  was  not  the  organic  dyfpe^a.  Several  other 
ledical  men  ftated  that  they  had  attended  Dr.  Watfon 
ace  the  policy  had  been  effe£led,  and  that  he  was  then 
uite  free  from  the  diforder.  On  the  other  hand,  feve- 
il  medical  perfons  dated,  as  witnefies  for  the  Defend- 
ats,  that  they  had  feen  him  at  the  time  of  his  vifiting 
^atb  prevloufly  to  effefting  the  infurance,  and  that  they 
len  confidered  him  as  a  falling  man.  It  was  left  to  the 
sry  whether  the  patient's  complaint  was  the  organic 
^^i/uiy  and  if  it  was  not,  whether  the  d^pe^a  under 
rluch  he  laboured  was  at  the  time  of  effefting  the  policy 
f  fttch  a  degree,  that  by  its  excefs  it  tended  to  (horten 
ife.  The  jury  found  that  it  was  neither  organic  nor 
xce(five,  and  gave  a  verdift  for  the  PlaintifF. 

3  F  2  Shepherd 
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don.  A  tenant  who  occupied  one  of  the  houfes  proved 
that  Headon  having  become  a  bankrupt,  the  vritnefs  ap- 
plied to  the  Defendant  to  inquire  to  whom  he,  the  wit- 
nefs,  ought  thenceforward  to  pay  his  rent.  The  Defend- 
ant faid,  You  muft  pay  the  rent  to  me ;  I  am  become 
landlord  for  my  client  who  has  the  annuity,  and  you 
muft  pay  the  ground-rents  for  me.  The  jury  upon  this 
evidence  found  a  verdidl  for  the  PlaintiiT. 


1814. 


Shepherd  Serjt.  now  moved  for  a  rule  nifi  to  fet  afide 
the  verdiA,  and  have  a  new  trial.  He  urged  that  the 
Defendant  having  no  beneficial  intereft,  nor  having  had 
any  a^ual  pofTeilion  of  the  premifes^  which  were  in  the 
occupation  of  the  tenants  of  Headon  and  Macdonaldi  he 
was  not  liable  for  ground-rents  and  repairs.  The  De- 
fendant ftands  in  the  condition  of  a  mortgagee  out  of 
poffeilioD^  who,  according  to  the  cafe  oi  Eaton  v.  JacqmSf 
Doug.  455.,  is  not  liable  in  covenant  as  an  aflignee.  If 
tl^e  mortgagee  of  a  le^ifehold  requires  and  receives  the 
rents  from  the  occupier,  not  as  from  his  own  tenant,  but 
demanding  them  as  the  agent  of  the  mortgagor,  he 
might,  according  to  the  dodrine  now  contended  for, 
fubjetl  himfelf  to  all  the  lefTee's  covenants  in  the  leafe ; 
it  is  therefore  neceflary  to  adhere  to  the  known  line^ 
that  unlefs  the  mortgagee  has  recovered  the  a^ual  pof- 
feflion  he  cannot  be  charged.  The  Defendant  could  net 
have  recovered  the  a£lual  poflelRon,  becaufe  the  premifes 
were  demifed  to  other  occupiers  ;  he  could  only  obtain 
the  rents*  At  all  events  the  evidence  applied  only  to 
Headon*%  houfe,  and  did  not  aSe£t  the  Defendant  with 
die  pofleifion  of  Macdonald^s. 

Heath  J.  This  evidence  (hews  an  aflTent  of  the 
Defendant  to  the  whole  conveyance. 

Chambre  J.    The  Defendant  aflumes  the  right  con-^ 

Teyed  to  him  in  the  deed. 

3  F  4  GiB# 
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C1BB6  J.  There  is  evidence  of  an  admiffion  by  dK  De- 
fendant that  he  was  affignee.  The  Defendant  dots  that 
which  approaches  as  nearly  to  an  entry  on  the  land  affigned 
as  was  poffihle  under  the  circumftanc^.  He  couU  not 
take  the  aQual  pofleflion  of  the  land)  becauCe  it  was  let| 
but  he  tells  the  tenant  diat  he  is  the  landlord.  Tliis  ad« 
miffion  mull  be  conne£ied  with  the  affignment  and  grvit 
to  the  Defendants  and  then  he  ftands  as  landlord  of  boA 
houfes.  There  was  no  diftin^ion  made  at  the  trial  be* 
tween  the  cafes  of  the  one  houfe  and  of  the  other :  die 
only  queftion  made,  was^  whether  the  fpecies  of  foSU* 
fion  was  fofficient  to  charge  the  Defendant.  The  De« 
fendant  is  entitled  to  the  receipt  of  the  rents  i  this  is  die 
legal  operation  of  the  deed :  all  the  refidue  is  the  cir«r 
cumftance  of  his  ^ft.  The  conver&don  whidi  paflU 
between  the  occupier  and  the  Defendant  amountedj  on 
the  one  fidei  to  an  agreement  to  pay  rent*  and  on  the 
other  to  a  claim  of  tltfe« 

Kvle  refoiiBtL 


|fof  «•  RiTCHjE  V.  St.  Barbs. 

It  feemi  that  aa  HP  HIS  was  an  afkion  upon  a  policy  of  ailVirance  made  ot 
it  the  folc  owner  ^^  1 1  th  of  Decepiker  1 8 1  Oj  at  and  from  Plymouth  to 

et  a  ihip  to  a  Savannah  and  Amelia  IJIandy  upon  the  fliip  Lktk  SaOf* 
^tr*^"  ^aV  "  "*"*  The  PlaintiflF  averred,  that  he  was  at  the  time  of  efiefiing 

dilpr€>Tea  by  c\'i-  '  ^ 

dence  that  he  exa-  the  infurance,  and  from  thence  until  the  19th  day<» 

euted  a  bm  of  iale  December  1 810,  ilrterefted  in  the  faid  (hip  to  theamoait 
that  da^y'and^at  °^  ^^^  ^^^  money  infured  tliereon  ;  and  that  he  thcPlais* 
on  that  day  the  re-  ti(Fj  together  with  one  Edmund  Maude,  were  then  and 

quifitci  of  the  re-   ^j^^^^  ^^  ^j.  ^^  the  day  laft  aforefcid,  and  from  thcflce 

giuer  MCtM  were  *  '  / 

complied  with.       until  and  at  the  time  of  the  lofs,  interefted  to  the  Uce 

amouDtf    The  caufe  was  tried  at  Guildball  at  the  fittii^. 

after 
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9ker  Hilary  term  1813,  when  the  loft  was  proved  by  a 
condemnation  under  the  American  non-interconrfie  t&. 
As  to  the  intereft^  the  eyidence  was,  that  on  the  7th  daj 
ci December  i8io,  the  Plaintiff,  who  before  that  day  had 
been  the  fole  owner,  executed  abili  of  (ale  of  a  certain 
pvoportxiii  of  the  ihip  Utile  SallyJ  then  at  fea»  to  £. 
Mamdtg  but  that  the  regiftration  was  not  completed  until 
the  19th  of  that  month.     For  the  Defendant  it  was  ob« 
je&ed  that  the  allegation  was  not  proved,  that  the  Plaintiff 
was  folely  interefted  from  the  i  ith  until  the  19th  of  De^ 
center  I  for  that  after  the  regiftration  was^completedy  th« 
title  oi  Maude  had  relation  back  to  the  day  of  executii^ 
the  bill  of  fale,  and  that  the  Plaintiff  muft  therefore  be 
nonfuited.    The  jury  however  found  a  verdift  for  the 
-Plaintiff,  which 

Shepherd  Serjt.  now  moved  on  the  fame  ground  to  fet 
afide :  he  urged  that  Maude  ought  not  to  be  permitted  to 
ftate  that  he  was  not  owner  till  the  19th  of  December ^ 
when  in  truth  it  was  his  own  fault  that  he  was  not  owner 
till  the  19th  of  December;  a  good  bill  of  fale  having  long 
before  been  made,  reciting  the  tertificate  of  regiftry  as  it 
ought  to  do }  and  all  the  ulterior  a£ts  that  were  neceffary 
to  complete  the  title,  remained  to  be  done  by  himfelf :  for 
it  is  remarkable,  that  though  the  z€t  34  G.  3.  r.  68.  /  15* 
requires  the  indorfement  to  be  made  on  the  certificate 
of  regiftry  by  the  feller,  if  the  fliip  is  at  home,  when 
fold,  yet,  on  fale  of  a  fhip  at  fea,  it  is,  by/.  16.,  to  be 
done  by  the  buyer  \  and  he  cannot  take  advantage  of  his 
own '  negle^L  The  ailignee  of  a  leafe  completes  his 
title  by  entry  \  but  on  >entry,  his  title  is  good  by  re* 
lation  from  the  date  of  the  affignment.  So,  here; 
when  the  buyer  has  done  that  which  die  a£b  requiseSi 
the  purchafer's  title  takes  tStOc  by  relation  fxom  the 
date  of  the  bill  of  fiOe. 

HSATH 


77tf 


RircHix 
St.Basbi. 
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Heath  J.    It  appears  to  me  that  the  intereft  was  ip 
the  Plaintiff'  as  averred.  ' 

GiBBS  J.  There  is  an  authority  in  the  Court  o( 
King's  Bench,  Mofs  v.  Cbamoch^  2  Eajl^  392.,  that  there 
is  no  title  in  a  purchafer  till  the  documents  are  com- 
pleted.  There  is  a  cafe,  of  Hubbard  ▼.  Johnjbme^  anUf 
3.  aop,,  in  which  my  Brother  Wood  B.  has  thrown  out  a 
doubt  upon  the  propriety  of  that  declfion,  but  upon  a 
ftrifl  technical  objection  fuch  as  this  is,  we  (hould  not 
be  inclined  to  let  in  that  objeAion  now,  when  the  merits 
were  on  the  other  fide,  {a) 

Rule  refufed. 

(fl)  See  Palmer  v.  Moxofif  2  Mauk  &f  SeJw.  43. 


Mak£P£ac£  V.  Jackson* 

A  callico  printer 
if  entitled,  after      rT^TTTo  n*  r  r  «      t       r. 

having  difcharged  j"^  ^^^  *"  *^*°"  ^^  ^^^""^^  ^^^  ^  ^^^'     ^^  ""^ 

his  head  colour-  tried   at  the  Mlddlefex   fittings   after  Hilar)  term 

man,  to  the  book    ,g,      before  <?/«/ J.      The  Plaintiff  had   been  head 
m  which  that  fer-      ,  .  .        •     /,  it«      t      1 

vant  has  entered    colourman  m  a  callico  printer  s  Ihop.     The  book  coo- 

the  proceffes  for     uined  certain  entries.     The  Plaintiff  contended  the  book 

during  hUfw^e,  ^**  ^^^  property.      The  Defendant  contended  it  was 

although  many  of  his  book  \  it  was  written  on  paper  which  he  had  for- 

the  procefles  i^re  „;fljed  ;  and  all  the  entries  were  made  by  the  Plaintiff 

the  mvenUon  of...  iTxr 

the  head  colour^    whde  he  was  the  Defendant's  fervant  \  and  the  Defend* 

nan  himfelf.         jnt  could  not  condu£l  his  bufinefs  of  a  callico  printer 

without  the  book.     Every  printer  has  a  ftandard  cokmri 

confiding  of  certain  ingredients,  to  which  ftandard  erery 

colour  that  he  compounds  is  preferred ;  and  whenefer 

any  colour  is  mixed,  the  hiftory  of  the  procefs  and  in* 

gredients  is  entered  in  a  book,  and  when  the  mixture 

is  made,  and  a  piece  of  callico  is  dyed  accordingly,  a 

fmall 


IN  THE  Ftrnr-THiiu)  Year  of  GEORGE  III. 

fmall  ftrip  is  cut  off  and  pafted  into  the  book ;  and  all 
future  orders  for  goods  are  received,  and  the  goods  pre- 
pared, with  a  reference  to  that  book,  and  to  the  dan- 
dard  colour  of  that  (hop,  every  (hop  having  a  different 
ftandard  colour.  The  Plaintiff*  had,  while  he  vras  in 
the  Defendant's  fervice^  made  fimilar  entries  in  the  book 
in  queftion.  Having  been  difbharged  by  the  Defend- 
ant, he  demanded  of  him  the  poiTttflion  of  this  book 
which  the  Defendant  refufed  to  deliver,  and  for  which 
this  adion  was  now  brought.  The  jury  found  a  vcrdiA 
for  the  Defendant. 


77 » 


1 8 14. 


Makepeace 
Jackson. 


Shepherd  Serjt.  now  moved  for  a  rule  nifi  to  fet  afide 
the  verdidl  and  have  a  new  trial,  upon  an  affidavit  of  the 
Plaintiff,  that  although  fo  much  of  the  book  as  was  pro- 
duced at  the  trial  was  only  of  the  defcription  ftated,  that 
was  not  the  whole  of  the  book  which  he  fought  to  re- 
cover, and  that  the  relidue,  which  was  kept  back,  con- 
tained feveral  proceffes  for  mixing  colours  of  the  Plain, 
tiff's  own  invention. 

Heath  J.  As  to  this  ground^  it  is  clear  from  the 
evidence  that  the  book  was  the  property  of  the  maftef, 
and  though  there  might  be  inventions  of  the  Plaintiff  in 
itj  yet  they  were  the  property  of  the  mafter. 


Chamb&e  J.  The  mafter  has  a  right  to  fomething 
beCde  the  mere  manual  labour  of  the  fervant  in  the  mix- 
ing of  the  colours;  and  though  the  Plaintiff  invents  them, 
yet  they  are  to  be  ufed  for  his  matter's  benefit,  and  he 
cannot  carry  on  his  trade  without  his  book. 

Rule  refufed. 
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Maj  s.  Gregory  v.  Henderson. 

tSxt  '""find  T**^  ^'  ^^  *^^^  ^^  replcTin,  tried  at  the  Limit 
fuffer  the  teftator't  ^P^i^g  affizes  1813,  before  Hioth  J.     JSoid^rT  J/m^- 

widowtohave>  fin^  deceafed,  in  180 1  demifed  the  premifes  bykiTeto 
JdJiiSd^oy'  the  PlaintiflFfor  21  years,  and  devifed  them  by  his  wiBj 
the  full»  fireey  and  and  the  fole  queftion  was,  whether  on  the  tme  con* 

^temiptedprf.  ^^Q^xm,  of  that  derife  under  the  ftatute  of  ufes,  Ac 

leffioQ  and  ule  of  , 

all  intereftsof  mo-  Defendant  had  the  legal  eftate  in  her,  fo  as  to  enable 

nies  in  the  fiindj,    her  to  make  the  diftrefs.     The  teftator  devifed  unto  bii 

fits  arifine  from  V^  friends  and  truftees  William  Leader  and  Jo&r  MilU^ 
the  teftator's  Efquires,  his  feveral  houfes  therein  defcribed,  and  alfo 

^"^^y  !^?  ^^  n.    »"  his  monies-  in  the  public  funds  or  otherwife,  which  he 

natural  lif •»  if  Ihc  '^ 

ihould  remain  un-  mould  die  poflefled  of,  to  hold  to  them  his  faid  tniiteei 

married ;  and  that  to  and  for  the  intents  and  purpofes  thereinafter  men* 

her  receipts  for  all.,,  %       %       t 

rentsy  &c.>  with  tioned,  viz. :  upon  truft  to  permit  and  fufier  his  the  tefr 
the  approbation  of  tator*s  wife  S.  E.  Henderfon^  the  Defendant,  to  haiti 

^^',  luld  be  ^^"'  "^^'  ^^^"Py'  P^*^^^''  *"^  ^"i^y  *^  ^""'  ^^'  "* 
good  and  valid,      uninterrupted  pofleflion  and  ufe  of  all  and  fingular  the 

ihe  providing  for    jntcrefts  of  the  faid  monies  in  the  funds,  or  otherwife, 

perly  the  teftator's  ^^^  ^^"^^  and  profits  arifing  from  the  faid  houfes,  for 

children,  and  alfo  and  during  the  term  of  her  natural  life,  if  (he  (houU 

paying  two  annui-  continue  his  widow  and  unmarried ;  and  that  her  recdptt 
ties  thereby  be-  ,  ,       - 

queathed  to  Af«i>.  fo'^  ^^  rents,  interefts,  profits,  with  the  approbation  ot 

and  Af.  /.  of  20/.  any  one  of  his  faid  trudees,  fhould  be  good  and  Yalid,(he 
fides  ^rd^  *"  ^^^  ^^*^  ^*^*  providing  for,  and  educating  properly  all 
lodging  to  ilf. /.,  the  (five)  children  (therein  named)  which  the  teftator 
and  that  hU  chil-  ^^^  ^^j  ^^^  ^Ifo  payingr  Mrs.  M.  Danbj  thereout  «f 
dren  Ihould  be        1  .     ^ -j     n.  "*         .^        c  ^      .  jt      vM 

folely  under  their  "*^  ^^^  eitates  one  annuity  of  twenty  pounds,  hall- 
mother's  direction  yearly,  to  whom  the  teftator  bequeathed  the  fame  during 

until  marriage,  or  j^^^  ^^^^^^j  jjf  ^^^  likewife  paying  to  Mifs  Jf.  Jona, 
properly  provided  r  /     &  ^ 

for:  Held  that       befides  board  and  lodging,  one  other   like  annuity  of 

the  ufe  was  exe-     twenty  pounds,  half-yearly,  to  whom  the  teftator  alfo 

fKeea  in  tnift         bequeathed  the  fame }  and  it  was  his  will  that  his  faid 

chiidrea 
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children  ihould  be  folely  under  their  mother's  dtrefiton 
until  marriage  or  properly  provided  for^  whereby  they 
coold  maintain  themfelves :  but  in  cafe  the  Defendant 
8.  E.  Hendirfon  ihould  marry  again,  or  die,  then  upon  troft 
that  his  faid  truftees  fhould  take  the  management  and 
direftion  of  all  the  teftator's  faid  eftates  and  monies,  and 
after  payment  oi  the  above-^nentioned  annuities  to  Mrs* 
Danby  and  Mifs  Jones  during  their  natural  liTes,  he  di- 
seded  that  the  remainder  of  his  rents,   profits,  inte« 
tefts,  and  proceeds  of  his  houfes  and  monies,  ihould 
be  difpofed  of  by  his  truftees  for  the  maintenance  of 
his  children,  and   that  the  receipts  of  each  child  for 
their  own  proportion  to  the  truftees,  ihould  be  a  per- 
fe£k  acquittal  for  the  faid  fum,  and  this  to  continue 
during  their  natural  lives,  and  at  their  deceafe  to  go  to 
their  children  lawfully  begotten,  (in  equal  portions,)  fos 
ever;  and  that  the  receipt  of  the  females  ihould  ftill 
continue  to  have  its  full  force  notwithftanding  they  were 
married  and  termed  ftnuM  couvert  in  law :   in  caie  of 
the  death  of  any  of  his  children  without  iflue  lawfully 
begotten,  their  proportion  or  ihare  ihould  be  equally  di> 
irided  amongft  the  furvivors ;  taking  care,  notwithftand- 
ing any  thing  that  might  be  faid  above  which  could  be 
conftrued  to  the  contrary,  that  in  cafe  of  the  family's 
feparating,  a  fufficient  fum  from  the  fum  total  ihould  be 
taken  for  Mils  Jcne/s  board,  not  lefs  than  50/.  per  annum^ 
beiides  her  annuity;  and  when  ihe  ihould  die,  to  be 
buried  at  the  expence  of  all  of  them.     And  the  teftator 
appointed  W.  Leader  and  J.  MU/s,  together  with  the  De« 
fendant  S.  Henderfonj  executors  and  executrix.    If,  there* 
fore,  the  ufe  was  executed,  Mrs.  Henderfon  was  the  land* 
lord,  and  the  Plaintiff  was  her  tenant.     Heath  J.  thought 
that  no  doubt  a  fimple  devife  to  truftees  to  fufier  any  one 
tp  enjoy  rents  and  profits  was  a  ufe  executed  m  the 
fifiuj  que  trujl^  unlefs  there  is  any  thing  to  be  done  by 
the  truftee :  but  in  this  cafe  there  were  receipts  to  be. 

approved 


774 


i8i3' 


OWXOOSLt 

HmamBsouL 


CASES  IN  EASTER  TERM 

approved  and  annuities  to  be  paid.  He  therefore  thought 
that  as  there  was  fomediing  to  be  done  by  die  derifeei 
the  ttfe  was  not  executed  in  the  Defendant ;  and  under  bit 
dire£lion  the  jury  found  a  verdlA  for  thePiaintiff. 

Shepherd  Serjt.  now  moved  to  fet  afide  the  verdiAr 
and  have  a  new  trial.  The  word  truft  had  no  other 
operation  than  if  he  had  devifed  to  his  truftees  <<  to  the 
ufes  following.''  It  is  ordinary  that  the  truft  to  peront 
and  fuffer  ji.  to  receive  the  rents,  vefts  the  legal  eftate 
in  ji, :  Doe  ex  dem.  Leicefter  v.  Bigg^  ante,  a-  109.  The 
addition  that  the  Defendant's  receipt  (hall  be  a  difcharge 
with  the  approbation  of  any  one  of  the  truftees,  is  le* 
dundant,  and  inoperative  to  reftrain  the  necefiary  con- 
fequence  of  the  legal  eftate  which  the  teftator  had  before 
given  the  Defendant,  viz.  that  her  receipt,  without  fudi 
approbation,  would  be  a  legal  difcharge.  There  aie 
a£ls  to  be  done  by  the  Defendant.  She  is  to  maintsta 
the  children,  and  Mifs  Jones ;  and  is  to  pay  the  annui* 
ties,  which  diftinguiflies  this  from  the  clafs  of  caiies 
where  the  truftees  themfelves  are  to  do  the  a£ts.  lie 
condition  of  paying  the  annuities  and  maintaining  die 
children  raifes  the  inference  that  the  Defendant  has  die 
legal  eftate  fubjcA  to  tbofe  charges. 

Chambre  J.  In  this  cafe  the  legal  eftate  is  m  die 
truftees  :  to  determine  that,  we  muft  look  to  the  intent 
of  the  will ;  and  it  feems  pretty  clear  that  intent  wal 
not  to  give  the  Defendant  the  legal  eftate.  It  is  tme^ 
there  is  very  little  left  for  the  truftees  to  do  during  W 
widowhood,  but  if  it  was  intended  ^hat  ihe  ftiould  haie 
the  legal  eftate,  there  would  have  been  no  need  of  any 
truftees  at  all.  The  teftator  making  the  approbation  of 
the  truftees  necefiary  to  her  receipts,  I  think,  ihcwi 
it  was  not  intended  to  give  the  Defendant  a  legal  eftate^ 
I  think  therefore  there  is  no  reafoa  for  granting  the  rale. 

c  GiBBI 


V. 
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GiBBS  J.    The  rule  has  been  mifconceiTed.    Though  1813 

aa  eftate  be  devifed  to  A.  and  his  heirs  to  the  ufe  of  B* 
and  his  heirS)  the  Courts  will  not  hold  it  to  be  a  ufe  exe- 
cuted, uulefs  it  appears  hj  the  whole  will  to  be  the  tef- 
tator's  intent  that  it  (hould  be  executed.    The  Courts 
will  rather  fay  the  ufe  is  not  executed,  becaufe  the  ap« 
probation  of  a  truftee  is  madie  necefiary,  than  that  the 
approbation  of  a  truftee  is  not  neceflary,  becaufe  the  ufe  is 
executed.    The  very  circumftance  which  is  to  difcharge 
the  tenants,  is  the  approbation  of  one  of  the  truftees : 
^  I  leave  my  wife  to  receive  the  rents,  provided  there 
is  always  the  control  of  one  of  the  truftees  upon  her 
receipts.^    The  teftator  therefore  certainly  meant  that 
fome  control  ihould  be  exercifed,  and  what  could  that 
control  be,  except  they  were  to  exercife  it  in  the  cfaa<^ 
raAer  of  truftees?    I  agree  therefore  that  the  legal 
eftate  is  in  the  truftees,  and  that  the  rule  ought  not  to 

be  granted. 

Rule  refttfedr 


Glennib  and  Others,  Aflignees  of  the  Eftate  of        May  %. 
G.  Sharp  and  Sons,  Bankrupts,  v.  Edmunds. 

nnHIS  a£tion  was  brought  to  recover  a  total  lofs  on  the      An  andetwiiter 

fubfcription  of  the  Defendant  to  a  policy  eflFeaed  cannot totoff,at» 
.    *^  f  o        mutual  credit>  a 

by,  and  in  the  name  of  the  bankrupts,  Sharp  and  Soniy  i^fs  accnung  after 

whofe  affignees  the  Plaintiffs  were,  on  the  fliip  Neptunus^  the  bankroptcy  oi 
at  and  from  St.  Peter/burgh  to  London^  at  the  premium  of    ^^^j,  crf^be 

ten  guineas  per  cent.,  to  return  a/,  ioj.  per  cent,  for  fame  and  other 

policies  due  before 
the  bankruptcy  from  the  afluredy  who  was  himfelf  his  own  infurance  broker  in  effedt- 
tog  thofe  policies. 

Neither  can  he  fet  off  returns  of  premium  upon  voyages  not  complete  before  the 
bankruptcy. 

Although  the  underwriter  muft,  upon  the  oonclufion  of  the  adventure,  ncccflarily  be« 
•pme  debtor  to  the  aflured,  either  for  a  loft  or  a  return  of  premium. 

Baltic 


976  CASES  IN  EASTER  TERM 

1813.  Baku  convoyi  and  2L  10s.  per  cent,  more  for  NorA  &i 

coovoyi  and  arriyaL    The  caafe  was  tried  at  the  Lmdm 
fittings  after  Hilary  term  1813,  before  GMs  J.,  upoiithe 
following  admiiEons.    The  bankrupts  were  the  ownm 
of  the  flup  Neptunus^  and   efieAed   the  policy  abote 
mentioned  on  that  ihip»  which  policy  was  on  2tft  Jdf 
1 8 1  a  fubfcribed  by  the  Defendant  for  300/*  at  a  preniuift 
of  10  guineas  per  cent*    On  the  ift  of  OBtier  1812  t 
commiflion  of  bankrupt  ifloed  againft  the  bankx«pQ| 
who  had  been  thereunder  found  and  declared  faonknipliy 
and  their  eftate  and  efieAs  had  been  legally  affignad  t» 
die  Plaintiffs.    The  bankrupts  at  the  time  of  their  bsat 
ruptcy  were  indebted  to  the  Defendant  in  the  (umof 
6moL  i6s.  for  premiums  of  infurance  for  polides  bf 
him  underwritten  to  the  bankrupts^  and  including  31I 
so/,  for  the  premium  on  the  policy  in  queftkxL    Ob 
the  2Qth  of  Auguft  i8ia  the  Nifiunus  failed  from  A 
Peterjburgh  on  the  voyage  infured,  and  during  fochfOf* 
age  was  on  the  1  ith  day  of  OBober  in  the  fame  year  cap* 
tured  and  wholly  loft.    On  the  30th  of  OEtobtr  the  D^ 
fendant  proved  the  (aid  fum  of  6oo/.  i6/«  under  tk 
commiffion  as  a  debt  due  to  him  from  the  bankrnptti 
but  the  lofs  of  the  ihip  was  not  then  known  to  Itfk 
The  only  queftion  tQ  be  tried  was«  whether  theDefieal* 
ant  was  entitled  to  have  a  fuffictent  or  any  part  of  dtfl 
fum  of  600/.  16/.  allied  and  (et  off  againft  the  fum  if 
300/.  for  which  the  Defendant  had  fo  fubfcribed  Ae 
policy,  he  thereby  offeringi  on  being  allowed  fo  to  fetc^ 
to  reduce  his  proof  under  the  commiffion  by  that  fA 
It  was  further  proved  that  the  nature  of  die  deaEofi 
between  the  bankrupts  and  the  Defendant,  was,  thM  the 
bankrupts  aQed  as  their  own  infurance  brokers.  "Wki 
the  Defendant  fubfcribed  policies  for  the  bankrupts  H 
an  underwriter  to  them,  inftead  of  receiving  the  prr- 
miumsi  he  fuffered  them  to  become  items  in  acooaidb 
againft  which  were  to  be  placed  either  lofts  or  letoM 
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IS  they  (hould  accrue,  though  it  was  certainly  in 
the  power  of  the  Defendant  at  any  time  to  call  for 
his  premiums  without  waiting  for  lofles  or  returns. 
Shepherd  Serjt.,  for  the  PlaintiiFs,  contended  that  as 
well  the  lofs  as  the  returns  of  premium  in  cafe  of  ar- 
rival, were  at  the  time  of  the  bankruptcy  wholly  con- 
tingent debts,  dependant  on  future  events,  and  that  they 
therefore  could  not  be  fet  oiF  by  the  Defendant  againft 
the  debt  which  he  owed  to  the'  Plaintiffs.  Lens  and 
Bloffet^  Serjts.,  for  the  Defendant,  on  the  other  hand, 
contended,  that  there  had.  been,  within  the  ftatute 
5  G.  a.  r.  30.  yi  28.,  "  mutual  credit  given  by  the  bank- 
rupts and  the  Defendant,  before  the  bankruptcy  *,''  and 
diat,  therefore,  **  the  account  was  to  be  dated  between 
them,  and  one  debt  to  be  fet  againft  the  other,  and  that 
what  fhould  appear  to  be  due  on  either  fide  on  the 
balance  of.  account,  and  on  fctting  fuch  debts  againft 
one  another,  and  no  more,  was  to  be  claimed  or  paid 
on  either  fide  refpeftivcly."  And  he  referrejj  to  the 
cafes  of  Atlinfon  v.  Elliott ^  7  T.  iJ.  380.  French  v.  Fenn^ 
Cooi^s  Bankrupt  Law,  5tli  edit.  554.  Gibbs  J.  referred 
to  Ex  parte  Ocienden,  i  jltk.  235.^  as  a  {a)  qualification 
pronounced  by  Lord  Hardwiche  himfclfj  of  the  do£lrine 
he  had  advanced  in  the  cafe  Ex  parte  Deeze,  i  jitk.  228. 
he  was  of  opinion  that  he  could  not  hold  this  to  be  a 
cafe  of  mutual  credit,  without,  going  further  than  the 
Courts  had  in  any  cafe  hitherto  gone ;  and  under  his 
dtre£lion  the  jury  found  a  verdi£t  for  the  Plaintiffs 
for  the  full  amount  of  the  demand,  fubje£i  to  the  que£* 
tion  referved,  of  the  Defendant's  right  to  the  fet-olF. 


1813. 
Glennib 

ElOlUNDb 


(a)   See   Green   v.  Farmer^     of  Atk. ;  and  fee  OUnii  v.  Smttb^ 
X  BLRep*  653.  and  the  note  on     5  Taunt,  6o. 
tile  cafe  cited  ki  the  lateft  edition 


V#x..  IV. 


3G 


Accord- 


77« 


1813. 


Glennie 


CASES  IN  lASTER  TERM 

Accordingly)  Lens^  in  jE^^  term  18131  moved  for  a 
rule  ntfi  to  fet  afide  the  verdi£k  and  have  a  new  trial, 
He  urged  that  upon  this  infurance  there  was  an  abfolute 
Certainty  that  the  Defendant  would  have  to  pay  fome- 
thing  to  the  bankrupts,  either  a  partial  return  of  {we* 
mium  in  cafe  of  the  (hip's  arriyal,  or  a  loTs  in  cafe  of  her 
capture :  the  bankrupts  had  therefore  entrufted  the  De* 
fendant  with  thofe  fums,  the  amount  only  of  which  wai 
uncertain,  and  the  Defendant  had  entrufted  the  bank> 
rupts  with  the  premiums,  which  conftituted  a  mutosl 
credit.  He  referred  to  Smith  y.  Hadfon^  4  Term  Refh  ail- 
and  Cox  v.  Fenn, 


Heath  J.  I  do  not  think  it  is  poflible  to  make  dus 
a  mutual  credit ;  it  is  only  a  poiBble  debt,  and  it  wooU 
be  of  no  ufe  to  grant  the  rule.  I  agree  perfe£Uy  wiA 
the  cafe  of  the  pearls,  for  there  the  party  wat  accouit* 
able  for  the  pearls. 


GiBBs  J.  Since  I  decided  this  cafe  I  have  taken  al 
the  pains  I  could  to  look  into  all  the  authorities  00  tbe 
fubje£l ;  and  if  I  had  found  the  leaft  ground,  I  OnaM 
be  very  glad  to  have  my  decifion  reviewed  by  grantiflgs 
rule  nifii  but  I  can  find  no  cafe  which  fumiflies  apii** 
ciple  for  it ;  and  therefore  it  would  be  ufeleft  to  gnota 
rule ;  and  I  think  the  Courts  would  not  be  di^xvfai  tD 
carry  the  matter  further  than  they  have  done,  k  b* 
been  carried  quite  far  enough  already.^ 

The  reft  of  the  Court  concurring!  the 

Rule  was  rdhfeA 
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Pickering  and  Others  v.  Dowson  and  Others. 
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HTHIS  was  an  a^ion  upon  the  cafe,  for  a  deceit  in  the 

fale  of  a  (hip.     The  PlaintitFs  declared,   that   the       If  the  leading 

Defendants  were  poffeffed  of  a  {hip  called  the  Margaret^  counfel  at  nifi 

prttu  takes  one 
and  well  knowing  that  (he  was  rotten,  ruinous,  out  of  line  of  cafe,  con- 

repak,  unfeawoithy,  and  in  great  decay  in  her  timbers,  ^^^  to  the  opj- 

and   in    a  bad  ftate   and   condition,  did,   neverthelefs,  ^^^^£^1  the^!co^ 

falfely,  fraudulently,  and  deceitfully  warrant  her  to  be  will  not  permit  the 

copper  faftened,  and  to  have  undergone  a  thorough  re-  j^or  counfel  to 

y  ,  '  °  f  obtam  a  new  trial 

pair  m  the  month  of  March  then  lad  paft,  and  that  (he  upon  the  ground 

might  at  that  time  be  fent  to  fea  at  a  very  trifling  ex-  *l^at  he  was  pre^ 
pence,  and  that  (he  was  then  lying  in  the  London  docic,  ^^^  toVupport 
where  fhe  had  juft  difcharged  a  cargo  from  Rio  de  Janeiro  another  line  of 

in  excellent  condition;  and  did,  by  means  of  that  falfe,  f^e, which  his 

,  leader  repudiated, 

fraudulent,  and  deceitful  warranty,  induce  the  Plaintiffs      if  a  rcprefenta- 

to  buy  of  the  Defendants  the  faid  fhip,  with  divers  (lores  ^^^  be  made  be- 
thereto  belonging,  for  the  price  of  4200/.,  and  did  falfe-  q^^j  ^  \ya 
ly,  fraudulently,  and  deceitfully  fell  the  faid  (hip  and  thing  fold,  with 

(lores  to  the  Plaintiffs  for  that  price ;  whereas  in  truth,  ^""  opportunity 
.      ^  .  ,        .  -    ,  1  y.  I  for  the  purchafer 

the  ftup,  at  the  time  of  the  warranty  and  laic,  was  not  xq  infpea  and  cxa- 

copper  fadened,  and  had  not  undergone  a  thorough  re-  niine  the  tnith  of 
pair  in  March  then  laft  paft,  and  had  not  difcharged  a  ^^  l^^^^""^' 
cargo  from  Rio  de  Janeiro  in  excellent  condition :  but,  fale  be  afterwards 
on  the   contrary  thereof,  at  the  time  of  the  fale  and  f^^uced  into  writ- 
making  the  warranty,  was  rotten,  and  in  great  decay  in  rcOTefemation  is 
her  timbers,  and  out  of  repair,  unfeaworthy,  and  in  a  not  embodied,  no 

bad  ftate  and  condition ;  and  by  reafon  of  fuch  the  un^  ^^'^^  ^?^^  t^"^ 

lies  againn  the 

found,  decayed,  and  leaky  ftate  and  condition  of  the  (hip  vendor  on  the 
in  her  voyage  from  Rio  de  Janeiro^  her  cargo  had  hecn  ground  that  the 
and  was  in  the  courfe  of  that  voyage  greatly  wetted,  da-  jj^mble  to'diat 
maged,  fpoiled,   and  deftroyed ;  and  fo,  the  Plaintiffs  reprefenution. 

averred,  that  the   Defendants  falfely   and  fraudulently      Whetlierthe 

vendor  niew  ox 
deceived  them  the  Plaintiffs ;  and  they  averred  a  fpecial  the  defedb^ 

damage.     The  fecond  count  alleged  that  the  Defendants      Or  nou 
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faffely  and  deceitfully  reprefented  the  Teflel  to  be  copper^ 
faftened^  to  have  undergone  a  thorough  repair  in  MwrA 
then  laft,  that  ihe  might  be  then  fent  to  fea  at  a  very 
trifling  expence,  and  was  then  lying  in  the  London  dock, 
where  (he  had  jaft  difbharged  a  cargo  from  RiddiJanetn 
m  excellent  condition ;  and  by  fuch  deceitfal  reprefenta- 
tion  fraudulently  and  deceitfully  fold  her  to  the  PlaintxiB. 
The  third  count  ftated  that  the  Defendants^  being  pof« 
fefled  of  the  Margaret^  reprefented  the  fame  matters  re- 
fpe£iing  her,  and  that   the  Plaintiflfs,  relying  on  that 
reprefentation,  purchafed,  and  they  difaflirmed  the  mat- 
ters fo  reprefented^  and  averred  they  were  decei>'ed  by 
fuch  reprefentation.    The  fourth  count  dated  that  the 
Defendants  were  pofleffed  of  a  veflel  which  was  rotten, 
ruinous,  and  in  decay  in  her  timbers,  and  jn  a  bad  con- 
dition and  unfeaworthy,  and  that  they,  knowing  the  pre- 
mifes,  fraudulently  fold  her  as  and  |or  a  fhip  copper- 
faftened  and  in  good  repair  and  condition,  to  die  Plaintiffs. 
The  caufe  was  tried  at  the  fittings  after  Hilary  term  1813^ 
before  Gibbs  J. :  it  was  proved  that  the  Defendants,  in  J#* 
nuary  1809,  ^^^  purchafed  the  ihip  Margaret ^  prevuMis 
to  which  fale  an  inventory  had  been  circulated,  contain- 
ing the  following  defcription  of  her :   «  The  remarkably 
fad  failing  (hip  Margaret^  foreign  built,  and  free,  fquaie 
ftem,  figure    head,    burthen   354   tons   regiftcr   mca- 
furcment,   has   two    fluQi   decks,    copper-faftened   and 
fheatbed,  was  coppered  and  underwent  a  thorough  rf« 
pair  in  Meflrs.    Toungy   Wallisy   and  Hawhei  dock  in 
March  hft,  fliifts  without  ballad,   and  dows   a  largt 
cargo,  is  completely  found  in  fails,  cordage,  and  odiff 
ftores,  and  may  be  fent  to  fea  at  a  very  tricing  cxpence; 
has  capital  heights  for  the  tranfport  fervice,  and  is  well 
adapted  for  the  St.  Domingo   or  South  American  trader 
now  lying  in  the  London  dock,  where  {he  has  jud  dif- 
charged  a  cargo  from  Rio  de  Janeiro  in  excellent  con« 
dition :  height  in  the  hold  1 2  feet ;  between  decb  fix 
feet  'j  extreme  length  108  feet ;  breadth  27  feet  7  inches; 
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hull,  mi&fts,  yards,  (landing  and  running  rigging,  with 
idl  faults,  as  they  now  lie,  anchors,  &c.  The  vefTel 
and  her  ftores  to  be  taken  with  all  faults,  as  they  now 
lie,  without  any  allowance  for  weight,  length,  quality,  Dowsox^ 
-or  any  other  defe£l  whatever.?  When  the  Defendants 
purchafed  the  vefiel,  a  copy  of  thefe  particulars  was 
delivered  to  them  by  the  vendors.  The  Defendants 
were  preparing  the  Teffel  to  go  on  a  voyage  to  Demarara^ 
had  appointed  a  captain,  and  pofted  the  vefiel  at  Lloyd^s. 
for  freight,  when  the  Plaintiffs  applied  to  them  to  fell 
lier;  the  Defendants  anfwered  that  they  would -f ell  her 
if  the  Plaintiffs  would  give  a  competent  price  ;^  in  the 
courfe  of  the  negotiation,  the  Defendants  permitted  the 
Plaintiffs  to  infpe£i  the  ftate  of  repair  of  the  vefiel, 
which  was  then  lying  in  a  dock  to  receive  repairs  for 
the  Defendants'  intended  voyage,  and  the  Plaintifi^s 
aflually  examined  her.  The  Defendants  aifo'  permitted 
them  to  fee  the  inventory  by  which  they  had  themfehres 
bought  her,  as  before  mentioned.  At  length  the  parties 
figned  an  agreement,  the  materbl  parts  of  which  were 
as  follow :  "  January  20,  1 809.  W.  D.  Dowfoftj  agent 
Jor  W,  T.  Wood,  fells,  and  Mr.  Pickerings  for  accoutTt  of 
MefT.  Blades,  of  Hull,  buys  the  (hip  called  the  Margaret^ 
foreign  built,  of  the  meafurement  of  354  tons,  or  there- 
aix>ut8,  now  lying  in  the  London  dock,  for  the  «fum  of 
feur  thoufand  two  hundred  pounds.  On  payment, 
the  fhip,  with  what  belongs  to  her,  (hall  be  de- 
lirered  according  to  the  inventory  which  has  been  ex- 
fofed,  but  the  faid  inventory  (hall  be  made  good  as  to 
quantity  only.  The  (hip  and  ftores  (hall  be  taken  with 
ail  faults,  in  the  condition  they  now  lie,  without  any  . 
allowance  for  weights,  lengths,  qualities,  or  any  defe£}s 
whatever.''  On  the  17  th  of  February  following  the  par- 
ties executed  bills  of  fale,  and  completed  the  purcliafe. 
For  the  Defendants  it  was  proved,  that  the  (hip  was  not 
fopper«faftened,    that  the  Defendants  knew  flie   was 
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leaky,  that  the  Defendants  had,  after  their  purcha&i 
offered  her  to  goveniment  to  be  employed  in  the  trauf- 
port  fervice,  and  that  the  agents  of  government  had  re- 
je£tcd  her.  The  Plaintiffs  made  no  complaint  until 
after  they  had  fent  the  veffel  to  fea  on  a  voyage  to  Sadl 
America^  in  the  courfe  of  which  (he  became  Itaky,  and 
was  obliged  to  put  into  Lijbon  to  refit,  after  which  (be 
proceeded  on  her  voyage,  and  again  proving  leaky,  (be 
returned  to  Lijbon^  was  furveyed,  and  condemned  a$iii« 
capable  of  the  voyage,  fold  by  au£lion,  and  broken  op. 
Gibbs  J,  was  of  opinion  that  the  Defendants  were  not 
in  law  liable  in  this  a£lion,  and  diredied  a  nonfuit. 


Bf/l  and  Marjball^  Serjts.,  in  this  term  moved  for  1 
rule  nifi  to  fet  afide  the  nonfuit  and  have  a  new  tiiaL 
They  contended  that  the  whole  inventory  of  the  fonnff 
fale  was  delivered  by  the  Defendants  to  the  Plaintiffs  11 
a  reprefentation  of  the  ftate  of  the  (hip  which  exifted  tf 
the  time  of  the  fale  to  the  Plaintiffs,  and  that  the  contnfi 
for  the  purchafe  being  founded  on  that  reprefentatioo, 
and  the  reprefentation  having  failed,  with  the  knowledge 
of  the  Defendants,  that  when  they  made  it,  it  was  wdk 
true,  the  Plaintiffs  were  entitled  to  recover.  The  ftipi- 
lations  in  the  contraA  that  the  ihip  and  (tores  IhooU 
be  taken  with  all  faults,  without  any  allowance  for 
weight,  length,  quality,  or  any  other  defeft  whatfoewTi 
did  not  enable  a  feller  to  make  with  impunity  a  repi** 
fentation  of  fadls  which  he  knew  to  be  falfe,  or  did  not 
know  to  be  true.  In  the  cafe  of  Pcrkinfon  v.  l«f> 
2  j&<3^,  323.,  which  would  be  cited  for  the  DefendaotSi 
Lawrence  J.  relied  on  the  circumftance  that  there  w»» 
no  reprefentation  made  by  the  Defendant  to  the  Plain- 
tiff as  to  the  goodnefs  of  the  hops,  to  induce  lum  t9 
make  the  purchafe.  Here  was  a  reprefentation  of  fafth 
which  were  moft  important,  and  proved  falfe.  Tk* 
(hip  was  not  copper- faftened ;  (he  had  not  then  latdy 
undergone  a  thorough  repsdrj  nor  had  fhe  delivered  her 
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laft  cargo,  as  reprefented,  in  excellent  condition^  but^ 
to  the  knowledge  of  one  of  the  Defendants^  was  leaky, 
and  when  (he  went  to  fea,  (he  was  found  rotten.     In 
the  cafe  of  Mellijb  v.  MotteuXy  Peake's  N.  P.Caf,  115., 
Lord  Kenyan  C.  J.  fays,  <<  with  all  faults"  means  with  all 
faults  unknown  to  the  Plaintiff.     And  that  is  the  true 
conftrudlion.   In  BaglehoU  v.  Walters^  3  Campb.  154.  Lord 
JEllenborough  C.  J.  certainly  does  not  agree  to  that,  but 
in   the   laft  cafe   there   was  no   reprefentation.      Lord 
ElUnborough  thought  that  where  an  article  is  fold  w'th 
all  faultSi  how  many  of  them  are  known  to  the  feller  is 
immaterial.     But  where  a  (hip  is  fold  with  all  faults,  and 
arts  are  ufed  to  put  a  purchafer  off  his  guard,  which  is 
the   cafe  here,   where  reprefentations   were  made  that 
induced  the  Plaintiffs  to  believe  this  was  a  perfe£lly  fafe 
Ihip  to  be  fent  to  fea,  the  fame  do£lrine  does  not  hold. 
Marjball  alfo  relied  on  the  circumftance  that  at  the  trial 
he  had  offered  to  call  the  furveyor  employed  by  govern- 
ment when  this  (hip  had  been  tendered  to  the  tranfport 
board,  who  directed  a  furvey,  and  that  he  would  have 
proved  that  a  part  of  the  ceiling  being  taken  down  in 
prefence  of  one  of  the  Defendants,   the   (hip's   beams 
"Were  found   rotten.      \Gibhsl.   My  Brother  Bejly  who 
led  the  caufe,  ufed  his  difcretion  at  the  trial,  and  did 
not  go  on  this  line  of  cafe ;  if  the  counfel  who  leads  the 
caufe  takes  one  line,  and  the  judge  and  jury  decide  on 
the  line  taken  by  the  leader,  the  junior  counfel  alfo  muft 
confine  himfelf  to   the   line  taken  by  the  leader:   this 
matter  was  ftated,  and  I  repeatedly  called  for  evidence 
of  this   fort,  and,  under  the  direftion  of   the  leader, 
none  fuch  was  produced.]     It  is  fuppofed  ther?*  is  great 
magic  in  the  words  «  ail  faults,"  that  does  not  mean  all 
frauds.     Even  the  mifreprefentation  that  the  (hip  was 
copper-faftened,  would  avoid  the  contra£):.     This  was 
like  the  cafe   of  reprefentations   in   infurances.      Lord 
Kenyon^s  decifion  in  Millijh  v.  Moiteux  is  fupported  by 
very  great  authorities  of  the  civil  law,  to  which  the 
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common  lawyers  in  doubtful  cafes  refer.  Digeft,  lib.  4.(4) 
///.  3*y^  2.  De  dolo  mah,  Doium  malum  aft  abejfe pnfian 
venditor  debet ^  qui  mn  tantum  in  illo  eft  qui  dijftmulat^  fii 
it  in  illo  qui  fallendi  caufd  inftdiosh  et  ohfcure  loqidtur. 
Before  the  decifion  of  that  great  Judge  Lord  Kcnjon  is 
laid  aGde ;  it  ought  to  undergo  the  folemn  confideratioa 
of  at  ieaft  one  Court.  ^ 


Heath  J.  If  I  could  harbour  any  doubt  on  die 
queftion,  I  would  grant  a  rule  nifi.  The  Defendant  bad 
recently  purchafed  a  (hip,  and  intended  to  fend  ber  to 
the  Jf^eft  Indies.  The  Plaintiff  applies  to  him  to  fcil 
die  (hip,  the  Defendant  ftates  to,  him,  «  Here  is  what 
I  bought  it  for  from  the  former  vendor  ;**  he  fells  it  him 
by  a  cofitra£l  containing  no  reprefentation  whatfoem. 
It  is  in  vain  to  reduce  a  contract  to  writing,  if  you  maj 
afterwards  refer  to  all  that  has  pafled  by  parol.  He 
meaning  of  felling  <<  with  all  faults/'  is,  that  the  ya* 
chafer  (hall  make  ufe  of  his  eyes  and  underftanding  to 
difcover  what  faults  there  are ;  I  admit  the  vendor  is  not 
to  make  ufe  of  any  fraud  or  practice  to  conceal  faults* 
I  think  die  reprefentation  is  none ;  it  is  the  mere  delrrer- 
ing  over  of  a  paper  which  the  Defendants  received  firam 
the  former  vendor.  With  refpeft  to  the  do^lrineyl 
adhere  to  that  of  Lord  Ellenborough  in  BaglebcU  v.  Wd* 
terSf  without  any  difficulty.  I  fubfcribe  to  the  dodrioe 
of  the  Digefty  but  this  ii  not  an  obfcure  or  infidioof 
contraf^,  but  plain  and  fimple. 

Chamdre  J.  I  am  of  the  fame  opinion.  When 
there  is  a  writtei)  agreement,  and  no  difficulty  as  to  the 
meaning,  it  is  dangerous  to  depart  from  it  without  eii- 
dence  of  fraud.  "lYhere  there  is  fuch,  the  Coui&  of 
law  will  interfere!  here  I  fee  none.  That  the  Defendaoti 
^id  not  know  the  faults  is  manifeft  from  the  u(e  they 


{a)  The  reporter  has  not  fticceeded  in  verifying  this  tdaaa* 
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tneant  to  make  of  the  veflel.  They  deliver  over  all  the 
papers.  The  party,  after  an  infpediion,  agrees  to  pur- 
chafe  it  with  all  its  faults.  There  is  no  evidence  of  any 
fraud  at  all ;  and  under  fuch  circumftances,  after  exa- 
mination had,  and  a  contra£t  made  in  writing,  which  is 
made  to  biiyl  the  parties^  it  cannot  be  permitted  that 
,.becaufe  the  ftate  of  it  turns  out  to  be  different  from 
what  was  expeAed,  the  whole  (hall  at  a  future  time  be 
refcinded.     It  would  put  an  end  to  all  contra^s. 


1813, 


PiCKERINa 


GiBBS  J.  Lord  Kenyan  certainly  did,  in  the  cafe  of 
Mellijb  V.  Motteuxy  receive  fome  fuch  evidence  as  that 
which  has  now  been  referred  to ;  but  that  cafe  has  (ince 
been  exprefsly  over-ruled  in  a  fubfequent  nift  prius  cafe 
in  Campbell  r  zni.  that  deciGon  has  never  been  queftioned 
at  the  bar.  The  ground  on  which  that  cafe  ultimately 
went,  was,  that  the  one  party  covered  the  defeats  fo 
that  the  other  could  not  fee  them ;  but  the  evidence  did 
not  fupport  'the  fuggeftion ;  and  I  remember  the  cafe  of 
the  fale  of  a  houfe  in  South  Audley  Square^  where .  the 
feller  being  confcious  of  a  defeA  in  a  main  wall,  plaif- 
tered  it  up,  and  papered  it  over ;  and  it  was  held  that 
as  the  vendor  had  exprefsly  concealed  it,  t^e  purchafer 
might  recover;  but  in  this  cafe  the  Plaintiffs  did^not 
in  their  opening  ftate  any  concealment.  This  is  a  cafe 
regarding  property  of  confiderable  value,  but  that  is  no 
reafon  for  interfering  to  put  the  parties  to  further  ex« 
pence,  unlefs  there  is  a  rational  ground  of  doubt.  What 
are  the  fafls  of  this  cafe  ?  the  Plaintiffs  had  very  re- 
cently purchafed  this  (hip  under  an  inventory  delivered 
to  them,  at  the  head  of  which  was  a  reprefentation  from 
thofe  of  whom  they  purchafed.  They  were  about  to 
fend  this  (hip  to  the  JVe/l  Indies^  and  had  adlually  ap- 
pointed a  captain.  The  PlaintiflFs  apply  to  them,  to  know 
if  they  will  fell  their  (hip ;  the  :mfwer  is.  Yes,  if  we 
get  our  price.  The  Plaintiffs  and  feveral  others  are  per* 
mitted  to  go  and  examine  the  (hip  throughout.     After 
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this,  the  old  inventory  is  handed  over,  in  wluch  they 
fee  how  the  former  vendors  dcfcribed  her,  but  the  Dc- 
fendants  do  not  repeat  that  as  their  prefent  reprefent^ 
tion  of  hcr>  and  the  parties  have  full  liberty  to  examine 
her.     They  then  come  to  an  underftanding,  and  redace 
the  contrail  to  writing.     By  that  alone  they  are  after- 
wards to  be  bound,  unlef«  fome  fraud  can  be  (hewn. 
Even  if  there  had  been  a  reprefentation,   it  would  not 
have  availed.     I  hold,  that  if  a  man  brings  me  a  hoife, 
and  makes  any  reprefentation  whatever  of  his  quality  and 
foundncfs,  and  afterwards  we  agree  in  writing  for  the 
purchafe  of  the  horfe,  that  (hortens  and   correds  de 
reprefentations ;  and  whatever  terms  are  not  contained 
in  the  contrafl,  do  not  bind  the  feller,  and  muft  be  ftnick 
out  of  the  cafe.     In  this  cafe,  if  there  had  been  any 
fraud,  I  agree  it  would  not  have  been  done  away  by  the 
contra£i  ;  but  in  this  cafe  there  is  no   evidence  of  any 
fraud  at  all.    The  (hip  is  afterwards  conveyed  by  a  UD 
of  fale :  that  contains  no  warranty.     I  thought  at  Ae 
trial,  and  ftill  think,  that  the  parties  were  not  now  at 
liberty  to  (hew  any  reprefentation  made  by  the  feller, 
unlefs  they  could  (hew  that  by  fome  fraud  the  Defend- 
ants prevented  the  Plaintiffs  from  difcovering  a  bvk 
which  they  knew  to  exift.     I  think,  on  thefe  grooodii 
the  Court  muft  refufe  the  motion ;  but  I  go  further,  and 
think,  that  as  to  the  evidence  of  the  reprefentation,  and 
as  affecting  the  condu£b  of  the  Defendants,  the  Defend- 
ants only  handed  over  the  inventory  for  the  fake  of  the 
Plaintiffs'  feeing  the  feveral  articles  which  were  to  be 
fold  with  the  (hip ;  and  not  even  with  a  view  to  (hew  tbeoi 
what  had  been  the  reprefentation  made  to  tfaemfelfcc* 
That,  however,  was  not  the  ground  on  which  I  went  at 
nifipriusy  where  I  proceeded  upon  the  ground  that  aittr 
the  written  contraQ;  was  made,  parol  evidence  could  ool 
be  admitted  of  former  reprefentations^  unlefs  diere  weie 
proof  of  fuch  fraud  as  I  have  defcribed. 

10  Role  Tthbi» 
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nnHE  Plaintiff  declared  that  in  confideration  that  he       An  aaion  fies 

had  caufed  to  be  delivered  to  the  Defendant  certain  againft  the  com- 

cafks  of  dollars  to  be  carried  on  a  voyage  from  the  ^*^a^^h*ijj^ 

river  La  Plata  to  London^  upon  freight  for  certain  hire  the  bullion  of  a 

and  reward,  the  Defendant  undertook  to  take  care  of  P"vate  merchant 

them  J    and  affigned  for  breach  that  he  took  fo  little  ^^^^j   }^J^\^f,  a„^| 

care  of  them  that  they  were  loft.     The  caufe  was  tried  delivering  it. 

at  Guildhall,  at  the  fittings  after  Michaelmas  Term  i8i2,  ,.  ^^^in^'^^^"   , 
'  ^  '  tion  of  the  mono- 

before  MansfiJd  C.  J.,  when  the  evidence  was,  that  a  poly  of  the  Soiab 
licence  had  been  obtained  from  the  South  Sea  Company ^  Sea  Company  to 
which  had  been  fince  deftroyed,  and  the  entries  in  their  ^jj^  ^^i^/^  ^^j  in 
books,  (admitted  in  evidence  after  argument,  as  the  de-  a  Awp  of  war, 

claratlon  of  the  company  againft   themfelves,  without     °j     -  e  pro- 

'^     J      f^  '  ceeds  of  an  adven« 

examination  of  the  fecretary  who  made  the  entries,  and  ture  to  South 

who  was  prevented  by  illnefs  from  attending,)  denoted  ^tnericoy  fent  out 
that  it   was    a   licence  to    the    (hip   Braganza,  for    18  ITamc^a^  Snfed 
months,  from  February  1809,  with  liberty  and  authority  by  the  Company* 
to  and  for  the  faid  (hip,  to  fail,  trade,  navigate,  and    ^^^^^T7^ 
adventure  to  afl  and  every  port  or   ports,   land,    &c.  Companj%\M^% 
within  the  company's  limits.     It  was  proved  that  the  of  the  minutes  of 
Braganza  failed  with  an  outward  cargo,  and  that  after  ^   ^^^^  badmif- 
a  fale   thereof   at  Buenos  Ayres^    the    proceeds  in   dol-  fible  in  evidence, 

lars   were   put   on   board   his   Majefty's   gun-bric    the  af  b«"»g  a  dedara- 
/  ,         r^  ^>""  adverfe  to  ^ 

Cheerly,  whereof  the  Defendant  was  then  Commander,  their  intereft, 
in  2 1  cafks,  to  be  brought  to  England^  for  which  the  without  calling  at 
ufual  freight  of  two  and  a  half  ^.r  cent,  was  to  be  paid.  geTr'^ViLJ 
Two  of  the  caiks,  containing  5865  dollars,  of  the  value  of  the  entry. 
1407/.  6s.  4//.  failed,  upon  the  arrival  of  the  Charlyy  to 
be  delivered,  having  been  plundered  by  the  crew,  to 
recover  which  fum  this  adlion  was  brought     For  the 
Defendant  it  was  obje£led,  that  the  dollars  were  mer« 
fhaadize^  and  the  bringing  them  home  was  an  illegal 

traoIa^oD, 
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tranfadion,  as  being  an  infringement  of  the  Swth  Sft 
Companfs  monopoly!  and  not  being  prote£led  by  the 
licence  to  the  Braganza^  and  the  South  Sea  Cwipattj 
having  granted  no  licence  to  the  Cheeriy.  For  the 
Plaintiff)  it  was  contended,  firft,  that  no  licence  was 
neceffary  for  remitting  home  the  proceeds  of  an  oar- 
ward  cargo  s  fecondly,  that  if  it  were,  the  licence  to 
the  Bragan%a  virtually  protected  the  remittance  of  the 
proceeds  in  the  ordinary  mode  of  remitting  bulliooi 
namely,  on  board  a  King's  (hip.  MnnsJUldC  J.  thought 
he  could  not  ,diftingui(h  between  the  cafe  of  a  remit* 
tancc  home  of  bullion,  and  a  fending  home  of  the 
proceeds  invefted  in  any  other  merchandize,  which 
laft  would  clearly  be  illegal  *,  bu£  permitted  a  verdid  to 
pafs  for  the  Plaintiff,  for  1407/.  rcferving  the  point. 

In  the  following  term,  a  rule  luving  been  obtained  to 
enter  a  nonfuit^ 


\    V 


Shepherd  and  Lens  SetjtS.  now  (hewed  caufc    The? 

admitted  that  fince  the  monopoly  of  gold  and  filnr, 

the  produce  of  America^  is  by  the  (latute  9  Ann.  r.  21 

/  58.  granted  to  the  South  Sea  Company^  it  refulted  that 

if  the  Cheerly  had  been  a  merchant-fhip,  and  the  Bin^ 

ganza,   had   not  been  licenfed,   the  tranfa£tion  would 

have  been  illegal,  and  within  the  prohibition  of/ 47 

and  the  forfeitures  of  /.  48.     But  the  Cheerly  being  a 

King's   (hip,   and   lawfully  being  at   Buenos  Ayrts  on 

public  fervice^  needed  no  licence   from  the  Soidh  %» 

Company:  (lie  was  lawfully  about  to  come  home,  and 

it  is  legal  for  King's  (hips  to  carry  bullion,  though  all 

other  merchandize  is  prohibited  to  them*     If  the  Bta^ 

ganza  had  been  loft,  it  was  clear  that  her  cargo  might 

have  been  forwarded  by  another  veffel,  and  would  ftiB 

have  been  proteAed  by  the  licence*     It  was  equally 

legal  for  the  Plaintiff  to  fend  home  his  proceeds  by  the 

Cheerly.    In  prafticci  no  licenfe  had  ever  yet  been  ob- 
tained 
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talned  or  applied  for  from  the  company  for  remitting 
home  the.  proceeds  of  merchandize  fent  out  to  South 
America.  It  is  a  neceflary  incident  and  confequence  of 
licencing  the  traffic,  that  the  proceeds  may  be  law- 
fully remitted  home  in  the  ufual  courfe,  otherwife  when 
the  trading  adventure  was  ended,  the  merchant  would 
be  incapacitated  from  reaping  the  fruits  of  it.  The 
pra^iice  of  fending  home  t^p  remittances  for  cargoes  of 
private  merchants  in  King's  {hips  had  been  unirerfal^ 
and  if  any  doubt  were  now  to  be  thrown  on  the  le- 
gality, it  would  be  neceflary  that  an  a£l  of  parliament 
ihould  pafs  for  the  indemnity  of  all  who  had  been  con- 
cerned therein.  The  legality  of  the  pra£kice  was  ap- 
parent by  the  z€t  eftablifiiing  the  liionopoly,  for  Ae 
illegality  of  interloping  is  no  otherwife  declared  than  by 
the  49th  fe&iou,  which  impofes  forfeiture  of  the  drips 
employed;  and  as  this  re£lion  cannot  extend  to  the 
veflels  of  his  Majefty,  becaufe  he  is  not  exprefsly  named 
therein,  it  follows  that  his  veflels  may  legally  bring 
home  thefe  dollars.  [^Per  Curiam^  though  the  King^s 
veiTcl  would  not  be  forfeited,  the  contracts  of  the  fub- 
je£t  for  bringing  home  goods  or  merchandizes  in  a 
King's  (hip  would  be  illegal.]  It  is  immaterial  whether 
'  the  remittance  be  made  in  bills  of  exchange,  or  in  the 
coin  of  this  country,  or  in  dollars,  which  are  the  coin 
of  the  country  where  the  licenced  cargo  is  fold.  They 
are  not  (hipped  for  England  as  a  mode  of  trade,  but  as 
a  mode  of  remittance  to  which  the  prohibiticyi  is  not  to 
be  extended.  Toulmin  v.  Anderfon^  anU,  i.  227.  is 
irrelevant. 


Hodgson 
Fullabtok; 


Bffl  and  Vaugban  Scrjts,  contttf.  If  an  application 
be  made  to  the  company  for  a  licence  to  a  King's 
ihip,  to  bring  home  dollars,  it  will  be  granted;  and 
if  the  veflTel  be  unknown,  a  licence  will  be  granted 
to  bring  hodie  dollars  in  (hip  or  (hips.    This  contra£l 
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is  void,  as  being  an  infra£tion  of  the  company's  riglits* 
The  Defendant  does  no  illegal  act.  The  zGt  of  the 
Plaintiff  is  illegal,  he  is  the  merchant  who  puts  diefe 
dollars  <<  on  board  with  intent  to  trade  or  adventure 
from  parts  within  the  limits"  of  the  Souti  Seas:  it  b 
he  therefore  who  is  incapacitated  from  enforcing  his 
contradi,  for  this  is  a  trading  from  the  South  Seas* 
It  is  prohibited  by  the  fame  fedion  to  *<  hire  or 
freight  any  {hip"  from  thence:  it  is  true  that  |he 
Plaintiff  has  not  hired  a  whole  (hip  on  freight,  but  he 
has  put  the  goods  on  board  on  freight.  It  is  faid  this  is 
not  a  trading,  becaufe  dollars  are  the  current  coin  of 
that  country ;  but  the  current  coin  of  no  country,  ex- 
cept of  our  own,  is  taken  as  coin,  but  as  merchandize* 
Thefe  dollars  are  taken  by  weight,  eftimadng  the  price 
.  of  the  filver :  they  do  not  derive  their  value  from  the 
impreffion  they  bear  of  the  royal  arms  of  Spain,  TixA 
is  not,  ts  b  faid,  like  fending  home  bills  of  exchange: 

a  perfon  who  had  ftolen  bills,  could  not,  at  common 
law,  be  indided  for  fteaHng  goods  and  merchandizes ; 
and  a  fpecial  ftatute  was  ncceffary  to  enable  him  to  be 
indifted  for  it ;  but  one  might  be  indi£ied  at  the  com- 
mon law  for  dealing  dollars  as  merchandize.     Man^ 
field  C.  J.  held  there  was  no  difference  between  fending 
home  a  return  cargo  in  dollars  or  in  any  other  mer- 
chandize.     The   queftion,   therefore,  is,  whether  this 
trading  is  covered  by  the  licence  obtained.     That  licence 
is  confined  to  the  ihip  Braganza,  and  proteding  the 
{hip  Braganza  for   a  limited   time,   it   neceffarily  pro- 
tefted,  during  that  time,  whatever  was  on  board  her, 
but,  being  fo  reftrifted,  it  cannot  be  extended  to  goods 
fent  by  ?.ny  other  {hip :  by  the  conftruftion  now  con- 
tended for,  it  is  to  protej^  all  on  board  her,  and  all  re- 
turns fent  home  by  any  other  (hip  at  the  fame  time. 
It  is  faid  the  Cheerly  is  legally  in  the  South  Seas,  but 
though  that  is  true,  £be  caimot  be  t(  erefore  legally  ufed 

for 


IB  THX  Firnr^HiiiD  Year  op  GEORGE  IIT. 


791 


for  purpoTes  of  commerce*  The  ad:  of  parliament 
vrhich  authorizes  ihips  of  war  to  carry  bullion,  did  not 
miean  to  break  in  upon  the  rights^  of  the  South  Sea  Cam" 
pony.  The  Plaintiff  alfo  makes  out  a  regular  bill  of 
lading;  and  two  and  a  half  ^r  cent,  is  paid  for  putting  the 
dollars  on  board ;  that  is  a  traffic,  and  is  as  much  an  ad- 
venture in  goods  and  merchandizes  as  any  other  article  ; 
and  it  can  make  no  difference  whether  they  were  bought 
with  the  proceeds  of  another  adventure,  or  are  an  original 
adventure.     The  Plaintiff,  therefore,  cannot  recover. 


HOOGSOV 
FULLABTOK» 


Heath  L  In  this  ftatute,  9  jinn.  c.21./.  49.,  the  le- 
giflature  have  guarded  againft  a  literal  conftru£lion,  by 
^ying)  *'  contrary  to  the  true  meaning  of  this  zSt.^ 
What  is  the  true  meaning  ?  To  give  a  monopoly  to  the 
Sotab  Sea  Company.  Whatever,  then,  is  not  againft  that 
Company's  monopoly,  is  not  againft  that  ftatute.  The 
putting  this  bullion  on  board  the  Hoop  of  war  is  not 
againft  the  Company's  monopoly.  It  is  faid  that  the 
Braganza  might  cover  feveral  cargoes,  but  it  is  a  licence 
for  time ;  and  as  many  adventures  as  the  (hip  might  make 
within  tkit  time,  would  be  legal ;  no  fraud  or  improper 
pra£Hce  is  fuggefted  here. 


Chambrb  J.  I  am  of  the  fame  opinion.  This  is 
neither  againft  the  words  nor  the  policy  of  the  zSt. 

GiBBS  J.  read  over  the  49th  fedion,  and  declared  liis 
entire  concurrence.  With  refpfA  to  trading  and  fre* 
quenting  thefe  parts,  the  perfons  trading  had  a  licence 
fo  to  do;  and  with  refpe£l  to  the  fisuling  and  being 
diere,  his  majefty's  ihip  was  legally  there.    The  words 

,  ^  if  any  fubjeft  ihall  lade  or  put  on  board  any 
or  (hips  any  goods  or  merchandizes  with  intent  to 
trade  or  adventure  unto  or  from  the  South  Sea:**  the 
Bragm%(f%  adventure  had  terminated:  the  trading  was 

endedf^ 
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ended,  and  the  proceeds  had  been  turned  into  the  cof'- 

rent  coin  of  that  country,  Portugal.     It  is  true,  when 

the  dollars  got  home,  they  would  become  merchanifoe : 

but  this  was  not  a  trading  adventure  from  thence,  but 

that  trading  was  ended.      As   for  bringing  home  the 

bullion  in  his  majefty's  (hip  Cheerly^  it  was  only  doing 

that   which  the  veflel  lawfully  might  do.     The  rok, 

therefore,  muft  be 

Difcharged. 
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If  a  veflel  brings, 
under  a  licence,  a 
cargo  of  ennme- 
rated  goods  from 
an  hoftile  country 
hither,  and  alfo 
certain  other  goods 
not  licenfed,  the 
infurance  on  the 
licenfed  goods  is 
not  thereby  vi- 
tiated. 

In  zSio,  it  was 
lawful  for  a  Ham* 
burgher  to  bring 
goods  to  this  coun- 
try from  a  hoftile 
port  under  ftriA 
blockade. 


PlESCHELL  V,  AlLNUTT. 

Same  v.  Lavie. 

^PHESE  were  a&ions  upon  policies  of  infurance,  dated 
the  i6th  of  November  1810,  the  one  upon  the  fhip 
Goid  Pest,  the  other  upon  her  cargo,  at  and  froo 
the  Elbe  to  London.  Upon  the  trial  of  the  caufe  at 
GuildhaHf  at  the  fittings  after  Mickaelmas  Term  i8l3, 
before  Mansfield  C.  J.,  it  was  proved  that  the  fesri 
was  a  Hamburgher,  and  failed  from  Gluckstadt  on  die 
Ems,  after  a  licence  granted  by  the  King  in  council  to 
Messrs.  Cajlendyck  and  HentZy  on  behalf  of  themfehes 
and  others,  and  permitting  a  vefTel  bearing  any  flagi 
to  import  a  cargo  of  com  and  many  other  enumerated 
commodities,  (not  including  books,]  <<  and  no  other 
articles  whatever."  There  were  put  on  board  fereral 
cafes  of  books,  not  Ithe  property  of  the  aflured,  nor  co* 
vered  by  the  policy,  but  on  account  of  MacdonaUf  a 
London-  bookfeller,  the  freight  whereof  amounted  t» 
43/.,  being  about  one-feventh  part  of  the  freight  of  aB 
the  goods  on  board,  which  together  amounted  to  300^ 
The  (hip  was  loft  on  the  voyage  to  Mondon.  For  tie 
Defendant,  it  was  obje&ed,  that  the  importatioa  <ff  Ae 
boo}cs  was  illegal,  unlefs  liceofedy  and  that  no  hceAe 
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ig  been  obtained  which  included  them^  the  defeSt 
:ed  the  whole  adventure,  and  rendered  the  vefTel 
:argo  liable  to  confifcation,  and  that  the  infurance 
therefore  void;  and  upon  this  ground  the  Chief 
ce  nonfuited  the  FiaintifF,  with  liberty  to  move  to 
:  ^  verdi£^  for  the  amount  of  the  Defendant's  fub- 
tion. 

^^^^r^Serjt.  in  Hilary  terjn  1S139  accordingly  ob- 
d  a  rule  niji,  upon  two  grounds:  firft,  that  no 
ce  was  neceflary  to  enable  this  vefTelj  being  a 
\burgher^  a  neutral,  to  perform  the  voyage  infured, 
idly,  that  admitting  the  adventure  of  the  books  to 
been  illegal,  that  circumilance  did  not  invalidate 
Plaintiff's  infurance. 
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efi  and  Vaughan  Serjt.  in  this  term  (hewed  caufc 
aft  the  rule.     i.  The  conlignment  of  die  books  was 
ading  by  the  confignee,  a  Briti/b  fubjed,  with  an 
ny,  and  from  an  hoftile  port,  which  b  illegal,  unlefs 
dmated  by  licence,  ajitliough  it  be  carried  on,  as  here^ 
means  pf  a  neutral  (hip.     Though  the  books  were 
the  property  of  Rounge^  in  whom  the  intereft  was 
rred,  nor  were  they  intended  to  be  covered  by  this 
icy,  yet  the  having  on  board   this   illegal  confign-^ 
nt,  vitiated  the  whole  adventure.     It  is  illegal  for  a 
tral  without  a  licence   to   bring   any  goods  hither 
n  an  enemy's  country  to  a  &ibje£):  of  this  country, 
the  vefTel   had  .been   ^aken   on   this   voyage  by  an 
^lifb  cruifer,  the  vefTel  and  the  entire  cargo  would 
ally  have  been  condemned   by  the  court  of  admi* 
jr.      The  Englijh  orders  in   council  recognize  the 
;ality  of  this  adventure.     That  of  8th  April  1806^ 
iares   the  entrance  of  the  £m/,    Wefer^   Elhiy   and 
"inje  to    be  blockaded.       The  order  of  the  4tli  of 
^uaty   1807,   prohibits   the   interrupting   of  neutral 
^Is  with  cargpes  of  certain  enunierated  goods,  prg- 
/oL.  IV.  3  H  vided 
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Shepherd  and  Lens  Serjts.  in  fupport  of  the  rule. 
Evten  if  the  order  of  3rd  May  1809  repeals  the  relax- 
ation of  the  order  of  8th  April  1806,  which  is  con- 
tained in  the  orders  of  4th  February  1807,  and  i8th 
February  1807,  it  is  not  therefore  to  be  affumed  that  it 
again  fets  up  the  order  of  8th  April  1 806  in  like  manner 
as  if  that  had  never  been  relaxed ;  for  it  leaves  the  order 
of  1 7th  June  1 807  untouched,  on  which  the  Plaintiff 
principally  relies,  and  which  was  made  for  the  exprefs 
purpofe  of  protecting  the  inhabitants  of  Hamburgh  and 
Bremen,  Another  order  in  council  of  iixh  November 
1807,  unlefs  it  be  virtually  repealed  by  the  order  of 
3d  May  1809,  declares,  that  the  prohibition  (hall  not 
extend  to  any  vefTel  of  any  country  not  at  war  with  his 
Majefty,  which  (hip  (hall  be  coming  from  any  port  or 
place  in  Europe ^  declared  by  that  order  to  be  fubje£l 
to  the  reftri£i:ions  incident  to  a  (late  of  blockade,  def- 
tined  to  fome  port  or  place  in  Europe  belonging  to  his 
Majefty,  and  which  (hall  be  on  her  voyage  direA 
thereto.  In  the  cafe  of  Goede  Hoop,  Edw,  Leading 
Decifions,  10.  Six  W:  Scott  adjudged  the  releafe  of  a 
veflel  and  her  cargo  of  brandy  which  had  failed  under  an 
expired  liccnfe,  and  condemned  other  goods  alone, 
which  were  found  on  board  the  fame  (hip  and  were  not 
comprehended  in  the  licence.  And  in  the  cafe  of  the 
Jouge  Clara,  Lead.  Dec.  48.  non-enumerated  goods  were 
condemned,  and  the  licenfed  goods  and  (hip  were 
releafed,  and  Sir  W.  Scott  fays,  "  It  would  fall  extremely 
hard  upon  the  commercial  interefts  of  the  country,  if 
the  innocent  goods  6{  one  merchant  (hould  be  confif- 
cated  on  account  of  the  mifconduft  of  another.  Such 
a  pofition  would  c^rry  the  do£trine  of  infe£tion  beyond 
what  is  done  even  in  cafes  of  contraband,  where  the  pe« 
nalty  attaches  only  to  the  property  of  the  fame  owner.^ 
No  authority  is  cited  that  a  neutral  who  has  a  right  to 
trade  with  an  enemy's  port,  and  tp  bring  hither  the 

3  H  2  cargo 
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cargo  he  has  there  purchafedi  a£ts  illegally  in  bnDgiog 
hither  from  that  port  the  goods  of  a  Britijb  fubjcd. 
The  bringing  of  thefe  books  is  not  a  trading  with  the 
enemy  by  any  fubjeflt  of  this  country,  otherwife  than  by 
the  intervention  of  neutrals  ;  and,  if  that  is  prohibited, 
no  neutral  trade  at  all  can  be  carried  on.  for  the  neutnd 
mud  communicate  with  the  natives  of  each  hoftik 
country.  In  the  cafe  of  Bell  v.  PoitSf  Bullet  J.  held 
that  an  Englijb  fubjed  might  (hip  his  goods  from  an 
enemy's  port  after  war  had  been  declared,  and  both  his 
fhip  and  his  innocent  goods  were  reftored. 


Heath  J.  It  is  very  clear  that  the  order  in  coooci! 
of  the  3rd  of  May  1809,  does  not  repeal  the  two  fonner 
orders  in  favour  of  Hamburgh  (hips.  The  party  does 
not  here  rely  upon  the  order '  in  council  of  the  4th 
February  1807,  but  on  thofe  of  18th  February  and  iTtii 
June  1807.  As  to  the  other  point,  the  only  coafr- 
quencc  of  bringing  thefe  goods  is  that  they  liable  to  be 

fcized. 

• 

Chambre  J.  I  am  of  the  fame  opinion.  It  is  quite 
clear. 

GiBps  J.  Giving  the  Defendant  the  full  benefit  of 
all  his  argument,  there  is  not  the  lead  doubt  in  tlSi 
cafe.  In  the  court  of  Admiralty  if  the  {hip,  goodSi 
and  books  had  been  libelled,  the  books  would  have  been 
condemned,  and  tlie  (hip  and  other  goods  would  hare 
been  reftored ;  and  if  they  ought  to  be  reftored,  I  can 
find  no  ground  why  they  fliould  not  be  infured.  I  an 
further  of  opinion  that  this  adventure  required  00  fi- 
cence;  it  not  being  within  the  operation  of  the  order 
of  6th  April  1 806,  that  being  relaxed  by  the  fubfequeo^ 
order  alluded  to ;  and  I  am  further  of  opinion  that  the 

ciictts* 
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rcumftance  of  the  books  being  on  board,  which  he- 
dged to  Maciinlay  the  bookfeller,  does  not  render 
e  whole  of  the  adventure  illegal,  nor  the  infurance 
►id.  Allnutt. 

Rule  difcharged.(rt) 

(«)  See  Uagedom  v.  Belt,  i  Maule  6f  Selw.  450. 


Osborne  ^.  Davis,    ,  Majiu 

'^EST  Serjt.  had  obtained  a  rule   nifi  to  fet  aGde  St      A  warrant  of 
warrant  of  attorney  to  confefs  judgment,  given  by  ^'^^^f^''^^^ 
e  Defendant  while  he  was  in  cuftody,  upon  the  ground  cuftody  is  good, 
at  his  attorney  was  not  prefent.     Lens  Serjt.  (hewed  If  *»  attorney  on 
life,  and  Sefl  endeavoured  to  fuftain  his  rule.     The  ^^^^   thoueh'hc'is 
>ttrt  held  it  a  fufEcient  compliance  with  the  rule  of  a  total  fh-anger  to 

ourt,  Hilary  14  &  i  C  Car.  2.,  which  requires  that  an  the  Defendant^ 

^  -^  •  *  and  18  introduce^. 

torney  for  the  Defendant  muft  be  prefent  when  a  De-  by  the  Plaintiff's 

ndant  in  cuftody  gives  a  warrant  of  attorney  to  ac-  attorney,  who  re- 

,    -  .    ,  ,  -         fufed  to  remain  on 

lowledgea  judgment;  that  an  attorney,  was  prefent,  thefpotafufficicnt 

ho  was  a  tbtal  ftranger  to  the  Defendant,  and  who  time  for  the  Dc- 
as  called  ih  by  the  Plaintiff's  attorney,  the  Defendant  ^Shl  att^- 
iTOig  previouHy  exprefled  a   wifh   to   have  his   own  anceofhisown 

torney  prefent,  who  lived  in  Compton-Jreet,  but  the  f."®"!*^'  ^^ 

'  i^  •  lived  m  a  oiitant 

bintiff 's  attorney  havmg  come  from  Piccadilly  to  the  p^t  of  the  town. 

US  of  court  to  fettle  the  matter,  having  obje£led  to  the 

>lay  requifite  to  fend  for  him :    and  the  Court  faid,  it 

ould  be  very  mifchievous,  and  prevent  much  accofti- 

lodation  to  prifoners,  if  this  were  not  fu£Bcient. 

Rule  difcharged  without  Cofts. 
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Maj  II.       Dawnev,  Demandant ;  Ncwsome,  Tenant;  Lord 

Vifcount  DowNE,  Vouchee. 

Where  the  deed    T  ENS  Sevjt.  moved,  on  a  former  day,  to  amend  this 
*°  T^^th  ^  ^^  recovery,  fuffiered  in  1 748,  by  the  infertion  of  the 

cipe  if  lofty  a  reco-  manor  of  Rim/well  in  the  county  of  JTorif  and  the  tidies 
^enr « ^^  ^^  ^  of  the  parifh  of  Rim/wll,  which  had  beta  omitted, 
attefted  copy  of  upon  an  affidavit  of  Lord  Downe  that  by  a  bargain  and 
that  deed,  falc,  enrolled  in  1748,  all  his  property,  including  tlus 

coDv^of  diTcnrol*  ^^^^^i  ^"^  tithes,  and  all  other  hereditaments  wberan 
xnenc  of  a  deed.  Lord  Downe  had  any  eftate  of  inheritance,  were  coo- 
^"did  ^  A^  ^^^^^  ^°  Newfome  for  the  purpofe  of  fuflFering  this  mo- 
enrotment  itfelf,  ^^^7 »  ^^^^  ^^  manor  and  tithes  were  at  that  time  in 
being  brought  into  the  feifin  of  Lord  Downe^  and  were  intended  to  pals. 

That  the  bargain  and  fale  itfelf  could  not  be  found,  and 
his  lordfhip  believed  he  had  never  poflefled  it,  but  that 
he  had  found  among  his  muniments  an  attefted  copy 
thereof,  which  fupported  this  ftatement. 

Per  Curiam.  The  Court  has  gone  very  far  indeed 
in  amending  recoveries ;  it  is  going  a  great  way  to  let 
the  oath  of  a  tenant  in  tail  prejudice  the  ifTue  in  tail  in 
any  cafe :  but  we  have  never  gone  fo  far  as  this.  The 
queftion  is  not  whether  this  copy  would  be  admiffiUe  in 
evidence  on  a  trial,  but  whether  upon  this  warrant  de 
Court  can  take  upon  themfclvcs,  without  hearing  tbc 
iflue,  to  bar  them  of  their  inheritance  upon  motion. 

m 

Upon  this  day  Lens  made  the  like  motion  upon  an 
office  copy  of  the  enrolment  of  the  bargain  and  &Ic 
The  officer,  in  reading  it,  read  the  word  as  RunfrA 
and  fuch,  on  infpeflion  of  the  copy  by  the  Court,  it  ap- 
peared to  be ;  the  Court  again  rejefted  the  applicatiooi 

remark* 
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remarking  on  this,  as  an  additional  proof  of  the  necefTity 
of  their  obferving  extreme  caution  and  circumfpe£lion 
In  the  amendment  of  recoveries,  and  diredled  the  enrol- 
ment itfelf  to  be  produced,  as  being  better  evidence 
and  more  analogous  to  the  produ£Hon  of  the  deeds 
themfelves,  which  their  general  praQice  required. 

Accordingly,  on  a  fubfequent  day  Lens  renewed  his 
motion,  when,  the  roll  being  in  court,  and  it  ^ainly  ap- 
pearing by  the  record  to  be  Rimfwell,  and  not  Run/well^ 
in  three  principal  places  where  it  occurred,  although  the 
word  was  plainly  Runfwell  in  another  part,  and  it  being 
fworn  there  was  fuch  a  place  as  Rimfwell^  and  no  fuch 
place  as  Runfwell^  in  the  county  of  Yorkj  and  the  general 
words  pafiing  all  other  manors  and  lands  of  Lord  Downe 
in  that  county,  the  Court  permitted  the  amendment. 
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LovELL  V.  Martin  and  Another. 


i%  n. 


HTHE   Plaintiff  being   pofleffed   of    a   bill   drawn   by      A  banker,  after 
T.  White,  at  Port/mouth,  on  the  7th  of  July  18 10,  ^m  ^^T""'' * 
at  fix  months  after  date,  on  Smithy  Atkins^  and  Co.  in  fa-  cuftomcr,  and  by 
vour  of  the  Plaintiff,  or  his  order,  and  accepted  with  this  ^^^  acceptance 
direftion,   "  with  Meffrs.  Martin^  Stofte,  and  Martin"  ^^  bank^fiCTk 
indicating  that  the  bill  would  bo  paid  at  their  houfe  in  has  been  loft  by 

London,  indorfed  it,  and  cafually  loft  it.     On  the  4th  ^^^^^^^er,  and 

'  afterwards  debits 

of  Augujl  he  wrote  to  Smiths  Atkins,  and  Co.,   ftating  his  cuftomer  with 
the  circumftance,  and  Smitif  Atkins,'  and  Co.,  in  con-  the  amount  of  the 
fequence   applied   to   the   Defendants,   requefting   that  charge  on  it  and" 
they  would  not  pay  or  difcount  the  bill  if  offered :  on  delivers  it  up  to 
the  7th  the  Defendants  wrote  back  to  the  Plaintiff,  that  [hcfuftomcrasthe 

'  1.1.  r  banker  s  voucher 

there  was  little  chance  of  the  bill  being  offered  for  dif-  of  his  account. 

Held  that  the 
banker  is  thereby  guilty  of  a  copverfion,  and  the  lofer  of  die  bill  nuy  recover-in  trovar 
without  a  previous  demand  of  the  bill. 

3  H  4  count. 
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LOVELL 

Martin. 


count)  but  if  not  recovered,  care  (hould  be  taken  tlut  if 
ihould  not  be  paid  when  due,  of  which  they  rcquefted 
that  he  TXr^ouId  remind  them.     On  the  2nd  of  Januarj 
1811,  the  Plaintiff  wrote  to  remind  the  Defendants  dut 
the  bill  would  foon  fall  duej  viz.  on  the  loth  of  Jjmi- 
ary ;  to  which  they  anfwered,  fliat  they  had  long  fioce 
difcounted  it  for  Pcweil,  a  bill  broker,  who  was  their 
cuftomer.     The  bill  had  in  faft  been  picked  up  by  a 
child,  from  whom  Powell  had  it ;  the  Defendants  dif- 
counted it; for  him,  and  at  maturity  charged  the  ac- 
count of  Smithy  and  Atkins^  with  the  payment  of  tbe 
bill,  noted  it,  wrote  a  difcharge  on  the  back  of  the  biD, 
and   delivered   it  up   to   Smithy   Atkins,   and  Co.  as  a 
voucher  of  their  account.     The  FlaintiflF,  witfadutfor* 
kther  communication,  brought  this  a£lion.     His  decbp 
ration  contained  two  fpecial  counts  in  tort,  alleging  that 
the  bill  was  ftolen  by  perfons  unknown,  and  chargiog 
the  Defendants  with  having  prevented  the  Plaintiff  from 
recovering  it,  and  a  count  in  trover.     Upon  the  trial  rf 
the  caufe  at  the  fittings  after  Trinity  term  1812,  befoie 
Mansfield  C.  J.  it  appearing  that  the  two  firft  counts 
ihcorre£Hy  defcribed  the  tranfadlion,  the  Plaintiff  le- 
forted  to  the  laft :  Lens  Serjt.,  for  the  Defendants,  ob- 
je£led  that  a  previous  demand  of  the  bill,  and  refoial  to 
deliver  it,  was  neceffary  as  evidence  of  a  convertoi 
but  the  Plaintiff'on  that  count  obtained  a  verdid. 


Lens,  in  Michaelmas  term  18 12,  obtained  a  rule  mf 
to  fet  afide  the  verdiA  and  enter  a  nonfuit. 


Shepherd  and  Befi  Serjts.  in  this  tenn  (hewed  caofe 
againft  the  rule.  They  urged  that  the  Defendants  hi 
been  guilty  of  a  complete  converfion  of  the  bill,  having 
appropriated  it  to  their  o>i^n  ufe  by  debiting  SttiAf 
Atkins,  and  Co.  with  the  amount,  after  they  had  di(> 
counted  it,  and  delivering  up  the  bill  to  Smith,  AtUm,  mi 
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Col  The  cafe  was  the  fame  as  if  the  Defendants  had 
carried  the  bill  to  Smithy  Atkins^  and  Co.,  and  received 
the  amount  from  them.  They  took  a  bill  belonging  to 
the  Plaintiff,  and  gave  it  up  to  another,  under  fuch 
circumflances,  that  they  could  not  poffibly  get  it  back 
again.     This  was  a  conVerfioh. 


LovELn 

MARTI^t. 


Lens  arid  Vaughun  Serjts.,  contri.  If  the  Plaintiff 
was  entitled  to  the  bill,  he  ihould  have  demanded  it. 
There  was  neither  demand  nor  refiifal.  The  Plaintiff 
neither  fliews  an  abfolute  deftruflion  of  the  fabjeft 
matter,  nor  fuch  an  alteration  of  it  as  to  prevent  his 
having  it  in  the  fame  plight  as  before.  If  the  Plaintiff 
has  a  right  to  the  bill,  he  may,  upon  obtaining  poflef- 
fion  thereof,  (till  fue  on  it.  But  it  was  incumbent  on 
the  Plaintiff  to  {hew  that  Powelly  who  was  apparently 
the  indorfee,  had  not  a  good  title  to  the  proceeds  of  the 
bill  by  affefting  him  with  notice  of  the  lofs  or  theft: 
for  it  is  poflible  that  Powell  took  it  without  that  notice : 
the  noting  was  a  perfeftly  nugatory  aft. 

Heath  J.  Under  the  circumflances  of  this  cafe,  the 
count  in  trover  may  be  maintained.  The  Defendants 
have  improperly  difcounted  the  bill :  they  have  fent  it  to 
Smith  and  Atkirfs,  as  theit  voucher. 


Chambre  J.  I  am  of  the  fame  opinion.  I  think 
thete  is  complete  evidence  of  a  converfiQp.  The  doc- 
trine of  the  Defendants'  counfel  applies  to  detinue,  not 
to  trover ;  where  the  circutnflances  amount  to  a  com- 
plete converfion^  there  is  no  need  of  a  demand.  The 
difbdunting  the  bill,  and  applying  it  to  the  Defendant's 
own  ufe,  is  a  purchafe  of  the  bill  by  the  Defendants, 
after  riotice  of  the  PlaintifPs  title :  but  not  only  that  5 
they  have  made  ufe  of  it  as  a  difcounted  bill.  The 
Writing  a  receipt  on  it  was  a  further  a£l  of  converfion. 

GiBBS 
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After  verdia  for  the  PlaintiiF,  Vaughan  Serjt.  had  in 
Michaelmas  Term  laft  obtained  a  Tule  nifi  for  a  new 
trial  upon  two  grounds:  i.  that  the  allegation  of  the 
mode  in  which  the  damage  was  occafioned  was  not  well 
proved ;  2.  that  the  certificate  obtained  on  the  affidavit 
of  two  owners  was  not  fufficient  to  charge  the  reft» 
wherefore  he  concluded  there  muft  be  a  nonfuit  as 
againft  all  of  them. 


1813. 


Beji  Serjt.  now  fhewed  caufe,  and  Vaughan  and 
Pell  Serjts.  endeavoured  to  fupport  lus  rule.  Upon  the 
firft  point  the  Court  held  the  verdi£l  well  fupported  by 
the  evidence,  which  it  is  immaterial  to  ftate.  Upon 
the  fecond  queftion  the  Court  held  that  this  cafe  coul^ 
not  be  diftinguiihed  in  principle  from  that  of  Tinkler  v. 
Walpolej  14  Eafty  226.  aiTumpfit  for  goods  fold,  from 
which  it  only  differed  becaufe  this  was  in  tort :  but  the  ob- 
jection derived  therefrom  extended  only  to  certain  of  the 
Defendants,  and  that  the  verdi£t  was  proper  in  all 
refpe£bs,  except  as  to  the  parties,  and  might  well  ftand 
as  to  thofe  two  on  whofe  affidavit  the  certificate  was 
founded ;  and  with  this  qualification,  they 

Difcharged  the  rule. 


GoLDSMiD  ani  Others  v.  Gillies, 


Maj  t%. 


TTHIS  was  an  aftion  upon  a  policy  of  infurance  upon      A  cargo  infured 

56  cafks  of  coffee,  valued  at   3000/.,    (hipped   on '^Y  »  valued  policy 

board  the  Margaretha,  on  a  voyage  at  and  from  London  ^^^  ^^j^ .  ^^^  ^^ 

to  Tonningen.     The  policy  was  underwritten  by  the  De-  enemy  permitted 

the  foreign  con- 
iignee  to  retain  from  the  proceeds  the  amount  of  his  acceptances;  the  aiTured  not 
having  abandoned,  the  lofs  became  partial  only,  and  the  ofliired  was  entitled  to  recover 
from  the  underwriter  a  fum  bearing  the  lame  proportion  to  his  fublcription  as  the  loft 
ultimately  fuflained  bore  to  the  whole  value  in  the  policy* 

fendant 
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fendant  for  200/. ;  40/.  was  paid  into  court.  The  caufc 
was  tried  before  Mansfield  C.  J.,  at  the  fittings  after  Tn- 
nitj  term  1812,  at  Guildballj  when  a  verdifl:  was  found 
for  the  PlaintiflFs  for  44/.  i6j.,  exclufive  of  the  40/.  paid 
into  court,  fubjeA  to  the  opinion  of  xht  Court  upon 
the  follo>^'ing  cafe. 

The  Plaintiffs^    having  obtained  a  licence   from  die 
Brit'ijli  government  for  the  voyage,  (hipped  the  coffeft 
at  London^  upon  their  own  at:count,  on  board  the  hlv^ 
garethnj   and  configned  it  to  Meflrs.  Baur^  their  agent 
at  Tonningmy  to  fell  upon  commiffion.     Upon  the  cre- 
dit of  this  confignment  the  Plaintiffs  had  drawn  bilk 
to  the  amount  of  31,761  m2x)L%banco^  or  2400/M  upon 
Meffrs.  Baury  which  they  accepted^  arid^  at  maturity, 
duly  paid.     Immediately  upon  the  arrival  of  the  veflU 
at  Tonnittgeny  and  before  any  part  of  the  cofitc  was  landed, 
it  was  feized  by  the  D/i/r^/K  government,  and  afterwardi 
confifcated.    The  government  ordered  the  coffee  to  be 
fold  by  MeiT.  Baur^  and  compelled  them  to  give  {ecurity 
to  account  for  the  proceeds.     A  fale  was  foon  after* 
wards  effedied,  the  grofs  proceeds  of  which  amounted 
to  69,139  marks  banco^  and  the  net  proceeds  to  57,125 
marks.     Upon  an  application  made  by  Meffrs*  Baw  to 
the  Danj/b  government,  dating  that  they  had  before  the 
feizure  accepted  bills  to  the  amount  of  31,761  marb 
banco  upon  the  credit  of  the  confignment,    they  were 
permitted  to  reimburfe  themfelves  by  retaining  that  fun 
out  of  the  net  proceeds,  and  were  ordered  to  pay  orer 
the  rcfidue,  viz.  25,364  marks,  into  the  Danijb  treafwy, 
on  account  of  the  government,  and  which  was  accord- 
ingly done.     The  invoice  price   of  the  coffee   in  Etnf; 
land  was  2720/.     The  Defendant,   after  advice  of  Ae 
feizure,   adjufted  a  lofs  of  35  per  cent,   upon  account 
The  queftion  for  the  opinion  of  the  Court  was,  whc« 
thcr  the  Plaintiffs  were  entitled  to  recover  from  the  De- 
fendant the  44/.  16/.  for  which  the  verdiflr  was  taken, 

or 
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>r  any  and  what  other  fum.     If  the  Court  fhould  be  of 
>pinion  that  the  .money  paid   into   court   covered  the 

vhole  that  the  Plainttffs  were   entitled   to  recover,  a 
rerdift  was  to  be  entered  for  the  Defendant. 

Beft  Serjt.,  for  the  Plaintiff*,  ftated  that  die  queftion 
utended  to  be  argued  waj,  upon  what  principle  this 
iverage  ought  to  be  calculated  (a).  The  true  prin- 
:iple  was  recognized  in  the  cafes  of  Lewis  v.  Rucker, 
2  Burr.  1 170.,  Johnfon  v.  Sheddofty  2  Eq/l,  581.,  and 
rumio  V.  Edwardf,  12  kafi^  488.  The  dodlrine  to.be 
contended  for  by  the  Defendant  is,  that  becaufe  the  Plain- 
ti£F  has  brought  one  half  of  his  merchandize  to  a  good  . 
market,  therefore  the  underwriter  who  has  infured  the 
other  half  which  is  loft,  may  repair  a  proportion  of  hi? 
lofs  by  a  fhare  of  the  Plaintift^s  gain. 

Vaughan  Serjt.  contra.  The  confifcation  of  thefe 
goods  was  a  total  lofs,.  although  there  was  no  notice  of 
abandonment,  which  is  not  neceflary ;  whatever,  there- 
fores  v^  faved,  was  faved  for  the  benefit  of  the  under- 
writers, confequently  the  Plaintiff  is  entitled  to  recover 
only  the  Cum  which  bears  the  fame  proportion  to  his 
whole  fubfcription  as  the  difference  between  the  amount 
fayed  and  3000/.,  bears  to  3000/. 

Heath  J.  It  is  in  the  Plaintiff^s  option  to  make  it 
either  an  average  or  a  total  lofs,  and  he  makes  it  an 
average  lofs. 

GiBBS  J.  If  the  Plaintiff  had  brought  an  ad^ion  after 
this  falvage  for  a  total  lofs,  the  Defendant  would  have 
nonfuited  him  for  want  of  an  abandonment.  I  do  not 
ftatej  that  upon  feizure  by  the  Dams  or  Stuedti,  the 

(a)  The  Court  obferved  that  it     ftatement  of  the  cafe,  4hat  this 
was  uDpoffible  to  divine,  from  the    was  the  quefiion  to  be  argued. 

Plaintiff 


805 


1813. 

GOLDSMm 
GOUES. 


8o6 


CASES  IN  EASTER  TERM 


1813. 


GOLDSMID 
GiLUES* 


PlaintliF  might  not  fue  for  a  total  lofs  without  abandon* 
ment ;  but  after  the  reftoration,  no  abandonment  having 
been  declared  in  the  mean  time,  that  which  was  for  a 
a  time  a  total  lofs,  became  an  average  lofs ;  and  then 
all  that  is  rcftored,  is  rcftored  for  the  benefit  of  the 
afTured,  not  of  the  underwriter.  The  Plaintiff  cooU 
not  recover  from  the  underwriters  more  than  ico^ 
cent.^  but  he  may  receive  undequdque  more  than  lool. 

Judgment  for  the  Plaintiff 


Uaj  xa. 


Williams  v.  Barber. 


A  mifbke  in  the 
date  of  items  in 
an  attorney's  billi 
which  does  not 
mifleady  does  not 
vitiate  the  deli- 
very of  the  bill  a 
month  before 
a^on  brought. 


'T'HIS  was  an  a^ion  upon  an  attorney's  bill,  which 
was  delivered  in  Jtdy  1811;  the  firft  bufineb 
charged  in  it  was  charged  as  being  done  in  Trimtj  va- 
cation 181 1  :  the  bufinefs  fo  charged  was  in  IzQ.  done 
in  Hilary  vacation  181 1,  and  this  might  be  conjedured 
from  the  next  items,  which  were  in  Eafter  term  iSii* 
After  verdi£l  for  the  Plaintiff,  Shepherd  Serjt.  had  obtain- 
ed, and  was  now,  without  hearing  jS^  Serjt.,  who  was 
inftru&ed  to  (hew  caufe,  called  on  to  fupport  a  rule  1^ 
for  a  new  trial,  upon  the  ground  tliat  the  Plaintiff  had 
not  delivered  a  correal  bill,  fuch  as  was  required  by  the 
ftatute,  previoufly  to  bringing  this  a£lion« 

Chamdre  J.  The  objcft  of  the  a£b  was  that  tlie  bill 
mtght  be  capable  of  being  taxed,  there  is  no  difficulty 
in  taxing  the  bill. 

GiBBs  J.  To  fay  th:'l  this  bufinefs  is  not  defcribed  in 
the  bill,  becaufe  Trimtj  v<»':ation  is  written  infteadof 
Hilary  vacation,  would  be  trifling  with  the  Court. 

Rule  difcbargei 
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HOLLIS  V.  ClARIDGE.  Maj  la. 

TTHIS  was  an  a^^ion  of  trover  for  title  deeds.     Upon      The  lien  which 

the  trial  of  the  caufe  at  the  fittings  after  Trinity  ^J'  attorney  has  on 

-  .  the  papers  in  his 

term  18 12,  before  Mansfield  C.  hf  it  appeared  that  the  hands,  is  only  com- 

Plaintiff,  being  under  embai;raffments,  applied  to  BaJ/in  menfurate  with 

to  grant  him  an  annuity,  who  confented  fo  to  do,  pro-  ^^  ^^^  deliveiu 

vided    he   were   fatisfied   with    the   fecurity   propofed,  ing  the  papers  to 

whereupon  the  Plaintiff  delivered  to  Bafon  a  building  ^»  ^  therein, 

leafe  granted  to  him  of  certain  premifes,  that  he  might  ^^  attorney  or 

examine  the  title ;    and  Bajbn,  without   the   affent   or  not,  has  by  the 

knowledge  of  the  Plaintiff,  who  had  another  folicitor  common  Uw  a 

^  '  ,  .         hen  on  the  fpecific 

concerned  on  his  part,  delivered  the  deeds  for  inveftiga-  deed  or  paper  de- 

tion  on  the  part  oiBaffon  to  the  Defendant,  who  had  Hvercd  toliim  to 
obtained  a  certificate  as  a  conveyancer,  but  had  not  been  bufin^s  d^«<m 
admitted  as  an  attorney,  and  was  then  employed  as  clerk  but  not  on  other 

to  a  folicitor.     It  had  been  agreed  that  if  the  annuity  m«i"nients  of  the 
_  o  *    lame  party,  unleis 

would  be  granted,  the  expences  of  preparing  the  fecu-  ^^  perfon  claim- 

rities  ftiould  be  borne  by  the  grantor.  The  Defendant  ing  the  lien  be  an 
having  heard  fome  report  difadvantageous  to  the  cha-  *"®™®y°''  ^^'' 
rafter  of  the  Plaintiff,  upon  that  ground,  and  not  upon 
any  defe£l  of  the  title,  advifed  Baffon  to  xe]eGt  the  pro- 
pofal,  which  he  accordingly  did,  and  the  Plaintiff,  by 
Bajfonh  direction,  drew  out  and  delivered  to  the  Plain- 
tiff a  bill  of  his  charges  for  inveftigating  the  title,  and  ^ 
detained  the  deeds  until  he  fhould  be  paid  thofe  charges 
by  the  Plaintiff,  contending  that  he  had  a  lien  for  theni. 
Mansfield  C.  J.  was  of  opinion,  upon  this  evidence,  that 
as  the  Plaintiff  was  to  pay  all  the  expences  if  the 
bufinefs  was  completed,  and  as  it  was  in,  evidence  that 
the  annuity  went  off  on  the  ground  of  fomething  un« 
pleafant  on  the  fide  of  the  Plaintiff,  the  Plaintiff  muft 
be  at  the  expence  of  the  inveftigation ;  and  not  a]low>- 
ing  any  lien  to  the  Defendant  exprefsly  as  attorney,    ^          ' 

but 
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but  being  of  opinion  thatj  whether  cloth  or  any  othe|r 
goods  be  delivered -to  have  any  operation  done  thereon, 
the  bailee  may  retain  them  when  finiflied  until  the  work 
be  paid  for,  he  direfled  a  nonfuit. 

Beji  Serjt.  in  Michaelmas  Term  1S129  mpyed  for  a 
rule  niji  to  fet  aGde  the  nonfuit,  and  have  a  new  trial, 
upon  two  grounds:  firft,  that  the  attorney  of  ao  ad- 
verfe  party  has  no  lien  on  the  papers  of  the  perfon 
againft  whom  he  is  employed :  his  pofleflion  being  only 
the  poffeffion  of  the  party  to  whom  they  were  delivered 
for  infpe£lion,  who  clearly  has  no  lien  for  the  expences 
of  inveftigating  a  title  propofed  to  him  for  ;ipprov^; 
all  the  cafes  of  lieji  being  between  attoi^ney  and  client, 
not  between  party  and  party.  Secondly,  that  the  right 
of  lien,  which  an  attorney  pofleiTes,  is  only  by  reafon  of 
his  being  an  officer  of  the  court^  and  under  its  controuli 
and  that  certificated  conveyancers  and  fpecial  pleaders 
who  are  not  officers,  have  no  lien.  He  further  ob« 
ferved,  that  although  it  is  ufual  for  perfons  who  grant 
annuities  to  pay  the  expence  of  the  fecuiities,  it  wojuU 
be  of  the  word  tendency  if  a  perfon  could  get  the  papers 
qf  a  nee4y  man  into  his  hands  under  pretence  of  grant- 
ing him  an  annuity,  and  could,  after  refufing  his  titk> 
detain  his  muniments  until  he  had  extorted  a  charge  for 
the  examination. 


Lens  Serjt.  on  this  day  (hewed  caufe  againft  the  ruie: 
he  did  not  contend  that  BaJJon  had  a  lien  on  the  papers ; 
but  the  Defendant,  who  was  a  profeffional  man,  had  a 
lien  for  the  bufinefs  he  did  refpefling  them  %  and  that, 
indifferently,  whether  the  papers  were  the  property  of 
Baffhtty  or  of  the  Plaintiff,  fince  they  once  came  to  his 
hands.  This  was  the  ordinary  law  as  it  refpe^ied  all 
liens.  As  to  the  fecond  point,  it  was  immatt^inl  that 
the  Defendant  was  not  an  attorney,  fince  the  papers 

were 
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were  delivered  to  him  to  have  an  operation  performed 
thereon. 

Beft^  contra^  was  flopped  by  the  Court. 

Heath  J.  We  are  all  clearly  of  opinion  that  the 
Defendant  cannot  fupport  hb  lien  as  againft  the  Plain* 
tiff.  It  is  not  true  that  the  Plaintiff  gave  thefe  papers 
to  Baffon  to  be  fubmitted  to  the  Defendant,  he  gave 
Aem  to  Bnjfon  that  he  might  look  at  them  himfelf,  or 
take  the  opinion  of  others,  as  he  would,  but  that  gives 
the  Defendant  no  lien. 
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Chambre  J.    I  am  of  the  fame  opinion,  and  it  would 
be  extremely  mifchievous  if  it  were  otherwife. 

61BBS  J.    If  the  Plaintiff  had  employed  the  Defend- 
ant to  look  into  the  leafe,  the  Defendant  would,  I  think, 
have  been  entitled  to  retain  the  leafe  till  he  was  paid 
for  the  work  which  he  had  performed  on  it,  without 
reference  to  the  queftion  whether  he  is  an  attorney  or 
not:  for  upon  the  fecond  point,  I  think  the  diftindlion  is, 
that  if  this  leafe  were  delivered  to  the  Defendant  by  a 
perfon  having  a  right  to  difpofe  of  it,  that  he  might  do 
any  thing  upon  this  particular  deed,  by  the  general  law 
of  the  land  he  has  a  lien  on  it,  whether  he  is  an  attorney  ' 
or  not  \  if  it  were  another  deed  than  that  on  which  the 
operation  is  to  be  performed,  it  would  be  neceffary  for 
him  to  be  an  attorney,  to  have  the  benefit  of  the  cuf- 
lom,  and  t6  enable  him  to  retain  other  papers  than 
Aofe  on  which  the  work  is  to  be  done.    But  as  to  the 
fitft  point,  the  Defendant  does  nothing  for  the  Plaintiff; 
4ie  Plaintiff  delivers  the  leafe  to  Baffon ^  to  {00k  into  it 
^Oft  himfelf,  and   he,   adling  for  himfelf,  cannot,-  by 
J^TOig  the  deed  to  the  Defendant,  give  him  a  better 
title  than  he,  Baffbny  himfelf  has ;  but  he  has  no  other 
Hght  than  to  look  into  the  deeds  for  his  oWn  fatisfa£tion. 

Vol*  IV.  3 1  After 
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After  he  has  infpefled  them,  not  on  any  defe£k  in  tlie 
title,  but  for  fome  other  caufe,  he  breaks  oflF  the 
treaty :  the  other  fays,  give  me  my  leafe  back ;  no,  fayg 
he,  the  Defendant  muft  be  paid  firft.  But  it  is  Baffin 
u^ho  alone  is  bound  to  pay  him.  Suppofc  one  having  a 
diamond,  offers  it  to  another  for  fale  for  100/.  and  gives 
it  him  to  examine,  and  he  takes  it  to  a  jeweller,  who 
weighs  and  values  it ;  he  refufes  to  purchafe,  and  being 
aiked  for  it  again,  he  fays,  the  jeweller,  muft  be  firft 
paid  for  the  valuation;  as  between  the  jeweller  and 
putchafer,  the  jeweller  has  a  lien  \  but  as  againft  the 
lender,  he  has  no  right;  to  retain  the  jewel :  it  feems  to 
me  that  this  cafe  is  fimilar.  I  have  ftated  the  reafoos 
more  particularly,  becaufe  my  Lord  was  of  a  diffeitent 
opinion  at  nifi  prius^  but  a  Judge  cannot  always  at  pi/i 
prius  entirely  underftand  the  caufe.  {a) 

Rule  abfolute. 

{a)  See  Furlong  v.  Howard^  %  Scboalej  and  Ltfroj^  lis*  ui 
£x  parte  Nejbitf  ibid*  179. 
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Hutchinson  v.  Piper  and  Another. 


The  Defendants  'I^'HIS  was  an  aAion  for  ufury.     The  Plain  tiff,  in  his 
difcounted  forA  j^  ^^^^^   q^^^^^   ^^^^  ^^^  Defendants,  on  the  30th 

a  bill  poft-dated  .  .  - 

X 6  days,  and  gave  day  oi  April  1 800,  at  Dorking  in  the  county  of  &r7f 

in  lieu  thereof,  not  upon  a  certain  corrupt  contradl,  made  after  the  29th  of 
money,  but  a  bill 
drawn  by  B.  and 

accepted  by  A,  for  jB.'s  accommodation,  which  the  Defendants  then  held,  hawf 
before  difcounted  it  for  B.,  and  which  then  had  feven  days  to  run.  ^IHtliin  iW 
feven  days  J5.  gave  up  that  bill  to  A ,  who  deftroyed  it.  The  Defendants  hataflg 
allowed  no  rebate  on  this  bill,  held  that  it  might  be  averred  in  an  aAion  for  ufury  ai » 
loan  of  the  amount  of  the  bill  difcounted,  lent  on  the  day  when  the  bill  given  in  fiei 
could  have  been  enforced  b>'  the  Defendants. 

Under  a  count  for  ufury  in  difcounting  two  bills  in  the  pofleflion  of  JS.,  oat  fi 
which  is  defcribed  as  drawn  by  B.  on  a  certiiin  perXbn,  to  wit,  Jobn  K.,  it  is  a  fatal 
variance  if  the  bill  produced  appe«ur8  to  be  drawn  on  Abraham  K. 

SeptentUf 
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Ssptemiir  17141  to  wit,  on  the  •30th  of  jipril  181O9  to  1813 

wit,  at  Doriingi  between  the  Defendants  and  P.  Botham^ 
took,  accepted,  and  received  of  and  from  Bctham  a  cer- 
tain fum  of  money,  to  wit,  the  fum  of  17/.  arf.,  by  Piper. 
way  of  comipi;  contradi,  bargain,  and  loan  for  the  De-> 
fendants'  forbearing,  and  giving  day  of  payment  of  a 
certain  fum  of  money,  to  wit,  the  fum  of  351/.  8x.  j^/.* 
before  the  commencement  of  that  fuit,  to  wit,  on  the 
7th  day  of  May  1810,  at  DorUng,  lent  and  advanced 
by  the  Defendants  to  Botiam,  from  the  time  of  lendiiig 
and  advancing  the  fame  until  and  upon  the  i6th  day 
of  May  1810,  which  fum  of  17/.  2d.  fo  taken,  accepted, 
and  received  by  the  Defendants,  of  and  from  Botham^ 
in  manner  and  for  the  caufe  aforefaid,  exceeded  the  rate 
of  5/.  for  the  forbearance  of  100/.  by  the  year.  The 
2 1  ft  count  ftated  that  Bctham  was  poflefled  of  two  billsf 
viz.  one  drawn  by  Bottom  on  and  accepted  by  Maynard, 
for  payment  on  the  24th  November  18 10  to  the  drawer 
or  his  order,  of  358/.  14/.  1 1^.,  and  the  other  drawn  by 
Boibam  on  a  certain  perfon,  to  wit,  one  John  Kitchen^ 
Squiring  the  faid  John  Kitchen  to  pay,  on  the  i8th  of 
'^Shher  1 8  to,  to  the  order  of  the  drawer,  37/.  10/.,  and 
accepted  by  the  faid  John  Kitchen^  and  that  the  Defend* 
^>its  held  a  bill,  drawn  on  the  14th  July  18 10  by 
^^am  on  Green^  at  three  months  and  14  days  date 
*^  373/.  17/.,  and  that  it  was,  on  the  aift  ol  Auguji 
'810,  corruptly  agreed,  that  the  Defendants  (hould 
^ifcount  Bothafii%  two  bills  for  him,  and  that  in  re- 
^Peft  of  the  difcounting  them,  and  inftead  of  money, 
'^  (hould  receive  the  bill  on  Green^  which  the  De- 
^dants  held,  without  any  allowance  by  the  Defendants 
^  Botham  by  way  of  rebate,  in  refpeft  of  the  time 
^liich  that  bill  had  to  run ;  and  that  the  Defendants 
'hould  receive  ixom^Botham  tho  full  difcount  of  five  per 
^^nt.  ivom  21^  Augujl  until  thofe  bills  (hould  refpcft- 
*>ely  become  due,  viz.  on  the  firft  bill,  until  24th  Wi- 

3  I  2  vember. 
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i8i3.  vembiTf  and  on  the  laft,  until  i8th  OSober^  and  that  tbe 

bill  on  Green  fhoukl  be  taken  by  Bciiam  as  ca(h*,  and 
that  in  purfuance  of  that  corrupt  agreement,  Bothawif  on 

PxpfR.  21   Auguji^  delivered  to  the  Defendants  the  two  fat 

mentioned  bills  to  be  difcounted  by  the  Defendants,  airi 
the  Defendants  difcounted  them,  and  in  purfoaoce  d 
the  corrupt  agreement,  and  upon  the  terms  thcRof, 
and  on  the  difcoundng  of  thofe  /bills,  delivered  to 
Botham  the  bill  on  Greeny  of  which  they  were  ib  p(tf> 
feiTed,  in  lieu  of  money,  and  Botham  received  from  tk 
Defendants  that  bill,  having  fuch  time  to  run  k- 
fore  it  became  due,  as  money,  and  without  any  allov- 
ance  by  way  of  rebate  for  the  time  which  that  hill  hd 
to  run;>  and  the  Defendants  afterwards  on  the  fmt 
day,  according  to  the  faid  corrupt  agreement,  receifed 
from  Botham  the  full  difcount  of  5  per  cent,  upon  the 
fum  of  396/.  4r;  11^.  viz.  5/.  3/.  3^.,  without  wilas% 
any  difcount  or  allowance  by  way  of  rebate  for  the  time 
which  the  bill  on  Green  had  to  run,  which  fum  d 
5A  3/.  31/.  fo  taken,  exceeded  die  rate  of  gL  for  fa* 
bearing  jooA  for  a  year,  &c.  Upon  the  trial  of  tk 
caufe  at  the  Surry  fuihmer  aflizes  181 2,  before  Loid 
•Ellenborough  C.  J.  it  appeared  that  the  Defend^mts  voe 
bankers  at  Dorking,  and  that  Mr.  Botham,  who  kft 
a  banking  account  with  them,  had  frequently  indioed 
them  to  difcount  bills  for  him ;  at  a  certain  period  Ae 
Defendant  Dewdney  told  him  his  houfe  could  not  con- 
tinue difcounting  for  him  on  the  common  terms  of  iie 
per  cent.,  they  muft  have  fomething  more.  Mm 
told  him  it  was  ufury :  he  anfwered,  lie  did  not  mU 
that,  he  would  meet  Botham  on  that  queftioQ.  IV 
declaration  contained  counts  for  the  recovery  of  laf 
large  penalties  upon  numerous  tranfa£lions  foh&qVi^ 
,  to  this  converfation :  die  evidence  applying  to  Ae  i^ 
.  count,  founded  on  the  6th  of  thefe  tranfadions,  «Mb 
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that  on  the  30th  of  jtfril  i8iO)  Botham  carried  to  the 
Defendants  a  poft  dated  bill>  bearing  date  the  i6th  of 
May  18109  and  drawn  by  7,  Kenwertby^  Wright^  and 
Co./ in  favour  of  No.  I2i3.>  or  bearer^  lot  351/.  8/.  ^.; 
the  Defendants  difcounted  it  for  16  days^  ai^  charged 
in  the  banking  account  of  Botham  17/*  7.d.  for  the  dif- 
count  of  iL     The  Defendants  had  at  that  time  in  their 
hands  a  bill  for  378/.  15/.  dated  the  ^6th  of  February 
18 1  Of  drawn  by  Botham  upon,  and  accepted  by  John  Auh^ 
payable  to  the  drawer  or  his  order,  ^^77  ^^J^  ^^^^^^ 
date.     This  bill  had  originally  been  drawn  and  accepted 
for  the  accommodation  of  Botham^  who  agreed   with 
Ault  to  provide  money  to  difcharge  it  when  due ;  the 
Defendants  had   on  a   former    day  difcounted  it  for 
Botham:  this  bill,  which  would  become  payable  on  ^e  7th 
of  May^  the  Defendants  gave  to  Botham*  They  entered  on 
that  day  to  his  credit,  <<  checks  and  ca(h  451/.  8/.  gd.i*" 
which  was  explai)ied  to  coafift  of  the  bill  for  35 1/.  8/.  9^/* 
and  a  ca(h  note  for  100/.,  which  Botham  carried  to  them 
at  the  fame  time.     Botham^  on  the  ift  of  May^  gave  up 
this  bill  to  Ault^  who  deftroyed  it  before  the  7th  of 
May.    It  was  objedled  on  behalf  of  the  Defendant,, 
that  this  evidence  did  not  prove  the  averment  of  a  loan 
of  money  made  by  the  Defendants  to  Botham  on  the  7th  of 
May^  and  forbearance  from  the  7th  to  the  i6thj  and  the 
taking  of  17/.  2d*  for  ufurious  intereft  upon  that  for- 
bearance :  the  counfel  for  the  Plaintiff  infifted,  on  the 
authority  of  Wade  v.  WHJon,   1  Eafit  195.^  that  the 
evidence  fupported  the  averment ;  for  that  though  Au/t^s 
acceptance  was  for  378/.  1  j/.,  yet  the  only  fum  applied 
to  this  tran&Aion  was  351/*  8/.  5^    Lord  EUenhorough 
held  this  was  no  loan,  and  could  not  be  the  fubjed  of 
nfury :.  there  was  no   evidence  of  the  forbearance  of 
money  or  money's  worth.    He  thought,  too^  that  fince 
the  bill  on  Auk  was  deftroyed  before  the  7th  of  Mayy 

3I  3  the 
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the  time  of  forbearance  was  wrongly  ftated ;  there  wai 
no  time  at  which  he  could  fay  the  forbearance  com* 
'v.  *  menced,  except  the  day  of  the  tranfaflion,  viz.  the  30tli 

FnneR*  pi  Aprils  and  therefore  in  that  refpefl  there  was  an- 

riance.  Upon  the  tranfaAion  ftated  in  the  aift  count, 
it  appeared  in  evidence  that  the  bill  for  37/.  10/.  oa 
Kitchen  was  drawn  not  on  John^  but  on  Ahehm 
Kitchen,  'which  was  the  real  name  of  the  drawee. 
Lord  Ellenborough  held  that  this  alfo  was  a  fatal  n- 
rianccy  and  none  pf  the  other  numerous  counts  beiog 
proved}  he  dire£led  a  nonfuit,  but  referved  liberty  to 
the  Plaintiff,  upon  thefe  two  queftionsy  to  move  to  fet 
it  aGde.  Accordingly  Beft  Serjt.  in  Michaelmas  Tern 
1 8 12  obtained  a  rule  nifi  to  that  effefl. 

Shepherd  Serjt.  upon  this  day  {hewed  caufe,  when  the 
Court  intimated  fo  clear  an  opinion  that  the  variance  in 
the  defcription  of  Kitchen's  bill  was  fatal,  that  B^ 
abandoned  that  point.  Upon  the  14  th  count  Shfftfi 
contended,  firft,  that  this  was  no  loan  of  moneys  f<^- 
condly,  that  if  it  were,  the  time  of  forbearance  was 
incorreftly  ftated.  As  to  the  firft  point,  it  was  neccf* 
fary  to  (hew  that  there  was  a  loan  of  money  or  fonK- 
thing  equivalent  to  a  loan  of  money  from  the  Defeod- 
ants  to  B^tham.  In  certain  cafes  tranfaflions  which 
were  not  dire£Uy  loans,  had  been  confidered  as  loans  ti 
money,  becaufe  they  were  tantamount  to  it :  fuch  was 
U^ade  V.  JVilfctty  but  it  was  not  here  applicable.  BotU» 
never  received  any  mone/s  worth.  If  the  bill  on  Afit 
had  been  drawn  for  a  valuable  confideration,  and  AJt 
had,  when  it  fell  due,  paid  the  contents  to  Botbanh  i^ 
would  have  been  otherwife.  As  to  the  17/.  2d.  it  never 
was  paid ;  it  was,  indeed,  charged  in  Bothanf^  banldog 
account,  but  as  Ijord  ElUnborougb  properly  held,  )t 
feemed  rather  to  be  an  item  in  an  account,  than  a  pay- 

inent  of  money.    To  hold  this  to  be  ufury,  would  be  to 

make 
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rights  (land  in  the  room  of  aflual  loans.  The 
iff  might  ftate  this  to  be  an  ufarious  tranfajiion 
iting  the  fecurities  on  the  one  fide,  and  on  the 
:  he  might  alfo  ftate  ic  as  a  money  tranfa£):ion, 

he  does,  he  mud  ftate  the  real  times  when  Turns 
>ney  pafs.  It  is  not  becaufe  a  man  receives  a  fum 
mej  which  he  ought  not  to  receive,  that,  the  z6t  is 
"ore  ufurious.  Barclay  v.  Walmjley^  4  Eaft^  55. 
was  urged  to  be  equivalent  to  lending  the  amount 
at  bill  from  20th  AuguJ}  to  7th  September j  yet  held 
ury,  becaufe  there  was  no  loan  of  money.  So 
rt  was  there  here,  nor  in  that  point  of  view, 
is  tantamount  to  a  loan  of  money.  The  De- 
nts here  give  Botham  fomething  of  a  greater 
at  than  the  bill  which  they  difcount.  It  is  im- 
.  that  becaufe  the  Defendants  did  not  make  a 
\  of  intereft  on  that  bill  which  they  gave  up  on 
Dth  Aprils  they  are  guilty  of  ufury  ;  but  if  fo,  the 
le  is  not  that  the  Defendants  have  received  more 
legal  intereft  on  the  351/.  8/.  9 J.,  from  the  7th 

but  that  they  have  received  the  full  amount  of 
ndue  bill  without  giving  back  to  the  payer  any 
ft  for  the  time  it  had  to  run:  but  that  is  not  a 
>f  money  on  the  30th  Aprils  neither  was  it  a  loan 
I  7th  of  May.  If  the  time  of  the  loan  be  the  time 
^hat  bill  was  cancelled,  it  muft  be  fome  time  pre- 
by  three  or  four  days  to  the  7  th  of  May^  for  in  that 
al  the  bill  was  deftroyed,  but  this  was  not  a  loan 
ney,  and  therefore  the  nonfuit  ought  to  ftand. 


1813, 
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}  and  Vaughan  Serj  ts.  in  fupport  of  the  rule.  This  i& 
of  money  made  on  the  7th  of  May^  becaufe  on  the 
■  May  the  Defendants  could  have  recovered  againft 
the  fum  for  which  the  bill  is  given,  when  they 
I  with  this  bill  they  parted  with  the  right  of  reco- 
!  3 78/*  ^S^*    This  then  is  money's  worth,  in  the 

'    3 1  4  hands 
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hands  of  thofe  who  might  have  recovered  it.     Tbis 
being  fo,  Botham  applies  to  them  to  difcount  a  biU|  and 
«  they  fay  to  him,  we  have  a  fecurity  of  yours  which  w31 
be  due  on  the  7th  of  Mayj  and  if  you  do  not  then  pay 
It,  we  may  recur  to  Aulty  we  will  lend  you  that :  they 
take  intereft  upon  the  bill  which  they  difcount  for  hinii 
and  ufurioufly  give  him  in  exchange  this  bill,  which 
they  might  have  converted  into  cafh  on  the  7th  of  Mij. 
This  differs  from  Barclay  v.  Walmfley.     There  had  been 
no  loan  from  the  acceptor  to  the  holder  of  the  bill.    On 
the  contrary,  there  the  creditor  fays,  **  fooner  pay  me 
back  the  money  I  have  lent  you,  and  I  will  rebate  a 
part  of  my  debt."    It  is  clear  that  was  no  ufury.    Wait 
T.  IVilfon  is  precifely  like  this  cafe.     Here  the  bankeis 
having  a  right  to  proceed  againft  Atdt  the  acceptor,  put 
with  it  on  condition  that  Botham  the  <i]rawer  (hall  giie 
them  another  bill..    If  the  change  of  fecorities  in  die 
one  cafe  will  conftitute  ufury,  fo  will  it  in  the  odier. 
If  inftead  of  exchanging  paper,,  the  parties  had  pme 
through  the  ceremony  of  putting  down  the  monej,  it 
would   not  have  differed  the  cafe.     Manners  q.  t  r 
Pofiany  3  Bof,  (^  Pull.  343.  has  decided  that  the  loan 
of  an  available  fecurity  may  be  confidered  as  money's 
worth,    and  will  make  an  ufurious  tranfadion:   tlui 
therefore  muft  be  ufury,  for  this  is  the  loan  of  an  avail- 
able fecurity,  which  is  money's  worth.     The  deftmdioo 
of  the  bill  could  make  no  difference  in  the  traniadioo: 
the  loan  cannot  be  dated  from  that  period:   it  is  tbe 
giving  up  the  bill  by  the  Defendants  which  compIeW 
the  tranfadiion.     How  then  is  it  a  loan,  but  from  the 
time  when  the  bill  is  payable  ?    Even  the  entries  made 
only  confider  it  as  a  loan  from  that  period.    Xherefott 
the  allegation  is  proved. 

Per  Curiam.    We  think  on  the  whole  there  ought  to 
be  a  new  trial. 

Rule  abfolute. 
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Sewell,  Plaindflf;  Wm.  Fleming,  Efq.,  Chas.' 
Williams,  Efq.  and  Others,  Deforciants. 


Maj  13. 


'T^HERE  were  ten  parties  to  this  fine^  and  they  had      One  of  fevenl 

all  been  comprehendedj  as  it  was  fuppofed.  in  one  conufon  hiTiiig^  ^ 

been  mifaamed  m 
writ  of  covenant,  and  the  acknowledgments  of  all  the  one  preche  tad    • 

parties  were  taken  j  but  Charles  Williams  was  therein  writ  of  ieSmus 
by  miftake  called  George  Williams.    The  error  being  dif-  ^iJ^i^ 


covered,  a  new  precipe  and  dedimus  potejlatem  were  fued  ledgment  had  been 

out,  in  which  all  the  parties  were  correSly  named,  but  f^ken* andhehav- 

^    *  ing  acjtnowledged 

W.  Fleming  having  in  the  mean  time  quitted  the  realm  under  anew ^rr- 

for  foreign  fervice,  a  new  acknowledgment  could  not '^  *°^  ^^*'**' 

be  obtained  from  him  :  the  acknowledgment  of  Charles  %f\^\^  i^  ^ 

Williams^  however,  being  obtained,  Z.^n/ Serjt.  moved  rightly  named,  but 

that  the  fine  might  pafs  as  to  all  the  parties  as  one  fine.'  Y^  "^^  **  *^* 

°      *  *  knowledgment  of 

He  was  inftru£ted  that  he  had  the  authority  of  the  cur*  another  of  the  co» 
fitors  that  this  niight  be  done,  although  not  without  the  nuibn,  who  was 
penniffion  of  the  Court.  "i^^^^^ 

The  Court  per- 

Ihe  Court  firft  felt  a  doubt  whether,  confidering  this  naitted  one  fine  to 

,        .  be  compounded  of 

as  a  real  aflion,  the  PlaintiiF  could  declare  in  one  de*  ^e  acknowkdg- 

claration   againft  all  the  Defendants  comprehended  in  mcnts  under  the 
two  feveral  procefles :   the  Court,  however,  P^^^^^i^t^d  j^"^^^^^^^*^ 
them  all  to  be  comprehended  in  one  writ  of  covenant  thepartits.      ^ 
and  one  fine,  but  added,  that  although  it  did  not  appear 
what  harm  or  inconvenience  could  refult  from  the  prac- 
tice, the  parties  muft  take  it  at  their  peril. 

FiaL 
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^"^y  '>  Pope  v.  Turner. 

ho  fSSwhh  T^^  Defendant  was  ferved,  on  the  9th  of  Februarj, 
procefs  and  notice  with  a  writ  of  capias  returnable  in  eight  days  of  the 

ofdeda^ionboth  Purification  i  and  within  an  hour  after,  he  was  ferved 
^the  writ"niay  ^^^^  ^  notice  of  declaration  in  chief.  He  never  took 
treat  the  declara-     the  declaration  out  of  the  ofRce.     On  the  19th  of  AprU 

tkm  and  notice  ai    ^it  was  ferved  with  notice  of  a  writ  of  inquiry, 
ftnulhty.  ^      ' 

Heywood  Serjt.  had  before  obtained,  and  now  fup- 
ported  a  rule  nlfi  to  fet  afide  the  proceedings  for  irregu- 
larity, againft  which  Bejl  Serjt.  ihewed  caufe. 

The  Court  and  the  officers  agreed  that  the  pmSdce 
enabled  the  Defendant  to  treat  the  declaration  and  notice 
.  ^  a  nullity. 

Rule  difcharged. 


Maj  13.         R^x  V.  The  Sheriff  of  Suffolk,  in  the  Cafe  of 

TURNLY,  V.  SeLLEY. 

If  a  Defendant,  'T'HE  Defendant  having  contrafted  with  the  Plaintiff 
name,  appears  and  through  the  medium  of  letters  which  he  fubfcribed 

perfedls  bail  by  his  by  the  name  of  Sel/eyy  the  Plaintiff  fued  out  a  writ  agaiolt 
right  name,  with- .  j^j^  j^y  ^j^^^^  name,  under  which  he  was  taken,  and  gave 
out  identifying  .         r  1    .*   1       1  r  r.  t,         rr^i       /i      •  /*-  1    • 

himfelf  as  the  per-  ^o^^ce  of  bail  by  the  name  of  Selhy.     The  meriff  being 

fon  fued  by  the      ruled  to  return  the  writ,   returned  cepi  corpus.     The 

jther  lume,  the     pi^in^iff  ^]^i^     ^^  notice  of    the  bail  which   the  De- 

Flaintin  may  treat  *^ 

the  bail  as  a  nul-    fendant  had  given,  proceeded  to  obtain  an  attachment 

lity,  and  attach 

^e  fheriff. 

Or  he  may  wm  the  variation  of  the  Defendant's  name,  at  his  own  option. 

againft 


IN  TH£  FirTY*THiRD  Tear  OF  GEORGE  III.  S19 

againft  the  fherifF  for  not  bringing  in  the  body,  which 
BloffetSex]t.  had  obtained  a  rule  n^^  to  fet  afide,  upon 
the  ground  that  the  Defendant  had  perfected  his  bail  ^, 

before  the  attachment.  The  Sheriff  of 


Suffolk. 


Lens  Serjt.  now  (hewed  caufe.  The  Plaintiff  knew 
that  he  had  no  caufe  exifting  againft  Selbyy  and  the  De- 
fendant gives  no  intimation  that  he  is  the  fame  perfon 
fued  by  the  name  of  Selleyf  tlierefore  the  Plaintiff  is  re- 
gular in  taking  no  notice  of  the  bail  put  in  by  Selby. 

Blojfetf  contrh.     By  what  name  the  Defendant  con- 
trafted,  is  immaterial.     The  Defendant  fwears  he  ap- 
peared by  his  true  name,  which  is  Selby,     The  flieriff 's 
return,  that  he  had  taken  the  within-named  Defendant,  is 
true,  for  the  Defendant  is  within-named,  though  incor- 
reftly  named.     Of  the  identity  of  the  perfon  there  is 
no  doubt.     By  what  name  foever  a  Plaintiff  fues  a  De- 
fendant, if  the   latter  puts  in  bail  by  his  right  name, 
the  Plaintiff  ought  to  declare  againft  him  by  that  name. 
It   is   all   in  the  Plaintiff's  favour  tliat  the  Defendant^ 
being  fued  by  a  wrong  name,  waves  his  a£l:ion  of  tref- 
pafs  for  the  arreft,  his  plea  of  mifnomer  in  abatement, 
and  every  other  advantage  which  he  may  take  of  the 
Plaintiff's  miftake :  it  is  not  competent  for  the  Plaintiff 
ft  ill  to  take  advantage  of  his  own  blunder.     If  he  had 
appeared  as  Selby^  fued  by  the  name  of  Selleyf  it  would 
not  the  more  make  the  writ  correft,  though  he  thereby 
apprizes  the  Plaintiff  of  his  miftake  \  and  the  queftion 
is,  whether,  when  the  Defendant  has  waved  and  fub- 
ftantially  correfted  the  Plaintiff's  miftake,  he  is  bound 
formally  to  allege  on  the  record  that  the  Plaintiff  labours 
under  an  error.     The  cafe  of  Murray  v-  Hubbart,  1  Bof, 
isf  Pull.  645,  cannot  be  fupported,  unlefs  this  rule  be 
made  abfolute. 

Mansfielu 
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1813.  Mansfield  C.  J.    The  fole  queftion  is,  vhedier  i 

''—    '  man  putting  in  bail  in  one  caufe,  can  fatisfy  the  writ 

where  he  has  been  arrefted  in  another  caufe.     Therefore 
The  Sheriff  of     the  rule  muft  be  difcharged.     If  the  Plaintiff  choofes  to 
Suffolk.        ^^^^  ^y^^  variation  of  name,  that  is  another  thing. 

Rule  difcharged. 


Maj  13-  GOODTITLE   V.  BaOTITLE. 

The  Court  wiH  ^^HE  Plaintiff's  leffor  having  recovered  certain  pre- 

iirt,  after  a  IW  ^^f^^  -^^  ^^  undefended  ejeament,  and  afterwards 

tiff  has  obtained  r        n     r 

iudgment  ind  poT-  contracted  for  the  (ale  of  a  part,  and  let  the  purchaier 

feffion  in  an  un-  j^to  poffeflion,  Vaugban  Serjt.  had  obtained  a  rule  wf 
ieZ^wl^col-  ^^  *«  judgment  and  writ  of  poffeflion  might  be  fa 
h]fion>  and  has       afide,  and  that  Mr.  Brensford  might  be  permitted  to  ap- 

ibld  part  of  the      p^^^^  ^^^  defend  as  landlord,  upon  an  affidavit  that  do- 

premiies  and  trani-  \  , . 

feired  the  poflef-     ^^'  ^^  "^  ^^^  tenants,  who  were  in  poflefiion  when 

fion,  let  in  a  land-  the  action  was  brought,  had  informed  him  of  their  hit- 

from^whomUs      "*8  ^^^^  ferved  with  a  declaration, 
tenants  had  con- 
cealed the  ejea-  Shepherd  Serjt.  (hewed  caufe,  upon  the  ground  that 

(ince  the  poffeflion  had  been  adverfely  rh7iX\fp^j  the 
Court  would  leave  the  perfon  claiming  as  landlord,  to 
bis  eje&ment 

Vaugban^  in  fupport  of  bis  rule,  luged  the  flittdi 
greater  hard(hip  which  lay  on  a  landlord  if  he  were  to 
have  the  trouble  of  making  out  his  title  and  recofeiiiig 
thereon,  than  i£  be  might  rely  on  his  ancient  pofleffioD» 
and  oflfered  to  pay  the  cofts. 

Per  Curiam.    No  coliufion  b  fuggefted:  if  the  leffor 
of  the  Plaintiff  bad  colluded  with  the  landlord's  teoaoti 
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..we  could  have  interfered.  But  here  the  cafe  is  the 
fame  as  if  the  tenant  had  delivered  over  the  poiTeffion 
wrongfully  to  another  perfon.  The  lax^llord  muft  bring 
an  a^ion  of  ejeAment  to  recover  :it«  How  can  we  BADnrLs. 
deal  with  the  leflbr  of  the  Plaintiff?  he  has  not  been 
to  blame.  If  your  tenant  has  done  you  wrong»  that  is 
only  a  matter  between  him  and  you* 

Rule  difcharged* 


Simpson  v.  Morris.  *      Maj  t$. 

HTHE  Plaintiff  declared  that  the  Defendant  threw  on      Trefpailt  for 
a  certain  apartment  of  the  Plaintiff,  and  on  the  Plain-  tl>«>wing  water 
tiff,  then  being  therein,  great  quantities  of  water.    The  apAitment  and 
Defendant  pleaded  firft,  the  general  iffue;   fecondly,  berielf*    It  is  no 
that  he  was  poffeffed  of  a  dwelling-houfe  contiguous  to  ^^^^  cnmured 
the  Plaintiff's  dwelling4ioufe,  and  that  the  Defendant  in  obfimaing  an 

had  an  antient  window  looking  thereto,  and  that  the  ^f^^'^rwdowd 

t  X  the  Oefiendant^ 

Plaintiff  had  wrongfully  begun  to  block  up  the  Defend-  hau&f  and  diat 

ant's  antient  window,  and  the  Defendant  prayed  her  to  ^  Defieadint 
defift,  and  becaufe  (he  refufed  and  did  not  defift,  he  J^JJ^^IJJ' 
threw  a  little  water  into  the  room  to  hinder  the  Plain- 
tiff from  obftru£ting  the  window.    The  Plaintiff  replied 
de  injuria  fua  proprii.     After  a  verdiA  for  the  Plaintiff 
for  40/.  upon  the  firft  plea,  and  on  the  fecond  for  the 
Defendant,  with  liberty  to  the  Plaintiff  to  move  to 
enter  up  judgment  on  the  firft  for  the  Plaintiff,  with 
40A  damages,  non  obftantt  verediBo  for  the  Defendant  on 
the  fecond  plea,  if  the  Court  ihoald  think  this  plea 
could  not  be  fupported,  Befi  Serjt  having  obtained  a 
rule  ntfi^  Vaugban  and  Pell  Seijts.  now  (hewed  caufe. 
The  refiftance  which  a  perfon  may  make  in  defence  of 
his  property  to  the  violence  which  is  ufed  againft  it, 
is  not  confined  to  the  proof  that  he  m^Okyr  manus 

-    impofuit. 
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impofuit.  In  the  cafe  of  Weaver  v.  J5///5,  8  T.  5.  78. 
blows  with  a  ftick  were  held  juftifiable,  oveT-ruling 
Jones  V.  Trejtlian^  I  Mod.  36.  Gregory  v.  HiU^  8  T.  R. 
299.,  only  proves  that  Tiolent  beating  does  not  come 
within  the  allegation  of  moUitur  matms  impofutt.  Green 
▼.  GodJarJ,  I  Salt.  641.  In  the  cafe  of  adual  force,  a$ 
in  burglary,  as  breaking  open  a  door  or  gate,  it  is  lawful 
to  oppofe  force  to  force :  and  if  one  breaks  down  the 
gate,  or  comes  into  my  clofe  vi  et  artnisf  I  need  net 
rcquefl:  him  to  be  gone,  but  may  lay  bands  on  him  im- 
mediately; for  it  is  but  returning  violence  with  vio- 
lence. So  if  one  comes  forcibly  and  takes  away  my 
goods,  I  may  oppofe  him  without  more  ado,  for  there 
is  no  time  to  make  a  requeft.  The  violence  ufed  in  thb 
cafe  was  of  a  nature  much  lefs  ipjurious  to  the  Plaintiff 
than  blows,  which  would  have  been  juftifiable.  If  a 
greater  degree  of  violence  had  been  ufed  than  was  necct 
fary  to  deter  the  Plaintiff  from  the  execution  of  her 
purpofe,  fhe  might  have  newly  afTigned  the  excefs. 
The  plea  is  well  pleaded. 

Be/t,  in   fupport  of  his  rule,  was   flopped  by  the 

Court. 

Mansfield  C.  J.  There  is  no  pretence  for  fop* 
porting  this  plea. 

Chambre  J.  Wherever  a  party  flopped  in  a  trefpafs 
ufes  force,  that  is  a  juflification  to  the  owner  of  the 
ground,  to  ufe  force  too,  and  the  univerfal  form  of  plea 
is,  that  the  Defendant  requefled  him  to  go  out,  and 
he  would  not,  whereon  molliter  manus  impojmt ;  «ind 
that  then  the  Plaintiff  afTaulted  him,  and  then  juflify/*« 
affttult  de  tnefne^  and  it  was  never  heard  of  in  fuch  a  cafe 
that  it  was  necefTary  to  new  afTign. 

The  reft  of  the  Court  concurring,  tlie  rule  was  made 

t  Abfolute. 
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WatiCins  v.  Birch  and  Another.  ^^J-  »J- 

T^HIS  was  an  adiion  of  trefpafs  againft  the  flieriff  of      Acreditor  haf  • 

Middlefexy  who  had  taken  certain  goods  in  execution  *ng  ***«"»»  «*®* 
/  •  ts  cution  the  goodi 

at  the  fuit  of  Bluefield  againft  Duncan.     Duncan  had  of  a  Defendant 

executed  a  warrant  of  attorney  to  confefs  a  judgment  to  who  had  confeffcd 
the  PlaintiflF^   and  after  judgment  entered  up,  (he  iflued  "j^yf^JThcrMf 
a  fieri  facias^  and   caufed  the  effe£ls  of  Duncan  to  be  bought  them  by 
fold  by  public  auaion,  and  herfelf  became  the  buyer,  ^^S^^^Sl  of 
whereupon  the  (herifF,  in  February  i8li,  in  confider-  fijefor  ayaluable 
ation  of  58/.  which  the  Plaintiff  adually  paid,  executed  confideratbn  from 

a  bill  of  fale  of  the  goods  to  the  Plaintiff:  in  May  181 1  Je^^StTthe^^ 
fhe  agreed  to  let  the  goods  to  Duncan^  who  ftill  retained  former  owner  for 
the  poffeffion,  for  a  rent,  which  was  regularly  paid,  and  a  rent,  which  wa» 
receipts  given.     When  Bluefield*^  execution  was  about  ^  ^^^  wWch  can- 
to be   levied,    Duncan    clandeftincly   removed   certain  not  be  im- 
other  goods  which  were  in  his  poffeffion,  but  none  of  P^g^ed  as  fraudu- 

thofe  which   the   Plaintiff  had   fo  bought.     Upon  the  ^^^^  having  exe- 
trial  of  the  caufe.  Pell  Serjt.  for  the  Defendant,  endea-  cutlons  againft  the 
voured  to  eftablifti  upon  the  crofs  examination  a  cafe  of   *"^^ 
aftual  fraud  on  the  part  of  the  Plaintiff,  but  tlie  facls 
completely  rebutting  it,  a  verdift  paffed  for  the  Plaintiff. 

Pell  had  afterwards  obtained  a  rule  «^  to  fet  afide  the 
verdi£l  and  enter  a  nonfult,  contending  that  this  came 
within  Twyn^%  cafe,  3  Co,  Rep.  80. 

Bejl  Serjt.  now  {hewed  caufe  againft  the  rule.  The 
notoriety  of  the  fale  to  the  Plaintiff,  and  payment  of  rentj 
difaffirm  all  pretence  that  there  was  fraud  in  fact  here;  in 
faft,  if  there  were,  the  Defendant  ought  to  have  gone 
to  the  jury  on  it,  which  he  declined  doing :  there  is 
as  little  ground  to  impute  fraud  in  law :  this  bears  no 

refem- 
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refemblance  to  Twyn/s  cafe^  but  exa£Uy  coincides  with 
the  cafe  of  Kidd  v.  RawUn/on,  2  Bo/,  i^  Pull.  59. 

P^//Serjt.  contri.  It  is  a  badge  of  fraud  that  the 
judgment  to  the  Plaintiff  was  confefled  by  Duncan  by  2 
warrant  of  attorney,  and  that  the  Plaintiff  was  a  creditor 
of  Duncatf%^  a  circumftance  on  the  abfence  of  which 
Lord  Eldon  ftrongly  relies  in  the  cafe  of  Kidd  ▼.  Ranh 
lin/on,  as  a  teft  of  the  good  faith  of  that  tranfadkn^ 
That  circumftance  creates  the  inference  of  a  fecret  tnift  in 
the  tranfa^iouj  and  Lord  Coke  fays  in  Twyn/s  cafe  that 
the  continuance  in  poffeflion  is  a  fign  of  a  truft.  The 
fecrecy  of  this  tranfa£lion,  in  which  there  was  no  noto- 
riety, according  to  the  judgment  of  Heaib  J.  in  Kuldf. 
Ranvlinpm^  differs  this  from  that  cafe. 

r  Mansfield  C.  J.  Unlefs  it  can  be  made  oat  that 
the  fa&  of  a  former  owner  of  goods  being  in  any  waj 
afterwards  permitted  to  poffefs  them  is  a  badge  cf 
fraud,  I  know  not  how  this  verdiA  can  be  fet  afide. 
The  Plaintiff  buys  thefe  goods,  and  lets  them,  and  le- 
ceives  rent  for  them;  and  can  we  fay  that  a  peiibo 
who,  under  an  execution,  has  bought  goods,  may  not 
let  them  to  the  former  owner  of  them  ?  No  cafe  hai 
gone  fo  far  as  that.  It  is  a  much  ftronger  cafe  00 
account  of  the  letting  of  the  goods,  than  if  (he  had  per- 
mitted them  to  remain  in  the  cuftody  of  Duncan  wiAont 
any  confideration. 

<  GiBBS  J.  It  is  impoffible  to  diftinguifh  this  cafe  iirom 
the  cafjp  of  Kidd  v.  Ranvlinfon^  the  circumftance  fA  the 
Plaindff  being  a  creditor  makes  no  difierence,  if  the  ere* 
ditor  takes  a  regular  bill  of  fale  from  the  (heriff. 

Rule  difcbaiged. 
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Deakin  V*  Praed  and  Another.  Maj  19. 

T  ''HE  PlaintifF  had  been  indifted  for  felonioufly  dealing  Ttc  Plaintiff 

country  bank  notes  to  the  value  of  3000/.,  the  property  *>^S  indiAed 

of  William  Lambert  White  and  Henry  Wbittnar/b^  and  hav-  y^^^  fo^  nio- 

ing  fucceeded  in  a  motion  for  putting  off  his  trial  upon  the  ney  the  Pbinti 

abfence  of  a  material  witnefs.  was  admitted  to  bail,  and    *^  ?**     '?• 

wn«cn  wat  iiii^ 

at  the  next  aflizes  the  Plaintiff  not  furrendering  himfelf,  znifedtobethe 

the  recognizances  of  his  bail  were  eftreated  and  paid,  and  produce  of  the 
t  r  J.  t  .  A   !_     felony,  the  Court 

the  profecutors  were  proceeding  to  outlawry  agamic  the  ^  application. 

Plaintiff.     The  Plaintiff  having  paid  into  the  Defend-  will  give  tbne  to 

ant*s  banking-houfe  a  confiderable  fum,  believed  to  be  ^^^^  frSdof 

the  proceeds  of  the  ftolen  notes,  and  they,  after  notice  the  ipdi^bnent. 

of  the  felony,  refuHng  to  pay  it  him,  he  brought  an  adiion 

againft  them  in  the  King's  Bench,  which  was  twice 

flayed  by  a  Judge's  order  until  the  indi6lment  (hould 

have  been  tried«     The  Plaintiff  had,  fince  his  default, 

difcontinued  that  aflion ;  and,  pending  the  proceedings 

in  outlawry,  had  affigned  all  his  property  to  Dudfield^ 

who  had  ferved  the  Defendants  with   a  copy  of  the 

aflignment,  and  notice  that  be  was  affignee,  and  that 

they  (hould  pay  over  the  money  to  no  one  but  himfelf. 

Beft  Serjt.  now  moved  that  the  Defendants  in  this  aflion 

might  have  time  given  them  to  plead  in  a  month  after 

the  trial  of  the  indi£lment.      The  Court  advifed  that 

the  notice  (hould  be  carefully  preferved  as  fumi(hing 

material  evidence  between  DUdfield  and  the  crown  in 

cafe  of  a  convlflion,  and  granted  a  rule  tiijt. 

Vaughan  Serjt.  on  a  fubfequei^t  day  fliewed  caufe,  and 
Bejl  fupported  his  rule,  which  the  Court  made 

Abfolute* 
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Maj  19.  CoTTERtLL  V.  DUTTON. 

Tenant  in  taU    Hj^HIS  was  a  writ  oiformedon  in  the  difcendor,  by  which 
in  taiU  grand-*^  ^^  Demandant,  in   Trimty  term,   5 1  Geo.  3.,  dc- 

daughters  feme     manded  of  the  Defendant  certain  clofes  fituate  in  the 

d^u^^t^^e^s"^^'  P*"*^  ®^  ilf/Vito(?«  in  the  country  of  Gloucefier,  and 

vert)  leaving  iflue   after  reciting  the  writ,  averred  that  Wm.  Smarts  after 

in  tafl  two  fons      ^^  ^^h  day  of  February   in  the  reign  of  the  late  King 
infauti,  the  elder      _.  ,     '    .  ,.  ir-j  -i^i 

attoins  the  age  of  ^^^y  the  Eighth,  gave  the  faid   tenements  with  the 

di  years  and  diet,  appurtenances  to  David  Hughes  and  Bapiifi  Smari^  dieir 

dx,  and  14  years  affigns,  for  his  life,  remainder  to  the  ufe  of  CoUes  Smart 

*ftf  >fl"«|^*  his  wif^  and  the  heirs  of  the  body  of  CoUes  by  the  laid 

in  the  difcender :  *'»»•  5'««^  lawfully  begotten }   whereby  and  by  force 

Held  that  he  is  of  the  ftatute  for  transferring  ufes  into  poflefEon,  the 

tute  ax  Jac\.  "    ^**^  ^^*  Smart  becamef  and  was  feized  of  the  fame 
<•  i6.  .    tenements  with  the  appurtenances,  in  his  demeihe  as  o£ 

freehold,  for  the  term  of  I)is  life,  according  to  the  fonn 
of  the  gift  aforefaid  in  time  of  peace,  in  the  time 
of  the  Lord  George  the  Second,  &c.  by  taking  the 
efplees  thereof  to  the  value  of  loA  with  remainder  to 

Wm,  Smart  and  Collesy  in  her  right,  and  the  heirs  of 
the  body  of  CoUes  by  Wm.  Smart  lawfully  begotten; 
and  Wm.  Smart,  being  fo  feized,  afterwards,  on  the 
ill  day  of  July  I'j^t),  at,  &c.  died,  whereupon,  and  by 
ibrce  of  the  ftatute,  the  faid  Colles  became  and  was 
feized  of  the  fame  tenements  with  the  appurtenances  in 
her  demefne  as  of  fee  and  right,  (to  wit)  to  her  and  the 
heirs  of  her  body  by  Wm.  Smart  lawfully  begotten,  in 
time  of  peace,  in  the  tlhie  of  our  Lord  the  now  King, 
by  taking  the  efplees,  &c.  and  being  fo  feized,  Ihe,  the 
faid  ColkSf  afterwards,  to  wit,  on  the  3rd  day  of  JUartb 
in  the  year  of  our^Lord  1770,  at,  &c.  died,  learing 
Eleanor  Utretia  Cotterell,  who  was  then  under  covertore 

of 
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of  Edward  Cotterell  her  hufband,  the  heir  of  her  boiy 
by  the  faid  Wm.  Smart  lawfully  begotten,  as  the  faid 
Eleanor  Utretia  was  the  only  daughter  and  heirefs  of 
Mary  Freeman^  who  was  the  only  child  of.  the  body  of 
the  faid  Colles  by  Wm.  Smart  lawfully  begotten  j  where- 
upon the  right  to  the  faid  tenements  with  the  appur- 
tenances defcended  from  the  faid  Collis  to  the  faid  Ed" 
ward  Cotterell  and  Eleanor  Utretiay  in  right  of  the  faid 
Eleanor  Utreiia^  according  to  the  form  of  the  gift  afore- 
faid.  And  the  faid  Eleanor  Utretia^  on  the  i  ft  day  of 
November  1785,  at,  &c.  died  covert  of  the  faid  Edward 
Cotterell^  leaving  Thomas  Freeman  Cotterell  her  eldeft  fo» 
and  heir  of  her  body  lawfully  begotten,  and  in  iz€t 
under  the  age  of  21  years,  (that  is  to  fay,)  of  the  age  of 
13  years;  and  the  demandant,  the  fecond  fon  of  her 
body  lawfully  begotten,  alfo  an  infant,  under  the  age  of 
21  years;  whereupon  the  right  to  die  faid  tenements 
with  the  appurtenances  defcended  from  the  faid  Eleanor 
Utretia  to  the  faid  Thomas  Freeman  Cotterell  as  the  fon 
and  heir  of  the  body  of  the  faid  Eleanor  Utretia  CotterelL 
And  the  faid  Thomas  Freeman  Cotterell  afterwards,  on  the 
1 6th  day  of  September  in  the  year  of  our  Lord  1794,  at, 
&c.  died,  without  heir  of  his  body  lawfully  begotten,  the 
^Demandant  then  being  an  infant  under  the  age  of  a  i  years, 
(that  is  to  fay,)  of  the  age  o^  1 8  years ;  whereupon  the  right 
of  the  faid  tenements  with  the  appurtenances  defcended 
to  the  Demandant,  as  brother  and  heir,  to  the  faid 
Thomas  Freeman  Cotterell^  and  the  heir  of  the  body  of 
the  faid  Eleanor  Utretia  Cotterell  lawfully  begotten,  and 
which  after  the  death,  &c.,  and  therefore  he  brings 
fuit.  Tlie  tenant  pleaded  feventhly,  that  the  faid  title 
and  caufe  of  a£lion  to  and  for  the  faid  tenements  with 
die  appurtenances  above  demanded  by  form  of  the  faid 
fuppofed  gift  in  the  faid  writ  and  declaration  men* 
tioned,  after  the  death  of  Colles  Smart  did  not  firft  de- 
fcend  or  fall  within  20  years  nextliefore  the  fuing  forth  the 
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Demandant's  faid  writ ;  eighthly^  that  ColUs  Smart  died 
more  than  20  years  before  the  fuing  out  of  the  De- 
mandant's writ  in  this  behalf^  to  wit,  on  the  (irft 
day  of  March  17709  at,  &c.,  and  that  Eleanor  Utretia 
Cotterell  was  then  and  there,  until  the  time  of  her. 
death,  under  coverture,  as  in  tlie  declaration  is  al* 
leged,  and  that  the  faid  Eleanor  Utretia  died  more  than 
JO  years  before  the  fuing  out  of  the  Demandant's  writ, 
to  wit,  on  the  ift  day  of  November  1785,  to  wit,  at, 
&c.^  ninthly,  that  Colles  Smart  died  more  than  20  yean 
before  the  fuing  out  of  the  Demandant's  writ  in  this 
behalf,  to  wit,  on  the  ill  day  of  March  1770,  at  the 
parifli,  &c.  \  and  that  E.  U.  Cctterell  was  then  and  there^ 
and  until  the  time  of  her  death,  under  coverture,  as  in 
the  declaration  is  alleged;  and  that  (he  died  more 
than  10  years  before  the  fuing  out  of  the  Demandant's 
writ,  to  wit,  on  the  i  ft  day  of  November  1785,  to  witf 
at,  &c. ;  and  that  at  the  time  of  the  death  of  T.  F.  Cct- 
terell, the  Demandant  was  an  infant  under  the  age  oC. 
21  years,  as  in  the  declaration  was  alleged,  and  that  the 
Demandant  afterwards,  to  wit,  on  the  i  ft  day  of  De- 
cember 1797,  and  more  than  10  years  before  the  fuing 
out  of  the  Demandant's  writ,  attained  his  age  of  21 
years,  to  wit,  at,  &c.,  and  this,  &c.  To  tbefe  pleas, 
the  Demandant  demurred  generally,  and  for  want  of 
fufEcient  pleas,  prayed  judgment  and  feifin  of  the 
faid  tenements  according  to  the  form  of  the  faid  gift 
to  be  adjudged  to  him,  ^c.  The  tenant  joined  iQ 
demurrer. 


Lens  Serjt,  in  fupport  of  the  demurrer.  Thefe  quef- 
tions  depend  on  the  conftruAion  ,of  the  ftatute  21  Jac»  u 
e.  i6./s.  1.  and  2.  The  feventh  and  eighth  pleas  are  an- 
fwers  only  in  part.  The  fa£l  is  ftated  in  the  ninth  plea 
that  the  Demandant  attained  his  full  age  in  1797,  and 
it  is  contended  by  the  tenant  that  the  Demandant  was 

7  kumd 
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bound  at  all  events  to  purfue  his  remedy  within  ten 
years  from  that  period.  There  has  been  no  decifion  to  this 
cffe£l  in  any  cafe  of  formedon.    No  cafe  (hews  who  is 
the  heir  protected  by  the  aft.  .  In  the  cafe  of  Doe  on  de- 
mife  of  George  v.  Jejfon^  6  Eafty  80.  the  Court  of  King's 
Bench  indeed  determined,  contrary  to  the  apprehenfion 
of  the  profeiGon  at  that  time,  that  the  daughter,  whofe 
brother  had  died  a  minor  before  entry  after  the  anceftor's 
death,  was  entitled,  for  the  purpofe  of  bringing  her 
ejeflment,  to  ten  years  only  from  the  time  of  her  bro 
ther's  deceafe,  the  anceftor  having  be^n  dead  more  than 
twenty  years  in  the   whole.    The  word  death  in  the 
fecond  claufe,  it  is  contended,  mud  mean  the  death  of 
the  perfon  to  wliom  the  title  accrues  though  under  dif- 
^ability,  and  after  fuch  event  his  heirs  have  only  ten 
years  to  fue  from  the  death  of  their  anceftor ;  fo  that 
though  there  fhould  be  a  fucceflion  of  difabilittes,  the 
fecond  perfon  difabled,  though  apparently  equally  en* 
titled  to  the  protedion  of  that  ftatute  as  the  firft,  muft 
fue  within  10  years.    If  this  be  the  true  conftrudiion, 
it  is  to  be  lamented  that  the  a£i|  inftead  of  protecting 
thofe  whom  it  was  intended  to  prote£l,  fo  narrows  the 
benefit,  that  if  the  firft  perfon  to  whom  the  eftate  tail 
defcends  be  a  feme  covert,  and  dies,   and  leaves  her 
own  heir  an   infant,   or   a  daughter  under  coverture^ 
though  fuch  perfon  cannot  be  guilty  of  laches  in  law^ 
the  ftatute  runs  againft  her ;  this  would  be  fo  harfli  and 
unfavourable  a  conftru£tion,  that  it  is  neceflary  to  un* 
derftand  that  the  infant  has  20  years  after  the  deceafe 
of  her  mother.    If  not  fo,  the  only  diftin£tion  that  can 
be  made,  is  between  the  nature  of  an  eftate  tail,  and 
of  another  eftate.    The  iflue  in  tail   takes  per  formam 
Jonii  and  every  fucceffive  heir  in  tail  is  of  a  double 
capacity, ,  taking  partly  per  formam  dom^  and  partly  by 
defccnt. 
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Runninpon  Serjt.  contrh^  was  Hopped  by  the  Court. 

Mansfield  C.  J.  ^be  daughter  and  infant  beir  of  a 
feme  covert  bas  ten  years  after  tbe  difability  ceafes,  not 
from  tbe  deatb  of  ber  motber.  In  tbe  cafe  of  fines  it 
has  been  determined  that  when  the  time  once  begins 
to  run,  it  continues  fo  to  xlo,  notwitbftandiiig  any  fub- 
fequent  difability^  ^  Jjordi  Kenyon  C.  J.  decided  in  tbe 
cafe  of  Doe^  on  Demife  of  Duroure^  ▼•  Jones^  4  71 R*  300. 

Heath  J.  agreed  that  in  tbe  cafe  put  the  infant  bar 
of  a  feme  covert  would  have  ten  years  from  the  celitf 
of  the  difability,  not  from  the  death  of  her  modier. 
There  is  no  fuch  difference  between  the  ifliie  m  tail 
and  other  heirs  as  is  fuppofed :  formedon  in  the  £!• 
cender  is  exprefsly  mentioned  in  the  firft  daufe  of  die 
ftatute. 

Chambre  J.  The  ten  years  do  not  ran  at  all  wUe 
there  is  a  continuance  of  difabiliues,  but  they  run  wiA* 
out  intermiiGon  from  the  time  that  the  difabiUties  firft 
ceafe. 


GiBBs  J.    When  once  the  (latute  begins  to  ruOf  no* 
tiling  ftops  it. 

Judgment  for  the  Teoaot 
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The  Principal  and  Fellows  of  the  Kino's  Hall  -"^J"9- 
or  College  of  Braz£n  Nose,  in  the  Univerfity 
of  Oxford,  v.  The  Bifliop  of  Salisbury,  the 
Mafter,  Fellows,  and  Scholars  of  Saint  John 
the  Evangelist,  in  the  Univerfity  of  Cam- 
bridge, and  Edmund  Outram  D.D., 

TTIIS  was  an  aftion  of'  quart  impedit,  brought  by  the  ^   If  a  clerk,  hir- 

PlaintiflFs  againft  the  Defendants  for  the  alternate  '^^^^^^^ 

prefentation  to  the  church  of  Wootton  Savers,  in  the  another  benefice 

county  of  JFilts.    The  declaration  fet  .out  the  Plaintift'  ^^  <^««;  ^  ^f  j« 
1  .  iiT-kt_r*^*™  value  of  S/^ 

tllle  to   the  altenuite  presentation,  under  the  Dutcheis  j^^  thereby  vacates 

Dowager  of  Somer/et^  and  alleged  a  vacancy  in  their  turn-  the  former. 
by  the  cellion  of  the  Defendant  Outram,  who  came  in  ^^  parliament  crc- 
on  the  prefentation  of  St.  John^s  College.    The  bifhop  ates  a  new  pariih 
claimed  nothing  but  as  ordinary.     St.  John's  College  and  jJ""'I|n^"Ji[^ 
Dr.  Outram  pleaded,  that  the  church  was,  at  the  time  that  the  biihop 
of  commencing  this  a£kion,  and  for  fix  ^nonths  before,  ^^  confer  a  cer- 
full  of  the  Defendant  Outram,  traverfing  the  voidance  th^i^o&^anT 
by  his  cei&on ;  and  on  that  traverfe  iflue  was  joined,  that  the  prebend 
The  caufe  came  on  to  be  tried  at  the  Salijhurj  Lent  ^all  remain  united 

and  annexed  to 
aflizes  1813,  before  WoodB.,  and  a  verdi£);  was  found  there^oryfor 

for  the  PlaintifFsj  with  damages  150/.,  fubjeO:  to  the  ever,  this  is  not 

opinion  of  th^  Court  on  the  following  cafe.  ^^^  of'thc  rea^ 

The  Plaintiff's'  title,  as  fet  out  in  the  declaration,  and  to  the  prebend  at 
all  the  prefentations  there  dated,  were  in  faa  corrcftly  ^^^^^  it  an  appro- 

'  .  *  "^nate  benefice 

dated ;  and  if  the  church  was  vacant,  it  was  the  Plain-  within  the  ftat. 
tiffs*  turn  to  prefent ;  the  only  quedion  between  the  par-  ai  H»  S.  r.  13. 
ties  bemg,  whether  the  Defendant  Outram  had  avoided -^f^j^'^^^JJ^^^^^ 
the  reftory  of  H^ootton  Rivers  by  his  inditution  and  in-  nefice  having  turc 

duftion  to  the  redory  of  St.  Philip  in  Birmingham,  under  ^  Jj'^';      , 

*  S09  though  an- 

other adt  fpeaks  of 
the  redlory  at  infeparably  annexed  to  the  prebend. 
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prebend ;  but  that  he  might  let  any  leafe  or  leafes  as 
theretofore  had  been  ufual.   Provided  and  it  was  ena£ted» 
that  all  the  reftors  of  the  parifli  church  of  St.  Philip 
ihould  be  prefented,  collated,  inftituted,  and  indu£tedy 
as  other  re£lors,  paifons,  and  vicars  are  accuftomed  to 
be."    The  prebend  of  Sawley  was,  at  the  time  of  pafling 
the  aA,  in  the  gift  of  the  Bifhop  of  Coventry  and  Litch* 
jield^      On  the   4t^  of  OEtober  17 15,    William  Higgs, 
clerk,  was  collated  to  the  reftory  of  St.  Philips  at  which 
time  the  prebend  of  Sawley  was  not  vacant.     On  the 
1 6th  of  OBober  1719J  W.  Higgs  vb'as  collated  to   the 
prebend  of  Sawley,  founded  in  the  cathedral  church  of 
Litchfield  with  the  treafurerfliip  of  the  aforefaid  church 
annexed.     On  the  17th  of  December  1733^  Wm.  Vjfe 
was  collated  to  the  redlory  and  parifii  church  of  St.  Phi- 
Up,  and  on  the  4th  of  January  1733,  he  was  collated  alfo 
to  the  prebend  of  Sawley,  together  with  the  annexed 
treafurerfliip.     On  the  24th  oiAuguft  1770,  Chas.  New^ 
ling,  clerk,  was  prefented  to  the  above  preferment  by 
one  inftrument,  and  was  inftituted  into  the  fame  by  an 
inftrument  purporting  to  be  an  inftitution  to  the  prebend 
of  Sawley  or  Swaley,  and  the  treafurjerfliip,  with  the  rec- 
tory of  St.  Philip  thereunto  annexed,  void  by  the  death 
of  Wm.  Vyfe,  on  the  prefentation  of  the  Archbifliop  of 
Canterbury,  patron  for  that  turn  in  right  of  his  option. 
On  the  30th  of  March  1787,  Spencer  Madan,  clerk,  was 
collated  by  one  inftrument,  purporting  to  be  a  collation 
to  the  prebend  of  Swaley  or  Sawley,  the  treafurerfliip, 
with  the  rectory  of  St.  Philip  thereunto  annexed,  void 
by  the  death  of  Newling,  and  belonging  to  the  donation 
-or  collation  of  the  Bifliop  of  Litchfield  and  Coventry  in 
full  right  of  his  bifliopric.    On  die  26th  of  June  1790^ 
Dr.  Madan  was  admitted  to  the  dignity  or  ofiice  of  a 
canon  refidentiary  of  the  cathedral  church  of  Litchfield. 
In  17979  a  private  z6l  of  parliament  was  pafled,  intituled, 
<<  An  aft  to  e;Kplain  and  amend  an  a£l  pafled  in  the  4th 

and 
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and  5th  years  of  the  reign  of  her  bte  majefty  QuetA 
Anne^  intituled,  ^  An  a&  for  augmenting  the  number  of 
canons  reGdentiary  in  the  cathedral  church  of  LitcbJuH 
and  for  improving  the  deanry  and  prebends  of  the  iaid 
cathedral/  and  to  make  further  provifions  for  the  cammi 
refidentiary  in  the  faid  cathedral  churchy  and  an  ad£- 
tion  to  the  fabric  fund  thereof;"  wherein  it  was  co- 
acted^  <<  That  the  Bifliop  of  Litchfield  and  Ccwntry  for 
the  time  being  (hould^  as  often  as  avoidances  or  facata- 
cies  ibould  happen  after  the  paffing  of  that  aA,  admk 
and  collate   clerks  duly  qualified  to    all  the   fix  jA 
denciaryfliips ;  and  the  canons  refidentiary  fo  admiosi 
and  collated)  ihould  be  thereupon  inftalledj  without  «f 
election,  in  confequence  of  fuch  admiflion  and  coUitioiH 
and  become  canons  refidentiary  of  the  iaid  catbednl 
church)  and  members  of  the  chapter  of  dean  and  caoooi 
refidentiary  of  the  lame  churchy  to  all  intuits  and  pi» 
pofes  whatfoever.    And  it  was  ena£led  that  die  tiM 
refidentiaryfiiip  fhould  confift  of  (befides  the  fixdi  pat 
of  the  dividend  of  the  refidentiaries  before  mendooedy) 
the  houfe  in  the  dofe  of  the  cathedral  jchurdi  of  lii' 
fields   then   affigned   tO|   or   enjoyed  by   Dr.  Mtim^ 
and  prebend  of  Sawlej^  otherwrife  SaUow,  founded  in  tk 
laid  cathedral  church,  and  the  treafurerlhip  of  die  fill 
church,  thereto  then  annexed,  with  the  appurtenances; 
which  prebend  of  Sawtey,  with  the  treafurerfliip  nd 
appurtenants  Ihould  be,  and  the  fame  was  thereby  iiife- 
parably  annexed  to  the  faid  refidentiaryfiiip.    And  in  a 
fubfequent  part  of  the  fame  a£):,  as  an  addition  and 
further  fupport  to  the  faid  fabric  fund  in  future,  it  tm 
further  enaded,  that  the  faid  canon  refidentiary,  and  kii 
fucceflbrs,  who  Ihould  from  time  to  time  after  tlie  le- 
fignation  or  other  avoidance  of  Dr.  Madan  become  pot 
fefled  of  the  faid  refidentiaryfiiip  and  prebend  of  Sgwkf^ 
jind  treafurerlhip,  Ihould,  from  time  to  time^  and  at  aD 
times  thereafter,  pay  one  fifth  part  of  all  fines  and  pio* 
fits  which  Ihould  be  from  time  to  time  received,  for 
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renewing  the  leafe  or  leafes  of  the  prebend  of  Sawley 
or  a  fifth  part  of  the  rent  or  rents,  receipt  or  receipts^ 
benefit,  or  advantage,  ariCng  from  the  faid  prebend, 
(except  of  the  ancient  referved  rent  of  66L  I3i.  4^.,  and 
except  of  the  profits  of  the  reStorj  of  5/.  Philips,  an- 
nexed tOi  that  prebend  and  treafurerihip,)  unto  the  dean 
and  chapter  for  the  time  being,  to  be  by  them  applied  in 
aid  of  the  fabric  fund.    The  treafurerihip  of  the  faid 
cathedral  church  was  always  held  by  the  prebendary  of 
SanvUy.     The  duties  of  it,  (if  any,)  were  very  trifling, 
and  were  there  no  emoluments  belonging  to  it.     Dr.  Ofi- 
iram  was  prefented  by  Su  Johtls  College  Cambridge  to  th^ 
re&ory  of  Wootton  Rivers^  which  is  a  cure  of  fouls,  in 
June  1800,  and  was  duly  inftituted  and  indudied  into 
the  fame,  and  from  thence  had  contmued  and  yet  was 
in  pofleffion  thereof,  if  the  circumftances  thereinafter 
ftxted  did  not  amount  to  a  ceflion.     On  the  3d  of  OB^ 
her  1809,   Dr.  Modan  refigned  his  preferment,  by  an 
inftrument   dated  the  faid   3d  day  of   OBober   1809, 
attefted  by  W.  Mcit,  a  notary  public,  and  two  other 
credible  witnefies,  and  preferved  in  the  regiftry  of%he 
Bifliop  of  Litchfield  and  Coventry,  whereby  Dr.  Madan, 
ftyling  himfelf  third  canon   refidentiary  of  the   third 
refidentiaryfhip   founded   in   the    cathedral   church  of 
Litchfield,  for  good  and  lawful  caufes,  did  thereby  freely 
and  abfolutely  refign  and  give  up  his  third  reCdentiary- 
0up,  confifting  of  (befides  the  fixth  part  of  the  divi« 
dend  of  the  refidentiaries,)  the  houfe  in  the  clofe  of  the 
cathedral  church  of  Litchfield,  theptofore  enjoyed  by  Sa^ 
fnuel  Smalbroke  D.  D.,  deceafed,  but  then  by  Dr.  Madan, 
'  and  the  prebend  of  Sawley,  otherwife  Sallow,  founded 
in  the  faid  cathedral  church,  and  the  treafurerihip  of  the 
faid  church  thereto  annexed,  with  the  appurtenances, 
which  prebend  of  Sawley,  with  the  treafurerihip  and 
appurtenances,  were  therein  mentioned  to  be  infeparably 
annexed  to  the  faid  third  refidentiaryihip  by  an  ad, 
37  Ge$*  3.1  with  all  the  rights,  members,  and  appur- 
tenances 
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tenances  thereunto  belongings  into  the  hands  of  the 
then  fii(hopi  and  he  did  thereby  totally  renounce  all  hit 
rights  title,  and  pofTeflion,  in  and  to  the  faid  third  rcfi* 

dentiaryihips  with  all  the  rights,  members,  and  appu^t^ 
nances  thereto  belonging,  and  quitted  the  fame,  and  ex- 
prefsly  receded  therefrom  by  thofe  prefents.  And,  that  his 
refignatibn  might  have  its  full  efFe£l,  he  thereby  nominated 
and  appointed  W.  Mott,  a  notary  public,  his  proxy  to 
exhibit  that  his  refignation  to  the  Bifliop,  and  in  hii 
name  to  defire  his  Lordfhip  would  be  pleafed  to  accept 
the  fame,  and  to  pronounce,  decree,  and  declare  the  third 
refldentiaryfhip,  with  the  faid  prebend,   treafurerihipi 
and  appurtenances  thereto  infeparably  aimexed,  to  be 
void  of  his  perfon  to  all  intents  and  purpofes  in  the  fanr 
whatfoever.     On  the  iixth  day  of  Oilober  1809,  this  re- 
fignation, at  the  ^tition  of  W.  Mattf  was  accepted  bj 
the  Bifliop,  and  the  third  refidentiaryfhip  was  decreed 
to  be  void  of  the  perfon  of  Dr.  Madan.    On  the  ad  of 
Novitnher  1809,  the  prefent  Bifiiop  of  LiuhfieU  and  Cf* 
ventry  collated  Dr.  Outram  to  the  third  refidentiaryihip 
in  the  cathedral  church  of  Litchfield^  by  an  inftniment 
under  the  epifcopal  feal,  bearing  that  date^  exprefling 
that  T.  C.  Fill  clerk,  B.  D.,  commiflary  for  that  purpofe 
fpecially  appointed  by  the  Bifliop,  by  virtue  of  the  to- 
thority  to  him  committed,  did  admit  and  collate  Dr. 
Outram  in  and  to  the  third  refidentiaryfliip  in  the  cathe- 
dral church  of  Lichfield^  as  conftituted  in  and  by  a  cer- 
tain a£t,  37  G.  3.,  intitled,  &c.,  confifting  of  (befides 
the  iixth  part  of  the  dividend  of  the  refidentiaries,)  tk 
houfe  in  the  clofe  of  the  cathedral  church  of  UiAfidi% 
theretofore  enjoyed  by  5.  Smattroke  D.  D.9  then  de- 
ceafed,  but  lately  enjoyed  by  the  Rev.  S.  Madan  D.  D. 
and  the  prebend  of  Savolej^  otherwife  Sa/law^  founded  is 
the  (aid  cathedral  church  and  the  treafurerfhip  (^  die 
faid  church  thereto  annexed,  with  the  appurtenanoeSt 
and  which  refidentiaryfliip  became  void  by  the  volnstirf 
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refignation  of  Dr.  S.  Madan,  and  belonged  to  the  do* 
nation  or  collation  of  the  faid  Bifliop  of  LUchfield  and 
Coventry  in  full  right  of  his  biflioprick.  And  that  he 
duly  and  canonically  collated  and  inftituted  Dr.  Outram 
in  and  to  the  fame,  and  invefted  him  with  all  and  An- 
gular the  rights,  members,  and  appurtenances  thereunto 
belonging,  he  having  firft  before  the  faid  commiflary 
fubfcribed  to  the  articles,  and  taken  the  oaths,  and  made 
and  fubfcribed  the  declaration^  which  were  in  that  cafe 
by  law  required.  Saving  always  to  the  Bifhop  and  his 
fucceflbrs  the  epifcopal  rights  and  the  dignity  and 
honor  of  the  cathedral  church  of  Litchfield:  and  on  the 
3d  day  of  November  1809  Dr.  Outratn^zz  inftalled  into 
the  fame.  There  was  no  feparate  collation  or  indudiion 
of  Dr.  Outram  to  the  faid  re£lory  of  5/.  Philip  until 
his  Majefty,  by  his  letters  patent,  da^  the  2d  of  O^o* 
bir  1 8 1 1,  having  prefented  to  the  Biibop  of  Litchfield  and 
Coventry^  or  in  his  abfence  to  his  vicar-general,  &c. 
E.  Outram  clerk,  D.D.  to  the  redory  of  St.  Philip,  in 
his  Majefty's  county  of  Warwick,  and  in  that  diocefe^ 
then  legaUy  void  by  the  cei&on  of  the  laft  incumbent 
thereof,  and  come  to  the  crown  by  reafon  of  lapfe  to  his 
Majeft/s  prefentation  for  that  turn  belonging,  com- 
manding and  requiring  the  Bifhop  to  admit  the  faid 
E.  Outram  to  the  re£lory  of  St.  Philip,  and  him  thereto 
inftltute,  indud):,  and  inveft  with  all  and  every  th* 
rights,  members,  and  appurtenances  thereof,  &c.  %  upon 
which  prefentation  the  Bilhop  of  Lichfield  and  Coventry 
executed  an  inftrument  under  his  epifcopal  feal,  dated 
the  2ift  of  November  i8i  I,  purporting  that  C.  Backer idge 
D.D.,  commiflary  for  that  purpofe  fpecially  appointed  by 
the  Bifliop,  by  virtue  of  the  authority  aforefaid,  admitted. 
Dr.  Outram  to  the  reAory  of  the  parifli  church  of  St.  Philips 
vacant  by  the  refignation  or  cei&on  of  the  laft  incumbent 
there,  to  which  he  was  prefented  by  his  Majefty,  bj 
reafon  of  lapfe  to  his  prefentation  for  that  turn  bdoqg- 


1 814. 

BRAZE^r-M08K 

College 

If* 

The  Biihop  of 

Salisbury* 


«38 


CASES  IN  EASTER  TERM 


1813. 

Brazen-nose 

College 

The  Bilhop  of 

Salisbury. 


ing,  as  it  was  aflerted;  and  did  duly  and  canonicall^ 
collate  and  inditute  him  in  and  to  the  faid  rectory,  and 
invcft  him  with  all  and  digular  the  rights,  memben, 
and  appurtenances  thereunto  belonging,  he  having  firft 
fubfcribcd,  &c.  And  did  thereby  commit  unto  him  tie 
cure  and  government  of  the  fouls  of  the  parifhionen  of 
the  faid  parifh,  and  authorife  him  to  preach  the  word  of 
God  in  the  parifh  church  aforefaid,  with  the  ufiul 
faving  to  the  Biihop.  At  that  time  Dr.  Outram  was 
poiTefled  of  the  reftory  of  Wootton  Rivers.  This  pre- 
fent  a£lion  was  commenced  on  the  9th  day  of  Maj 
1812.  The  queftion  for  the  opinion  of  the  Court  was, 
whether  the  PlaintifFs'were  entitled  to  recover. 

John  Lens  for  the  Plaintifisi 
5.  Shepherd  for  the  Defendants. 


Lens  Seijt.  for  the  Plaintiffs  ftated,  that  Dr.  Outram^ 
by  taking  the  reftory  of  5/.  Philip  from  the  crown,  by 
an  independant  title,  had  vacated  his  reftory  of  Wooitm 
Rivers.  This  did  not  turn  upon  its  being  rated  in  die 
King's  books  as  of  the  value  of  8/.  per  annum  ;  but  bf 
the  canon  law,  as  adopted  by  the  common  law,  the  ac* 
ceptance  of  a  fecond  benefice  with  cure  of  fouls  tacated 
the  firft.  Gibs.  Cod.  903.  3  Bum.  Eccl.  Lenoy  87* 
Co.  Dig.  Efglife.  N.  5.  By  the  council  of  Lateran  Mi^* 
29.,  **  8i  quis  heneficium  cum  curd  recepity  fi  prius  tale  ha* 
tueritf  eo  fit  ipf$  jure  privatus.**  So,  Hollanis  cafe^ 
4  Co.  Rep.  75.  \.ref.  Before  the  flat.  21  H.%.  cap.  131 
if  one  had  a  benefice  with  cure,  and  accepted  another 
benefice  with  cure,  the  firft  benefice  was  void ;  but  it 
was  not  an  avoidance  by  thcf  common  law,  but  by  the 
conftitution  of  the  Pope,  of  which  avoidance  the  patnm 
might  take  notice,  if  he  would,  and  might  prefent,  if  be 
would,  without  any  deprivation.  The  only  ^Uflference 
the  ftatntc  makes  is,  that  where  the  benefice  is  aboie 
the  value  of  8/.  in  the  King's  bookj  then  the  patron  ii 
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bound  to  notice  the  avoidance;  otherwife  lapfe  is  in* 
curred.     Faughatt,  i^i.     If  the  patron  will*  not  prefent, 
then,  if  under  the  value^  no  lapfe  {hall  incur  until  de*         College 
privation  of  the  firft  benefice,  and  notice ;  but  if  of  the  v. 

value  of  8/.  or  above,  the  patron,  at  his  peril,  muft  pre-      3^^LBBu^y^ 
fent  within  fix  months,  by  21  H.  8.     He  profeflfed  hi|n* 
fdf  unable  to  anticipate  the   argument  on  which  the 
Defendants  would  rely* 

PeH  Serjt.  for  the  Defendant  Outram.    The  ftatute 
2l/f.  8.  c.  i3*yi3i.  provides  that  no  deanery,  arch- 
deaconry, chancellorihip,   treafurerfhip,  chanterfhip,  or 
prebend  in  any  cathedral  or  collegiate  church,  nor  par- 
sonage that  hath  a  vicar  indued,  nor  any  benefice  per- 
petually appropriate,  be  taken  or  comprehended  under 
the  name  of  benefice  having  cure  of  fouls  in  any  article 
afore  fpecified.    The  ftatute  of  7  Ann.  giving  the  pa- 
tronage of  the  advowfon  of  the  reftory  of  St.  Philip 
to  the  Bilhop  of  Litchfield  and  Coventry^  and  enadiing 
that  the  prebend  of  ^awley  fhall  remain  united  and  an- 
nexed to  the  faid  reftory  of  St.  Philips  for  ever,  maker 
the  latter  a  benefice  perpetually  appropriate.    The  rec- 
tory and  prebend  being  made  one  piece  of  preferment,  it 
is  immaterial  whether  tlie  prebend  of  Sawley  be  the  ad- 
jun£t  to  the  re£tory,  or  whether  the  prebend  be  the  princi- 
pal, and  the  reftory  the  adjunft.    The  a£l  37  G.  3.  unites 
and  appropriates  both  to  the  3d  refid^ntiaryfliip  and  trea- 
furerfliip.    The  ftatute  of  Ann  had  before  dire£ied  that 
all  the  re£lors  of  the  pariOi  church  of  St.  Philip  fliould  be 
prefented,  collated,  inftituted,  and  indufied  as  other  rec- 
tors, parfons^  and  vicars  are  accuftomed  to  be.   It  had  been 
the  cuftom  of  the  cathedral  church  of  Litchfield^  that  after 
any  living  hath  been  annexed  to  a  prebend,  the  future  pre- 
bendaries thereafter  take  it  by  collation,  not  by  inftitution 
and  indu£lion.  The  title  of  the  a£i  37  G^.  3.  may  be  called 
in  aid  of  the  Defendant.    It  is  for  augmenting  thenum-    « 
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ber  of  canons  refidendary}  for  improving  the  deanery 

and  prebends,  and  to  make  further  provifions  for  the 
Brazen-nosi  .  , 

College         canons  refidentiary.     By  the  4th  fediion,  the  canons  re- 

V.  fidentiary  fo  admitted  and  collated^   (hall  be  thereupoo 

^*?^^^      inftalled  without  any  eleftion,  in  confequence  of  fach 

admiflion  and  collation,  and  become  canons  reiidentiarj, 
and  members  of  the  chapter  to  all  intents  and  purpofes; 
and  the  third  refidentiaryihip  (hall  confiil  of,  beCdes  die 
fSzth  part  of  the  dividend,  the  hoofe  in  the  clofe,  tbe 
prebend  of  Sawhy^  and  the   treafurerihip   thereto  an* 
nexed,  with  the  appurtenances.     The  former  aA  haring 
infeparably  annexed  the  re£^ory  of  St.  Philip  to  the  pie* 
bend  of  Saw/ey,  this  a£l  comprehends  it  under  the  word 
appurtenances  of  the  prebend,  and  is  the  fame  in  eiied 
as  if  it  had  faid  the  third  refidentbryfliip  fliould  coofift 
of  the  dividend,  houfe,  re£lory  of  St.  Philips  treaforer- 
fhip,  and  prebend  of  SawUy.    The  cafe  ftates  that  diefe 
are  no  emoluments  attendant  on  the  office  of  treafurer, 
therefore    the  word  appurtenances  cannot  mean  aiy 
thing  antiently  and  originally  appurtenant  to  that  office 
and  can  only  mean  what  has  been  amnexed'to  it  by  die 
zOi  of  7  jinn.    No  appurtenances  to  either  of  the  other 
refidentiarylhips  are  misntioned,  whence  it  tnay  be  in- 
ferred that  the  appurtenances  are  fomething  which  is 
not  incident  to  the  refidentiaryfliip  merely  as  fuch,  nor 
is  the  word  an  adjun£l  to  the  houfe,  wherefore  it  may  be 
concluded  that  it  means  things  appurtenant  to  the  pre- 
bend of  Saiviey  and  not  to  the  houfe  given  to  the  refi« 
dentiary  canon.     The  cJaufe  directing  the  third  canon 
refidentiary  to  pay  to  the  fupport  of  the  fabric  fund  a 
fifth  part  of  all  fines  and  profits  of  renewing  the  pre* 
bendal  leafes,  ^<  except  of  the  rent  of  661.  i^^.  41/.,  and  1 
of  the  profits  of  the  redory  of  St.  Philip  annexed  to 
the  prebend  and  treafurerfliip,**  ftrongly  fortifies  this 
conftruflion,   and  is  an   exprefs   legiflative  declaration 
that  the  redlory  i^  annexed   to  the  prebendj  and  fo, 
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within  the  exception  of  the  31ft  fe£^ion.    It  is  there* 
fore  immaterial  how  it  became  annexed^  or  what  is  the 
operation  of  the  ftatute  of  Ann. ;  fuiEce  it»  that  by  the 
zGt  37  G.  3.  it  is  declared  fo  now  to  be.     Even  if  the 
word  appurtenances  were  (truck  out|  the  re£iory  would» 
being  annexed,  pafs  as  parcel  of  the  prebend  of  SawUy. 
The  inftrument  by  which  Dn  Madan,  refigned  the  rec- 
tory,   no    otherwise  enumeraties   or  pafTes  it,   than  as 
part  of  the  appurtenances  of  tAe  prebend  of  SawUyt  or 
of  the  rights  and  members  thereto  belonging,  which  are 
infeparably  annexed  to  the  third  refidentiary  canonry. 
If  Dr.  Madan  did  not  vacate  it  by  thefe  terms,  he  is  fliil 
redlor  of  St.  Philip* s^  and  Dr.  Ckitram  cannot,  by  accept- 
ing a  prefentation  and  taking  an  inftitution  and  induc- 
tion 40  a  living  which  is  not  vacant,  avoid  his  former 
benefice.    The  prefentation,  inftitution,  and  indu<^ion, 
make  no  difference  \  for  if  be  took  St.  Philips  at  all,  he 
took  it  by  his  collation  to  the  reCdentiary(hip.     If  the 
law  be  fuch,  that  when  the  third  refidentiary  takes  a 
fecond  benefice  with  cure,  the  third  refidentiaryfhip  and 
the  re£lory  of  St.  Philip  become  thereby  diflevered,  this 
conftru£iion  renders  the  a£t  of  Anne  for  their  infeparable 
annexation,  of  none  eStCt. 
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Lens  was  relieved  from  replying,  by  the  Court,  who 
alfo  refufed  Pell's  requeft  for  a  fecond  argument. 


Mahsfield  C.  J.  There  may  be  fometbing  unfor- 
tunate in  the  courfe  taken  in  refpeil  to  thefe  prefer- 
ii^ents,  but  on  the  fingle  queftioh,  I  do  not  fee  what 
doubt  can  be  entertained.  It  refts  upon  the  firftr  a£l, 
•which  creates  this  refiory,  and  direfls  that  the  prebend 
of  Sawley  (hall  be  conferred  by  the  Bifhop  of  Litch- 
field  for  the  time  being,  on  fuch  perfon  as  (hall  then  be 
redlor  of  the  faid  church,  that  the  bifhop  (hall  collate 
him  to  it,  in  fuoh  form  and  manner  as  is  ufual,  and 
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«nder   fuch  conditions  as  the  ftatutes  of  the  cathedral 
church  require,  to  have  and  to  hold  the  fame  fo  long  as 
he  {hall  continue  re£lor  of  the  faid  new  church  in  Bsr 
minghamf  and  no  longer  ^  and  when,  by  his  deceafe  or 
any  other  means,  the  faid  church  ihall  become  Yoid,  tbe 
faid  prebend  (hall  remain  united  and  annexed  to  the  faid 
TcCtOTY  for  ever.     No  words  can  be  plainer,  to  (bev 
that  the  reflory  is  not  annexed  to  the  prebend»  but  the 
prebend  ^to  the  redory.  The  a£l  then  goes  on  to  fay,  dat 
the  fucceeding  reAor  (hall  be  collated  to  the  pidieod 
according  to  the  rules  of  the  cathedral  church.    Wbat! 
collated  to  the  prebend,  when  the  prebend  ia  annexed  to 
the  living  ?    He  is  to  be  collated ;  this  would  be  vuk- 
ceffary,  if  he  has  a  right  to  it  by  reafon  of  his  diander 
of  re£^or.    So  far  then  it  is  clear :  the  re£lor  of  &.  Pti' 
lip*i  could  not  become  the  re£lor  but  by  the  courfe  of 
collation,  or  prefentation^  inftitution,  and  indu£lion;  mi 
when  he  has  obtained  that,  he  has  a  right  to  caB  oo 
the  bifiiop  to  collate  him  to  this  prebend  (st  Sawkj. 
Next,  in  the  37th  year  of  Geo.  3.,  an  zGt  is  pafled,  not 
to  explain  the  ad  7  ^nn,,  and  it  does  not  refer  to  tbt» 
but  the  a£t  4  &  5  jinn.     It   purports  to  be  an  tfi  to 
explain  that  a£l,  and  to  make  further  provifion  for  die 
canons  refidentiary,  and  an  addition  to  the  fabric  fam)* 
In  that  a£t  arc  five  claufes,  on  fome  of  which  the  cooa- 
iel  for  the  Defendants  endeavours  to  argue  that  Ae 
prebend  is  not  annexed  to  the  reAory,  but  that  the  rec* 
tory  is,  what  he  calls  appropriated,  to  the  refidentiary- 
ihip.    One  of  them  enads,  that  the  third  relidentiaryflif 
(hall  confift  of,  befides  the  fixth  part  of  the  dividend  of 
the  refidentiaries,  the  houfe  in  the  clofe  of  the  catbednd 
church,  tlien  enjoyed  by  Dr.  Madan,  and  the  ptAtd 
of  Sawlfy,  with  the  treafurerihip  of  the  faid  church  therein 
then  annexed,  with  the  appurtenances,  which  fliall  k 
and  is  thereby  infcparably  annexed  to  the  third  refidet* 
tiaryihip.    If  it  had  been  intended  to  enumerate  all  tk 
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matters  of  which  the  third  refidentiaryfliip  {hould  confift^ 
and  to  include  St,  Philip's^  one  would  fuppofe  the  aft 
would  have  exprefled  it  by  name ;  but  in  fpeaking  of 
the  component  parts  of  the  prebend  of  Sawlej^  the  aft 
does  not  mention  St.  Philips.  Next  comes  the  claufe 
refpefting  the  fabric  fund,  which  enafts  that  the  third 

canon  refidentiary  who  (hall,  after  Dr.  Madan^  become 
poflefled  of  the  third  refidentiaryfhip  and  prebend  of 
Sawiey  and  treafurerfhip,  ihall  at  all  times  pay  one-fifth 
part  of  the  rents,  receipts,  benefit,  and  advantage  arifing 
from  the  faid  prebend,  except  of  the  antient  refenred 
rent  of  66L  13/.  41/.,  and  except  of  the  profits  of  St, 
Philifs  in  Birmingham^  annexed  to  the  faid  prebend  and 
treafurerfhip,  in  aid  of  the  fabric  fund.  What  does 
this  fay  ?  a  fabric  fund  is  to  be  created,  and  a  contri* 
bution  is  to  be  made  out  of  the  profits  of  the  prebend, 
with  an  exception  of  a  particular  thing ;  and  a  doubt 
probably  occurred  to  thofe  who  penned  the  aft,  whether 
this  might  not  be  thought  to  extend  to  the  reftory  of 
St.  Pbilip^Sy  for  preventing  which,  the  aft  mentions  it. 
One  cannot  fuppofe  from  this  mere  recital,  that  it  was 
intended  to  repeal  the  ftatute  of  7  Ann.^  this  aft  not 
even  alluding  to  it,  it  does  not  look  at  all  to  the  union 
of  the  reftory  and  prebend,  nor  at  all  go  to  undo  that 
which  had  been  mod  formally  done  by  that  aft.  No 
one  ever  yet  heard  that  a  valuable  reftory  would  pafs 
under  the  word  <<  appurtenances''  to  a  prebend  or  trea* 
furerihip ;  and  as  there  does  not  appear  to  have  been  the 

* 

leaft  advertence  to  the  7th  Ann.^  or  the  purpofes  of  it, 
the  word  "  annexed"  being  ufed  only  in  its  ordinary 
fenfe,  an4  not  in  its  legal  fenfe,  I  cannot  fee  even  fo 
much  of  a  doubt  as  to  make  it  worth  while  to  delay  the 
parties  for  another  argument. 

The  reft  of  the  Court  concurring. 

Judgment  for  the  Plaintiffs. 
3  L  2 
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May  22. 


BowERBANK  and  Another  v.  Monteiro,  Exe- 
cutrix of  P.  G.  Monteiro,  deceafed. 


An  executrix      H^HIS  was  an  adion  upon  a  bill  of  exchange  at  6j 

gave  an  accept-  ^^^^  gf^^r  date,  drawn  by  the  Plaintiff  on  and  ac- 

anceforadebt  ,  i       ,      *^  r      i  •  n    .r^    «^      • 

due  from  her  tef-     c^P^ed  by  the  Defendant  as  executnx  to  P,  G.  Monitin 

tator,  taking  an  Efq.  deceafed,  for  434/-  16/.,  exprefled  to  be  fortaluc 

Sf^we^^to  re.  ^«c^'^^^^  by  the  deceafed.     The  Defendant  pleaded  the 

new  the  bill  from  general  ifl'ue.     On  the  trial  of  the  caufe  at  the  fittings 

dmetotitne,  untU  after    Tnm/y   term    1 81 2,   before   Mansfield  CU  the 

•  were  received  Plaintiffs  proved  the  acceptance,  and  that  the  confider- 

from  the  eflate  of  ation  was  a  debt  due  for  goods  fold  by  the  Plaintiffs  to 

I^V!?*^"^'  "^^"^  the  deceafed.     The  Defendant  in  anfwer  to  the  aaion 
that  this  meant 

fufl&cicnt  cffeas  in  gave  in  evidence  the  following  writing,  figned  by  the 
the  ordinar)' courfe  Plaintiffs,  and  given  her  when  (he  accepted  the  bilL 

of  adminiilration ;        _        .,  x     ^r  r  r^     ^     mm 

and  that  flie  had     "  Received,   iSth  May  1808,  of  E,  A.  Monteiro^  cxccu- 

not  precluded  her-  trix  of  P.  G.  MonUiro  Efq.  deceafed,  an  acceptance  for 

plying  dfetfto'^  "^3^^-  i^J"-*  ^^"^  4^h  Auguft  next,  which  we  promife  to 

pay  3000/.  to  truf-  renew  from  time  to  time  until  fufficient  efie£)s  are  re* 

teet  for  her  own  ceired  from   tlie  eftate   of  the    faid  P.  G.  Mcntein.'' 

a  bond  givenby  Hereupon  the  Plaintiffs  contended,  on  the  authority  of 
her  huiband  be- 


fore marriage  to 
that  effe<a,  before 
ihe  paid  the  ac- 
ceptance. 


Hoare  v.  Graham ^    3   Campb.  57.,    that  this  agreement 

could  not  be  fct  up  to  defeat  the  Defendant's  own  ac* 

ceptance  ^  but  that  if  it  conftituted  any  defence  at  all, 

it  ought  to  have  been^  pleaded  fpecially,  and  could  net 

be  received  in  evidence  on  the  general  iffue.     Maiufieli 

C.  J.,   however,   received  it;    and   the  Plaintiffs  then 

proved  that  afl'ets  to  a  greater  extent  than  the  amount  of 

the  bill  in  queftion  had  come  to  the  Defendant's  hands; 

to  rebut  which,  tlie  Defendant  proved  the  payment  by 

her  of  feveral  fimple  contraft  debts  to  other  creditonb 

and  alfo  gave  in  evidence  a  bond  executed  by  the  teftator 

by  way  of  fcttlement  on  the  Defendant,  previous  to  ha 

marriage  with  him,  whereby  he  bound  his  executors  to 
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pay  3000/.  as  a  provifion  for  herfelf,  to  truftees  for  her 
ufe,  within  fix  months  after  his  deceafe,  and  (he 
claimed  to  retain  and  apply  the  aflets  to  the  difcharge 
of  this  fum,  in  preference  to  the  PlaintifPs  bill :  the 
Plaintiffs  contended,  that  the  meaning  of  the  agreement 
was,  that  the  very  firft  efFefts  which  fliould  come  to  the 
Defendant's  hands,  (hould  be  applied  in  difcharge  of 
her  acceptance  without  regard  to  the  order  of  marfhall- 
ing  the  aflets,  or  that  at  lead  (he  had  thereby  waved  her 
own  priority :  they  were  unable  to  prove  ^aflets  fuflS- 
cient  to  cover  this  fum,  and  leave  a  furplus  for  the  pay- 
ment of  their  bill.  Mansfield  C  J.  thought  that  the 
Defendant  could  not  be  permitted  to  retain,  in  deroga- 
Iron  of  her  own  contrafi  with  the  Defendants,  and  the 
^jury  under  his  dire<flion  found  a  verdift  for  the  Plain- 
tiff for  the  amount  of  the  bill,'  with  liberty  for  the  De- 
fendant to  move  to  enter  a  nonfuit. 
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Accordingly  Pell  Serjt,  in  Michaelmas  term  1812, 
obtained  a  rule  nift  to  that  effeft,  againfl  which  Vaughan 
Serjt.  now  fhewed  caufe.  He  relied  firfl  upon  Hoare 
V.  Graham^  as  an  authority  that  the  ^ffefl  of  the  Defend- 
ant's acceptance  could  not  be  controulcd  by  the  Plain- 
tiff's contemporaneous  undertaking  to  renew  the  bilL 
adly,  That  the  agreement  muft  be  taken  literally,  and  con- 
fined to  the  Defendant's  receipt  of  any  effefts  whatever, 
without  confidering  whether  in  the  ordinary  courfe  of 
adminiflration  they  would  be  applicable  to  tjje  difcharge 
of  this  bill  \  other  wife  the  defendant,  who  had  not  com- 

.  municated  to  the  Plaintiffs  her  intention  to  retain,  or 
the  exiftence  of  this  fettlement,  would  be  enabled  to 
effedluate  a  fraud  on  them ;   for  if  they  had  fooner 

^  known  the  fa£ls,  they  might  ere  this  have  fued  and 
obtained  a  judgment  upon  their  debt:  at  leaft,  if  ihe 
bad  psdd  other  (imple  contraft  creditors  in  preference  to 
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the  Plaintiffs,  (he  was  thereby  eftopped  from  fetting  up 
her  claim  under  the  fettlement. 

Pellf  in  fupport  of  his  rule.  This  is  do  fraud.  The 
meaning  of  the  agreement  is,  that  when  the  Defendaot 
has  aflets  which  in  due  courfe  of  adminiftration  are 
applicable  to  the  purpofe,  then  and  not  before,  fhe  floU 
difcharge  this  acceptance. 

Mansfield  C.  J.  The  only  doubt  is,  whether  the 
debt  to  the  Defendant  is  to  be  confidered  in  the  like 
nature  as  other  debts  due  to  other  creditors.  There  is 
no  doubt  but  that  bond  debts  to  other  bond  creditor! 
(hould  be  firft  paid.  My  Brothers  think  there  is  no 
diftin£iion  between  thofe  and  the  debt  to  herfelf :  but 
flie  never  told  the  Plaintiffs  (he  had  a  fettlement  of 
3000/.  to  fatisfy. 

Heath  J.  No  diftin£lion  is  to  be  made  under  thefe 
circumftances. 

Chambre  J.  It  is  an  advantage  to  the  Plaintiffs  as  it 
now  is;  for  the  Defendant  gives  them  a  preference 
over  other  creditors  in  equal  degree ;  flie  certainly  can- 
not avail  herfelf,  in  account  with  tlie  Plaintiffis,  of  the 
payments  (he  has  made  to  other  (imple  contract  credi- 
tors \  but  it  would  be  a  grievous  difadvantage  to  her  if 
(he  was  bound  by  this  agreement  \o  commit  a  ievafimit^ 
for  which  (he  is  perfonally  liable  to  others. 

GiBBS  J.  In  Hoare  v.  Graham  the  evidence  of  the 
undertaking  to  provide  for  the  bill  was  reje£ied,  merely 
becaufe  it  was  parol,  and  could  not  be  receired  to  con- 
trol written  inftruments  againft  an  innocent  indor(ee. 
Put  a  party  may,  by  one  writing,  change  or  contra£fi 
another,  and  there  is  no  innocent  indorfee  here.  Tie 
pnly  queftion  is,  on  the  conftnidion  of  the  inftnuneot; 

the 
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the  words  are,  *«  until  fufficient  eiFe£ls  are  received  j" 
which  means  fufficient  effefts  according  to  the  fubj eft- 
matter.  I  think  the  true  conftruftion  is,  to  pay  when 
the  (hall  receive  aflets  legally  applicable  to  this  purpofe ; 
and  the  only  queftion,  therefore,  is,  whether  there  is 
any  diftinftion  between  her  bond  debt  and  other  bond 
debts.  I  can  difcover  no  fuch  difference,  and  it  is 
no  difad vantage  to  the  Plaintiffs  *,  for  if  they  had  fued 
on  their  original  debt,  the  bond  debt  for  3000/.  might  have 
been  pleaded ;  and  as  it  now  flands,  it  is  an  advantage  to  the 
Plaintiffs ;  for  the  bill  gives  them  the  fame  advantage  as 
a  judgment  of  aflets  quando  acciderint.  If  (he  had  paid 
fo  many  Omple  contraft  debts  as  would  pay  off^  the 
3000/.,  and  fomething  more,  the  Plaintiffs  would  have 
a  right  to  recover  the  furplus  above  the  3000/. :  but  (he 
has  a  right  to  proteft  the  payment  of  as  many  fimple 
contraft  debts  as  her  bond  will  cover. 

Rule  abfolute  for  a  Nonfuit. 


1813. 

B0W£RBANK 

V. 
MONXKIROl. 


Jones  and  Another  v.  Bowden  and  Another.  juaj  3^. 

''yHIS  was  an  aftion  upon  the  cafe,  for  a  deceit  in  the      it  being  ufual 

fale  of  fome  pimento.    The  firft  count  of  the  declara-  *?  ^*  ^*^^  by  auc- 
tion ftated  a  warranty  that  the  pimento  was  found,  and  in  ^^  ^^  f^!da. 

magedy  to  exp  refs 
k  in  the  broker's  catalogue^  and  drugs  which  are  re-packedy  or  the  packages  of  which 
are  difcoloured  by  fea-water»  bearing  an  inferior  price,  although  not  damaged,  the 
Defendants,  who  had  purchafed  fome  fea-damaged  pimento,  re-packed  it,  and  adver^* 
tifed  it  in  catalogues,  which  did  not  notice  that  it  was  fea-damaged  or  re-packed^  but 
referred  it  to  be  viewed,  with  little  facility,  however,  of  viewing  it :  they  exhibited  im- 
partial iamples  of  the  quality,  and  fold  it  by  aud^ion.  Held  that  this  was  equivalent 
to  a  fale  of  the  goods,  as  and  for  goods  that  were  not  fea-damaged,  and  that  an  a^on 
lay  for  the  fraud. 

And  though  the  declaration  ftated  alfo  that  it  was  fold  as  and  for  pimento  of  good 
quality  and  condition,  whereas  the  famples  (hewed  that  it  was  dufty  and  of  inferior  qua* 
lity,  yet  the  jury  havii^  found  for  the  Plaintiifs,  t^  Court  refufed  to  fet  afide  the  verdiifl. 
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good  ftate  and  condition,  and  free  from  damage.    Tbe 
fecond  count  dated  that  the  Defendants,  well  knowing 
that  divers,  to  wit,  20  bags  of  the  pimentcr^  bad  been, 
BowDEV.        and  were  fca«damaged,  and  in  a  bad  {late  and  condiiioo, 
and  that  divers,  to  wit,  8 1  bags  thereof  were  alfo  damage 
ed,  and  in  a  bad  ftate  and  condition,  did,  nevertheleb 
falfely,  fraudulently,  and  deceitfully  reprefent  the  fame 
10 1  bags  of  pimento  to  be  found,  and  in  a  good  ftate 
and  condition,  free  from  damage,  and  thereby  induced 
the  Plaintiffs  to  buy  the  fame,  &c.  whereas  in  truth  the 
pimento  at  the  time  of  the  fale  and  reprefentation  was 
not  found,  &c.     The  third  count  alleged  that  the  De- 
fendants were  defirous  of  felling,  and  put  up  to  fale  by 
the  candle,  certain  other  pimento,  whereof  divers,  to 
wit,  20  bags  had  been  and  were  fea-damaged,  and  in  a 
bad  ftate  and  condition,  and  divers,  to  wit,  81  bags, 
refidue  thereof,  were  alfo  unfound  and  damaged,  in  a 
bad  ftate  and  condition,  and  of  little  value,  nererthe- 
lefs  the  Defendants,  well  knowing   the   premifes,  did 
fraudulently  and  deceitfully  fell    the    fame  as  and  for 
pimento  of  found  quality,  and  in  a  good  ftate  and  con- 
dition, and  not  damaged,  to  the  Plaintiffs.     The  caufe 
was  tried  at  GuUdhaUy  at  the  fittings  after  Trinity  term 
1 8 12,  before  Mansfield  C  J.  the  evidence  was,  that  the 
Defendants,  who  were  brokers^  had  a  fale  by  candle  00 
the  29th  day  of  March  18 10,  and  had  previouily  cir- 
culated z*  catalogue  of  fale,   in  which  were  included 
<^  1 8  7  bags  of  pimento,  bonded,''  and  at  the  foot  of  the 
catalogue  was  inferted  a  declaration  as  follows :  **  The 
goods   to  be  feen  as  fpecified  in   the   catalogue,  and 
remainder  at  No.  36.  Camomtle'Jlrnt.     The  Defendants 
had,  about  two  months  before,  purchafed  the  pimento  m 
qucftion,  for  their  principal,  at  a  fale  comprehending  bodi 
damaged  and  undamaged  pimento,  under  a  catalogue 
which  ftated  this  to  be  fea-damaged.      The  purchafer 
had  Cnce   rcrpacked  it*     Pimento,  although  not  da- 

.  maged, 


IN  TU£  FifTY-THiRo  Ykab  OF  GEORGE  IIL 


«49 


maged,  yet  if  it  has  been  re-packed,  or  is  contained  in 
bags  that  have  been  difcolored  by  fea-water,  produces  a 
lefs  price  in  the  market  than  pimento  of  the  fame  qua« 
lity  which  has  not  been  repacked,  nor  the  bags  difco- 
lored, either  of  thofe  circumitances  bringing  it  into 
difcredit.  The  Defendants  had  drawn  from  the  bulk, 
for  the  purpofes  of  the  prefent  fale,  famples  which  were 
impartially  taken,  and  were  exhibited  to  the  bidders, 
whereby  it  appeared  to  be  dufty  and  of  an  inferior  qua- 
lity, but  it  did  not  thereby  appear  that  it  had  been  fea- 
damaged,  neither  did  it,  nor  can  it  ever,  appear  by  the 
fample  whether  pimento  has  been  re-packed  or  not. 
The  Plaintiffis  became  the  purchafers.  At  the  time  of 
this  falc,  good  pimento  was  worth  about  14//.  per  Ib.^ 
and  the  price  given  for  the  article  in  queition,  which  was 
about  13^.  was  no  more  than  a  reafonable  price  for  it^ 
after  taking  into  consideration  the  fa&  that  it  had  been 
fea^^iamaged  and  re-packed.  Pimento  is  fometimes  fold 
with  an  exprefs  warranty  of  foundnefs,  but  when  da- 
maged pimento  is  offered  to  fale  by  au&ion,  it  is  ufual 
in  the  trade  to  ftate  that  it^is  damaged :  and  if  nothing  is 
added  with  refpe£t  to  its  quality,  it  is  fuppofed  to  be 
found.  The  goods  in  queftion  were  offered-  to  fale  by 
the  au£iioneer  without  any  addition  or  comment,  and 
though  the  advertifements  ftated  that  it  was  to  be  feen 
at  the  Docks,  they  were  never  diftributed  until  the  day 
next  before  the  falc,  and  no  one  in  fact  then  infpe^led 

the  goods.  For  the  Plaintiffs  it  was  urged,  that  here 
was  a  defedi  known  to  the  feller,  but  unknown  to  the 
buyer,  and  one  which  the  buyer  had  no  reafonable 
means  of  difcovering,  and  the  queftion  was  whether 
that  were  a  fraud ;  and  if  it  were  a  fraud,  whether 
It  could  be  recovered  for  in  the  form  of  declaration 
above  ftated  ;  and  the  cafes  were  cited  of  Parkin/on  v. 
Lee^  2  Eafty  314,  and  Mellift)  v.  Motteuxj  Peake,  N.P. 
115.  The  Defendants  infifted  that, they  were  not  liable. 
The  jury  faid,  that  the  ftate  of  the  goods  ought  to  have 
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been  communicated  by  the  Defendants  to  the  PlaintiSi; 
and  found  a  verdi£l  for  the  Plaintiffs  for  423/.  die 
price  they  had  given,  fubjeft'to  tlie  two  points  referred, 
whether  the  adlion  could  be  at  all  maintained  under 
thefe  circumftances,  and  if  it  could,  whether  it  could  be 
maintained  on  the  3d  count. 


Lens  Serjt.,  in  Michaelmas  term  18 12>  obtained  a  rule 
htfi  to  fet  afide  the  vcrdiA,  and  enter  a  nonfuit. 

Shepherd  and    Vaughan   Scrjts.    now    fhewed   caufe. 
They  relied  on  the  evidence  as  having  proved  a  cuftom  in 
the  trade  to  declare  at  the  time  of  fale  that  the  goods 
were  damaged,  when  fuch  was  the  cafe  \  and  inCfted 
that  therefore  the  pafling  over  that  I^lCl  in  filence  vas 
equivalent  to  a  reprefentation,  nay  farther,  it  was  eren  a 
warranty,  that  the  goods  were  found.     Every  circunw 
fiance  which  lowers  the  value  of  the  goods  in  the  market 
is  a  defeat  which  ought,  under  that  cuftom,  to  be  dif- 
clofed  by  the  feller.     It  was  clear  that  the  defe£l  was  in 
this  cafe  known  to  the  feller.     The  buyer  had  not  the 
means  of  difcovering  by  the  exercife  of  ordinary  dili- 
gence the  fa£ls  that  the  pimento  had  been  fea-damaged 
and  re*packed.     The  fample  would  not  fliew  it.    The 
reference  to  the  goods  bonded  in  the  Docks  was  nuga- 
tory, for  bonded  goods  are  furrounded  with  fuch  a  niafs 
of  other  goods,  that  it  is  impra£licable  to  infpeA  them. 
The  jury,  in  faying  that  the  defeats  ought  to  have  been 
communicated,  had  found  that  there  was  fraud  in  faA. 
The  Plaintiffs  were  therefore  entitled   to   retain  their 
yerdi£t  on  the  third  count,  which  alleged  it  to  be  done 
fcienter^    it   not  being   pretended   that   tliere  was  any 
ground  to  arreft  the  judgment  on  that  count. 


Lens  and  Be/l  Serjt.  c$tttri.  The  mere  filence  is  neither 
a  warrantry,  nor  even  a  reprefentation,  for  the  Defendant) 

feU 
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XcU  by  a  printed  particular,  referring  to  the  place  where 
the  goods  are  to  be  infpedled;  this  brings  the  cafe  within 
the  principle  oiBagUhole  v.  WaterSi 3  Campb.  1 54.  Mettiptv. 
Motteux,  and  Pichring  v.  Dow/on,  antey  4.  779,  viz.  that 
where  the  buyer  has  an  opportunity  of  examining,  the  feller 
is  not  bound  to  difclofe  the  defedls.    The  catalogue  ftat« 
ing  that  the  pimento  was  bonded,  referred  the  bidders  to 
the  Docks  for  an  infpeftion.     If  fuch  part  as  was  there 
was  difficult  to  be  feen,  yet  the  Plaintiffs  might  have 
infpe£led  fuch  part  as  was  in  Camomile-'Jlreet,      Mere 
filence,  where  the  party  is  not  called  on  to  declare,  is 
not  a  reprefentation.     AHud  eft  tacere^  aliud  celare.     Cic. 
De  Off.  lib.  3.  69.  pag.  38  j.  Steph.     The  doctrine  that  a 
found  price  is  evidence  of  a  warranty  of  a  horfe,  is  long 
(ince  juftly  exploded.     It  was  competent  to  the  pur- 
chafer  to  call  for  another  criterion  of  the  quality  than 
the  fample,  or  to  make  enquiries  refpe£iing  fuch  qua- 
lities as  the  fample  did  not  difclofe,  but  he  makes  no 
enquiries.     The  general  rule  is,  that  where  ther^  is  no 
exprefs  warranty,  unlefs  the  feller  practices  fome  tricky 
the  maxim  caveat  emptor  applies.     The  evidence  of  the 
practice  to  mention  the  defed  when  drugs  were  damaged, 
did  not  amount  to  proof  of  an  uniform  cuftom  in  this 
trade  to  difclofe  all  faults :  it  was  in  evidence  that  the 
brokers  frequently  fold  drugs  with  an  exprefs  warranty^ 
which* would  be  fuperfiuous  if  there  were  an  invariable 
implied  warranty,  nor  did  the  Plaintifis  at  the  trial  rely 
on  that  fpecial  ufage,  otherwife  the  faA  would  have 
been  more  clofely  examined  into.    There  is  no  count  on 
which  the  Plaintifis  can  recover ;  if  there  be  any  ground 
of  a£lion  at  all,  the  cafe  muft  reft  on  the  fort  of  duty 
of  which  a  breach  is  intended  to  be  averred  by  the  third 
count,  but  that  count  alleges  a  fraud  founded  on  fa^ls 
entirely  di6Ferent  from  thofe  which  exift.     It  does  not 
ftate  that,  which  is  the  only  fubjed  of  complaint,  the 
concealment  by  the  fellers  ef  the  technical  defedi  of 
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rc-packing  and  ftained  bags.  The  allegation  theitit 
that  the  Defendants  fold  the  pimento  as  and  for  p- 
mento  of  a  found  quality,  and  in  ^;ood  ftate  and  coo. 
dition,  is  difproved  by  the  evidence,  which  W2S,  dat 

the  Defendants  fold  it  by  the  fample,  and  that  tk 
fample  (hewed  it  to  be  dully  and  of  inferior  quality. 
If  that  count  could  be  fupported  by  fuch  erideccei  a 
purchafer  would  have,  upon  difcovery  of  the  fl^kdl 
defefk  in  the  quality  of  the  goods,  the  full  benefit  of  a 
warranty,  where  a  warranty  had  never  been  given. 


Mansfield  C.  J.    If  in  this  cafe  any  ground  had  been 
laid  by  affidavit  to  (hew  that  the  Defendant  had  been  at 
all  furprifed  or  mifled  as  to  what  might  be  proved  againft 
him  on  this   thi^  count,  we  might  have    thought  it 
proper  to  fend  it  again  to  a  jury  \  but  the  cafe  was  not 
moved  on  the  ground  of  furprife,  and  there  is  no  fudi 
evidence  y  and  the  jury  having  dated  that  they  thought 
the  Defendants  ought  to  have  difclofed  the  fca-damage, 
though  neither  the  Defendants  particularly   crofs  exa- 
mined, nor  did  the  Plaintiffs  exprefsly  examine  their 
witnefles  to  prove  or  difprove  the  cuftom ;  and  there 
being   this   ftrong  circumftance,  that   the   Defendants 
bought  the  goods  for  fea-damaged,  the  diftin&ion  be- 
tween pimento  Chat  was  fea-damaged,  and  that  which 
was  not  fea-damaged,  being  perfedily  known,  I  think  it 
would  be  too  much  to  deprive  the  Plaintiffis  of  the  be- 
nefit of  this  verdi£t.     Since  it  is  ufual  to  mention  the 
facl  if  pimento  is  fea-damaged,  when  this  is  not  men- 
tioned as  fuch,  how  would  any   one   underiland  the 
catalogue,  having  (Imply  the  word   pimento,  but  not 
particularized  as  bemg  fea-damaged  ?     As  to  the  fample, 
it  is  in  evidence  that  from  that  no  judgment  can  be 
formed  refpeAing  the  fea-damage,  the   knowledge  of 
which  can   only  be  had  from    infpe£ting    the    bags. 
Thefe  Defendants  then  do^  as  is  alleged  in  the  third 

count, 
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count,  fell  it  as  pimento  not  fea-damaged.  There  are, 
it  is  true,  in  that  allegation,  the  other  general  words,  of 
found  quality,  and  in  good  (late  and  condition,  but  they 
do  not  feem  to  me  fo  to  vary  the  count,  as  to  prevent 
the  PiaintifF  from  recovering  on  that  count,  in  a  cafe 
where  the  Defendants,  upon  felling  fea-damaged  pi- 
mento, have  not  made  the  reprefentation  which  is 
ufually  made  by  perfons  felling  pimento  of  that  de- 
fcription.  «^ 


«53 


1813. 


Jones 
v. 

BOWDBK. 


Heath  J.  concurred,  and  mentioned  a  trial  before 
himfelf  on  the  home  circuit,  in  an  adiion  on  tlie  fale  of 
fome  (heep  fold  as  (lock  1  and  the  evidence  was,  that  by 
the  cuflom  of  the  tf^de,  ftock  were  underdood  to  be 
(heep  that  were  found ;  and  he  dire£led  the  jury  that  it 
amounted  to  an  implied  warranty  that  they  were  found, 
and  that  dire£tion  was  never  queftioned  when  the  cafe 
afterwards  came  before  the  Court  of  King's  Bench. 

Chambre  J.  was  of  the  fame  opinion. 


GiBBS  J.  The  juftice  of  the  cafe  is  with  tlie  Plain* 
tiffs,  but  I  do  certainly  doubt  whether  the  evidence 
meets  any  of  the  counts  in  the  declaration.  For  in  all 
the  counts  it  was  dated  either  that  the  pimento  was 
reprefented  or  warranted  found,  or  that  it  was  put  up  to 
fale  as  of  found  quality,  and  in  good  ftate  and  condition, 
and  not  damaged.  However,  as  my  Brothers  think 
differently,  I  diftruft  my  own  opinion,  and  the  rule 
xnuft  be 

Difcharged. 
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May%S'       Sewell  v.  Tile  RoYAL  £xcHANG£  Aflunnce 

Company. 


The  owners  of    'T'HIS  Was  an  action  upon  two  policies  of  aflunncti 

!jf^'-I?fi.^^  the  firft  efFeaed  on  the  14th  of  November  181 1,  at 

pertonning  tne  *  ' 

legal  ilipulations      and  from  Ram/gate  to  St,  MicbaePs,  on  the  fhip  Erfiatmng^ 
of  a  charterwparty,  ^j^^  fecond  effeaed  on  the  nth  of  December^  on  tKe 

tion  by  the  illegal  ^^"^^  ^'Pi  ^^^  ^^^^  ^^  ^^^  freight,  at  and  from  St.  Mi- 

and  piratical  adl  chacls  to  London,  and  the  declaration  on  the  latter  policy 

i^lTthcre^^'"'  fet  out  a  charterparty,  whereby  Heuci,  matter  of  the 

avoid  their  affur-  Erftatning^  then  in  the  Thames,  as  agent  for  the  Plaintiffs, 

*°ce.  chartered    the   fliip  to   Browning   for   a   vojage  from 

\t€t  purchafine  London  to  St.  Michaels,  and  back  again  to  London,  upon 

by  the  king's  li-  the   terms   that   the   matter  fliould  proceed   dire£l  to 

cence,  a  hoftile        g^^  Michael's,  and  on  arrival  receive  there  from  thefaaon 

built  yeflel,  which  -  <•  r    •         ^ 

u  not  entitled  or      of  the  freighter  a  full  cargo  of  fruit,  and  proceed  there*- 

required  to  have  a  ^jt^  jirea  for  London  s  and  the  freighter  covenanted  to 
chLterJErZ\  P^Y  height  at  the  rate  of  10/.  per  ton,  confifting  of 
voyage  out  to  the  20  boxes  of  fruit,  on  delivery.     The  lofs  averred  wzs  by 

-*^«or«  and  home,  ^  forcible  feizure  and  capture  by  perfons  unknown, 
and  fends  her  to  *  y    ^ 

fea  with  a  crew,  in  which  there  is  not  the  proportion  of  Britijh  mariners  required  by 

ftat.  12  Car,  2.  r.  i8.  /  14* :  this  does  not  avoid  a  policy  on  the  outward  part  of  the 

voyage,  becaufe  non  conftat  that  the  owners  will  not  obtain  a  due  proportion  of  Brxfjll 

feamen  before  her  return. 

Nor  is  it  an  objed^ion  to  the  fame  policy»  that  ihc  is  foreign  built ;  for  held,  that  the 
ibt.  49  G.  3*  e»  60. /•  I.  authorizes  the  ihips  of  any  country  in  amity,  by  the  kiif '1 
licence,  to  bring  foreign  produce  to  England^  though  not  ^»^/r/%-built  or  regiflerrt 
contrary  to  fs.  3  &  10  of  the  ftat.  12  Car,  2.  c.  1 8.;  and  that  a  ihip  purchafed  by  a  Ar- 
tt/h  fubjed^  from  an  enemy  with  licence,  is  the  fhip  of  a  country  in  amity ;  and  mi 
conftat  that  fuch  a  licence  will  not  be  obtained  before  the  a^  of  importation  is  CCD> 
plete. 

And  for  the  Cime  reafons,  the  infurance  on  the  homeward  part  of  the  voj-agc  wff 
not  illegal. 

If  a  matter  fails  under  a  charter-party*  ilipulating  for  a  voyage  of  which  a  put 
is  illegal,  Semhle  that  this  does  not  prevent  his  infuring  on,  nor  fubjedl  him  to  foifeton 
for  the  part  antecedent  to  the  illegal  adl,  for  as  he  cannot  be  compelled  to  perfon% 
nor  enforce  the  payment  of  freight  on  the  illegal  part  of  the  adventure,  it  may  bi 
prefumed  that  he  will  abandon  it. 

The 
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The  caufe  was  tried  at  the  fittings  after  Trinity  term 
1 812  before  Oibbs  J.:   it  appeared  that  the  (hip  was 
Narwegiaft'hwltt  and  had  been  purchafed  by  the  Plain- 
tiffs of  Heud  the  mafter,  who  was  a  fubje£l  of  Dentnark^   The  Royal  Ex- 
a  country  then  hoftile^  under  a  licence  from  his  inajefty       Company, 
to  purchafe  of  an  enemy*    She  had  on  board  Danijb 
papers^  colours^  and  crew,  with  which,  as  weD  as  the 
fame  mafter,  and  the  licence  for  the  purchafe,   the 
plaintiffs  fent  her  out  in  ballad  on  the  voyage  chartered  \ 
the  bill  of  fale  from  Hiucb  to  the  Plaintiffs  was  not  fent 
out  on  board  her,  nor  is  it  ufual  in  the  cafe  of  pur* 
chafing  a  vefTel  from  an  enemy,  to  fend  out  the  bill  of 
fale  on  board  her.     On  the  ihip^s  arrivalat  St.  Michael*^ 
the  governor  refufed  to  let  her  enter  the  port,  or  receive 
a  cargo  there,  and  ordered  the  mafter  to  proceed  to 
Tercera^  where  the  Portuguefe  governor-general  refided, 
to  obtain  permiOlon  to  land  at  5/.  Michaels.    This  the 
mafter  refufed  to  do,  afligning  as  his  reafon  that  it 
would  be  a  violation  of  his  charterparty  \  and  he  intended 
to  lie  in  the  harbour  during  the  ftipulated  time  for  his 
taking  in  a  cargo,  but  was  foon  after  arrefted  by  the 
governor  and  detained  four  months  a  prifoner,  and  a 
Portuguefe  pilot,  mafter,  and  crew  were  put  on  board  hit 
fliip,  who  took  her  to  Tercera.    There  was  at  that  time 
peace  between  Denmark  and  Portugal.     The  mafter 
exhibited  all  the   (hip's  true   papers,  which   contained 
evidence  that  (he  was  Britijb  property  \   it  was  objeded 
to  him  that  he  had  not  Britijb  papers  and  a  Britijh  certi« 
ficate  of  regiftry  ;  he  ^Signed  as  the  reafon,  that  the  (hip 
was  not  J9r//^built,  and  therefore  not  entitled  to  the 
latter,  and   confequently   (he  ought  not  to  have   the 
former^  yet  the  Portuguefe  authorities  would  not  give 
credit  to  that  reafon,  but  decreed  fequeftradon  -of  the 
(hip,  on  the  ground  that  the  want  of  Britijb  regiftratioa 
rendered  her  obnoxious  thereto  under  a  decree  of  pch 
May  181 1  of  the  Pdr/i/^^  government,  and  the  5th 
Vol.  IV.  3  M  article 
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1813.  article  of  the  treaty  between  Portugal  and  Gnai 

^     '^^  -^        fct  forth  in  Cohen  v.  Hafinam,  pofl.  c.  loi.     For  the 

%,  iDeicmlaht  three   jpbints  Were  made,     i^irfti  thai  the 

TheRoTALEx-    Plaintiff  could  not  recover  on   the   homeward  po^t 

^^om^^"?"''*  becaufe  under  the  navigation  aa,  12  Car.  2.  c.  18.//.  13. 

Iff  i4>i  requiring  three-fourths  of  the  crew  to  be  JBrtj^ 
fubjeflsj  it  was  illegal  to  import  a  cargo  of  fhut  froB 
St.  MicbaePs  into  England  with  a  Dahi/b  mailer  ani 
crew.  And  that  (ince  the  charter-party,  which  was  ia 
evidence^  proved  that  the  voyage  from  London  to  Si.Mh 
chdePs,  and  thence  back  to  London^  was  one  and  entiRi 
the  illegality  vitiated  as  well  the  policy  on  the  outwaid 
Voyage  as  the  other.  Secondly,  that  it  was  unlawfii 
for  a  Britijh  fubjc£l  to  ufe  the  Danijb  flag,  becaufe  k 
M'as  hoftile.  Thirdly,  that  the  lofs  had  happened  througk 
the  mifcondu6l  of  the  Plaintiff's  agent  the  matter,  far 
that  he  ought,  for  the  general  intereflis  of  all  concemedy 
to  have  obeyed  the  orders  of  the  governor  of  St,  MicM%t 
and  have  gone  to  Tercera.  Gibbs  J.  not  doubtiog  dot 
the  homeward  cargo  was  illegal  on  the  naTigatioD  adi 
teferved  the  point  without  any  difcuffioh  how  that  b« 
tute  applied :  he  was  of  opinion,  that  according  to  the 
cafe  of  IFU/on  v.  Marriott,  8  Term  J?^.  31.  the  hant- 
ward  voyage  did  not  contaminate  the  outward  voyage; 
he  was  of  opinion  that  the  fecond  objedion  could  not 
avail ;  and  upon  the  laft  point  he  was  of  opinion  that  tbe 
mafter  had  adhered  to  the  ftrift  line  of  his  duty ;  wai 
the  jury  I  coinciding  with  him,  found  a  verdiA  for  tk 
Plaintiffs  on  the  policy  pn  the  outward  Toyage,  viiii 
liberty  to  the  Defendants  to  more  to  fet  afide  the  veriid 
and  enter  a  nonfuit. 

Accordingly  Shepherd  Serjt,  for  the  Defendaitty  is 
Michaelmas  term  1 8 1 2,  moved  for  a  rule  nifi,  in  tbe  it 
temative,  either  to  enter  a  nonfuit  or  have  a  new  tiiA 
upon  the  grounds  before   mentioned,    and  upon  ik 

fufdKf 
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further  ground  that  the  (hip  was  not  properly  dooi-  1813. 

mentedj  for  that  (he  oucrht  to  have  been  fumi(hed  with   -   *";    "^^""^ 

SfiWELIi 

papers  completely  correfponding  to  the  character  eithet  ^^ 

of  a  Britifb  or  a  Danijb  Teflel.    The  licence  to  purchafe   Th^  Royal  Ex«» 

could  not  authorife  the  Britijb  purchafer   legally  to  CHAjOTAiTuranct 

afiume  the  Danijb  charafter;  Denmmrk  being  then*  at 

war  with  Great  Britain^  the  underwriters  were  entitled 

to  require  that  (he  (hould  bear  thofe  marks  of  Britijb 

owner(hip  which  would  fecure  her  againft  Britifb  cap* 

ture.    To  hold  that  a  Britijb  fubjeA  may  legally  nxn^ 

gate  a  veiTel  of  enemy's  built^  would  be  to  give  to  the 

ihips  of  an  enemy's  country  all  the  privileges  which  the 

Britiftf  regifter  aAs  were  defigned  to  reftrid  to  our  own. 

GiBBs  J.  The  ihafter  being  aflced  why  he  had  not 
Britifi  colours  and  Britijb  papers^  faid^  I  cannot  have 
them  becaufe  I  have  not  a  Britijb  regifter.  He 
(lands  on  his  ftridl  rights.  He  fays,  I  will  do  no- 
nothing  to  endanger  my  owners,  I  am  a  neutral,  and 
I  have  a  right  to  enter  your  port.  The  matter  really 
communicated  the  true  fadls  of  the  cafe  when  (he 
was  fearched,  and  faysy  I  cannot  go  off  becaufe  of  my 
charter-party:  the  other  fays,  Then  I  will  feize  you. 
We  think  then  each  party  ftands  on  his  ftriA  rights,  and 
we  are  now  to  confider  the  ftri£l  point  of  law,  not  the 
quefUon  whether  it  would  have  been  more  prudent,  in 
him  to  go  to  Tercera^  but  whether  he  aded  boni  Jiie^ 
We  do  not,  however,  qmte  agree  with  the  Defendants 
on  the  queftion  of  imprudence ;  but  it  is  for  the  under- 
writers to  (hew  that  the  owners  did  fotnething  which 
made  it  legal  for  the  Portuguefe  to  feize  and  condemn 
the  veflel,  and  unlefs  the  feizure  is  legalized  by  any 
illegal  a£t  done  on  the  part  of  the  owners  by  the  cap^ 
tain,  the  feizure  is  illegal,  as  we  think  that  here  it  is, 
and  the  aflured  is  entitled  to  recover. 

Upon  the  other  points^  the  Court  granted  a  rule  niju 

3  M  2  Lens  J 
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1813*  Lins,  Vaughan^  and  Pell^  Seijts.,  in  this  term  (heved 

"^g    '      '^       caufe  againft  this  rule.    The  outward  and  homevard 

V.  voyages  mufl:  be  confidered  as  diftinQ;  and  therefore, 

The  Royal  Ex-    as  it  is  nof  pretended  there  was  any  thing  illegal  in  the 

Comam^  outward  voyage  confidered  by  itfelf,   and  the  hon»- 

ward  voyage  never  commenced,  there  is  no  pretence 
for   a   nonfuit.      Admitting   that  by  the  14th  fcfiion 
of  the  navigation  ad   it   is   illegal  to  import  produce 
from  the  Azores^  unlefs  the  mafter  and  tliree-fourths  of 
the  mariners  are  Englijh^  nothing  in  the  charter-pany 
compelled  the  fliip  to  return  to  Englind  with  the  fame 
Danijb  mafter  and  crew :  there  is  no  evidence  that  the 
vefiel  might  not,   after  having  taken  in  fuch  a  cargo 
which  rendered  it  neceflary,  have  returned  tof/T^/nm/witli 
a  crew  of  tlic  defcription  required.     In  the  cafe  of  Biri 
V.  Appltton^  8  T.  R.  565.,  where  a  voyage  was  undertaken 
from  London  to  Canton^  and  back  to  Hamburgh^  the  ^ 
having  taken  an  illegal  cargo  of  cotton  from  Bcmhj  to 
Canton^  it  was  urged  that  the  homeward  voyage  fromCf*- 
ion,  being  part  of  one  entire  voyage  round,  was  thereby 
rendered  illegal  and  incapable  of  being  infured,  but  tk 
Court  held   that  the  homeward  voyage   to   Hamhsr^ 
could  not  be  aSe^led  by  tlie  former  outward  voyage. 
Wilfcn  V.  Marriott  is   ftill  ftronger  for  the  PlaintiiFi. 
To  render  the  infurance  illegal,  therefore    the  prohi- 
bited a£l  muft'  occur  in  the  courfe  of  the  voyage  in- 
fured,  and  confequently,  even  if  it  were  in  the  princspal 
cafe  admitted  that  the  veflel  was  deftined  to  return  widi 
the  fame  crew,  yet  the  outward  voyage  would  not  be 
illegal.     To  make  it  fuch,  it  muft  be  contended  tbati 
if  the  fliip  had  returned  to  England  with  a   crew  d 
which  three-fourths  and  the  mafter  were  EngS/b,  Ae 
would  neverthelefs  continue  fubje£t    to   feizure '  al 
forfeiture,  on  the  ground  of  the  illegal  intention  wUcb 
had  at  a  former  period  fubfifted,  and  been  fince  aban- 
doned, that  (he  fliould  return. with  a   Dani/i  crev. 
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Thb  is  like  a  contemplated  deviadon^  whichf  if  not  ef- 
fe^iuated,  does  not  avoid  a  policy.    The  third  fe£lion        ~szwbjl 
of  the  navigation  z€t  is  not  applicable  to  the  prefent  v. 

cafe.    The  Plaintifii  are  at  leaft  entitled  to  recow  ^^JJ^JJ^ 
back  their  premiums  on  the  homeward  polices  on  the       Company, 
ground  that  the  voyage  thereby  infured  never  had  an 
inception^  and  the  verdi£l  on  the  outward  policy  ftands 
untouched. 

Shepherd  and  Beft  Serjt^.»  in  fupport  of  die  rule. 
The  charter-party  (hewed  that  the  voyage  out  and  home 
was  etidrei  and  for  one  entire  freight;  the  inchoate 
right  to  freight,  dierefore,  attached  as  fooa  as  the  veflel 
left  the  Thames.  She  was  as  mueh  prc^ibited  from 
failing  with  that  crew  in  queft  of  that  cargo,  as  from 
arriving  with  it,  and  the  Plaintiffs  cannot,  by  effeding 
feveral  policies,  fever  one  part  of  the  adventure  as  inno- 
cent from  that  which  is  illegal.  Bird  v.  Appletm  is  a 
cafe  where  the  outward  and  homeward  voyages  were 
exprefsly  found  to  be  diftind.  In  this  cafe  the  voyage 
ts  proved  by  the  charter-party  to  be  a  voyage  round. 
It  may  be  admitted  that  a  veflel  might  innocendy  fiiil 
with  an  outward  cargo,  notwithftanding  that  after  (he 
had  difcharged  it,  (he  might  take  in  a  contraband  cargo 
for  her  return.  The  homeward  voyage  would  be 
clearly  illegal,  though  the  vefiel  would  not  be  fubjed 
to  feizure  in  her  voyage  out.  WUftm  v.  Marriott  is 
inapplicable,  for  it  did  not  there  appear  that  an  illegal 
voyage  was  refolved  on  when  the  ihip  failed  from 
America.  It  would  not  in  this  cafe  fuffipe  to 
change  the  mafter  and  crew  at  Zt:  MichaePsy  as  has  been 
fuggefted,  becaufe  byyi  3.  of  the  navigation  z&z  Damjb^ 
biult  (hip,  though  Britijh  owned,  cannot  bring  home 
produce  from  a  Pmrtuguefe  ifland  to  England,  The 
Portuguefe  treaty  only  adopts  fuch  Britijh  veflels  as  are 
within  the  navigation  a£l.     By  / 10.  of  i  a  Car.  a.  c.  1 8., 

.    3  M  3  no 
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no  (hip  can  be  confidered  as  Briti/b  owned,  diat  bis 

not  a  Briti/b  refirtfter.     The  afiured  could  not  fend  ber 
Sewell  . 

^.  out  from  England  with  an  intention  to  change  her  mnk 

The  Royal  Ex-   in  the  courfe  of  the  voyage,  as  they  might  her  crew, 

^"^^CwmpanyT"^*  therefore    in   failing  from   England  with   intention  l» 

bring  a  cargo  of  produce  from  the  jIz^us^  flie  oecet 
farily  failed  upon  an  adventure  illegal  from  the  be- 
ginning, confidering  her  as  an  hoftile  (hip,  in  wbofe  b^ 
half  the  King's  licence,  if  obtained,  might  difpenfe  with 
the  difability  of  the  hoftile  charafler.  If  (he  had  failed 
with  her  cargo  from  St.  MtcbofPs  on  the  homewad 
•  voyage,  and  been  loft,  would  the  argument  hold,  to  % 
that  her  voyage  was  not  illegal  becaufe  a  licence  nug^ 
poiGbly  have  been  obtained  for  ker  before  (he  would  hm 
entered  the  Thames  f  The  navigation  aAs  had  two  grot 
objeds,  to  increafe  as  well  the  (hipping  as  the  (eama 
of  the  country,  and  no  licence  from  the  crown  could 
difpenfe  with  the  difabilities  arifing  from  her  |>uilt. 

This  point  not  having  been  taken  at  the  trial  or  on  die 
motion  for  a  rule  nifi^  the  Court  permitted  it  to  be  nov 
fpok^i  to  on  the  part  of  the  I^laintiffs. 

Lens.  If  the  vefiel  is  not  entitled  to  the  prinkge 
of  Brittftf  regiftration,  (he  muft  be  confidered  as  an  aSes 
(hip,  and  then  nan  eonfiat  that  a  licence  to  import  voaM 
not  have  been  obtained  before  Aie  came  home  widi  ber 
cargo.  The  fame  argument  would  have  applied  ia  the 
cafe  of  Cehen  v*  Hanbam^pofi.  5.  loi.  \  but  it  has  alvifi 
been  conceived  that  (hips  thus  purdiafed,  though  not 
wholly  to  be  dealt  with  as  Brittflf  (hips»  aie  yet  to  1 
certain  degree  capable  of  being  dealt  with  by  Jnk^ 
fubjeas.  Long  y.  JDigf,  2  Bof.  fsf  Pull.  209^  it  « 
held  that  a  foreign-built  (hip  Et^Uft  owned,  was  sot 
within  the  convoy  aft,  38  G.  3.  r.  76.  /  4.,  wbidh  «• 
tends  only  to  <<  (hips  required  to  be  regifteied,'  b^ 

7  cde 


IJif  THE  FlFTY-THIRD  YeAR  OF  GEORGE  III.  8^3 

caufe  it  was  not  required  by  any  of  the  regifter  afis  18 13. 

to  be  regiftered  as  a  Britijb  fliip :  and  Lord  Eldon  C.  J.  'T"*'''"*^ 

concludes,  « It  is  not  (aid  that  fliips  not  regiftered  fhall  ^, 

not  be  navigated  or  owned  by  Britjfi  fubjefts  5  a  5ri-  The  Royal  Ex- 

^•/L  rr»i*itft*  •■  1    CHANGS  AilbnuiCO 

tt/if  owner  of  a  foreign-built  Ihip  may  engage  m  neutral  Company, 
trade,  and  will  be  liable  to  the  alien  duties ;  but  it  was 
not  the  policy  of  the  legiilature  to  prevent  Brityb  fub- 
je£ls  from  employing  foreign  (hips  in  neutral  trade,  in  as 
ample  a  manner  as  they  can  be  employed  by  aliens." 
He  at  firft  admitted,  that  he  had  found  no  ftatute  which 
relaxed  the  navigation  a£ls  as  to  the  built  of  the  (hip ; 
but  afterwards,  on  a  fuggeftipn  from  the  Courtf  argued 
that  the  ftatute  49  G.  3.  c.6o./*  i.  relaxes  the  naviga- 
tion a£is  as  to  the  built  of  the  fhip,  and  legalizes  im- 

« 

portation  from  any  part  of  Europe  or  Africa  in  (hips 
either  Britijb  Or  belonging  to  any  country  in  amity  with 
bis  Majefty,  and  this  veflel  muft  at  leaft  be  confidered 
as  of  the  latter  defcription.  {a) 

Cur.  adv.  vulf. 

Mans- 

(tf)  Tt  is  with  the  greateft  dif-  direc^l  from  their  place  of  growth ; 
fidence  that  a  doubt  is  ftated,  but  it  feemx  not  to  extend  to  the 
whether  the  ftatute  cited,  and  prefent  cafe.  It  in  fubftance  en- 
which  Wat  not  detailed  at  length  aAst  that  ^  during  hoifilities^  it 
upon  the  ai^gument,  be  exa^y  ihaU  be  lawful*  under  any  order  of 
appBcabk  to  the  queftion  on  the  council,  to  import  into  the  Unit-' 
built  in  the  principal  cafe.  This  ed  Kingdom,  from  Europe  or 
aA  feemt  tp  have  been  palled  Jifriea%  iu  any  Britijh  (hip,  or 
chiefly  for  the  porpofe  of  eluding  fhip  belonging  to  any  country  in 
the  continental  fyitem,  by  per-  amity  with  his  majefty,  in  a^jf 
mitting  goods  to  be  brought  to  manner  navigatedf  (not  hi  any 
England  from  commercial  de-  manner  built>)  any  goods  and 
p6t8,  (whither  they  were  to  be  commodities,  which  may  be  law- 
carried  from  their  place  of  fully  imported*  being  the  growth 
growth  and  depofited,  for  the  or  produce  0/  any  country f  on 
purpofe  of  acquiring  a  new  na-  payment  of  the  fame  duties*  and 
ttonal  chara^er,  or  of  being  clofe  AibjeA  to  the  fame  rules,  regula- 
at  hand  for  a  fliorter  voyage  to  tions,  and  reftridtions,  penalties;, 
England,)  by  the  fame  fliips  and  and  forfeitures,  as  the  fame 
perfons  which  might  lawfully  would  be  fubje6l  to,  if  imported 
have  imported  the  fame  goods  dircdlly  from  the  place  of  the 
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864  CASES  IK  EASTER  TERM 

1813.  Mansfield  C.  J.  on  this  day  delivered  the  opinuAof 

^    ^  the  Court.    The  queftion  is,  whether  on  the  ftatute  aid 

Sewell 

^^  the  law,  this  infurance  is,  as  has  been  urged,  illegaL  A 

The  Royal  Ex-    great  deal  of  the  argument  need  not.be  adverted  to^cob' 

^''^Cwm     ""^"^  fidering  the  view  in  which  the  Court  feels  die  quettioi. 

Much  of  the  argument  was,, that  this  was  an  illegd 
voyage,  not  only  in  the  contemplation  of  the  mafter,  bst 
that  he  was  bound  by  the  charter-party  which  he  had 
entered  into,  to  purfue  it  at  all  events.  It  is  not  oecrf* 
fary  now  to  decide  what  would  be  the  confequence  oft 
*  perfon  entering  into  a  charter-party  for  a  voyage  Ottt  and 

home,  the  voyage  home  being  illegal,  and  of  his  Cepi- 
rating  it  into  two  voyages  by  infuring  the  oatwaid 
voyage  feparately,  and  the  homeward  voyage  feparatdf; 
the  Court  are  not  here  called  upon  to  decide  whether  in 
that  cafe  the  outward  voyage  is  part  of  the  homewaid 
and  illegal  voyage.  If  there  were  a  clear  locus  p^mteniif 
it  would  be  unneceflary  to  decide  that  the  outwatd 
voyage  was  illegal ;  for  if  the  captain,  getting  out  thi- 
ther, difcovered  that  he  was  on  an  illegal  charter-party, 
and  that  he  could  not  enforce  the  payment  of  his  freight, 
he  might  go  off  to  any  other  part  of  the  world ;  but  it  is 
not  neceflary  to  decide  this  queftion  in  the  prefent  cafe: 
for  we  think  that  the  ground  taken  by  the  Sefendint 
fails,  and  that  the  homeward  voyage  is  not  neceflarilj  an 
illegal  voyage.     This  veflel  clearly  is  not  entitled  to  die 


growth  or  produce  of  fuch  goods  nahieB  and  forfeitiires,  as,  ia  afe 

or  commodities  refpeAively»  in «  that  9£t  had  not  been  made>  the 

the  fame  Jhips  or  HjeJftU  rej^c-  fame  Ihip  and  goods  woold  bi 

tinfelyP     The  effea  of  the  a^  fobiea  to,  if  imported  direaif 

as  applied  to  this  cafe,  feems  to  from  SU  MubaeV%^  that  bca| 

be,  that  this  fliip,  being  neither  the  place  of  their  growthi  intk 

Britijk  regiftered,  not  Portugtufct  iame  (hip ;  f.  e*  in  a  Ihip  ncite 

but  belonging  to  a  country  in  Brit^  regiftered  or  Portwgmfti 

amity,  may,  however  navigated  which  penalties  wcrey  the  io^ 

as  to  the  crew,  import  goods,  (in  feiture  of  the  ihip  and  caifo  M- 

this  caie  fruit,)   from  St.  Mb-  dcr  the  nav^ation  ^Su 
clm€l\  fubjea  to  the  iamt  pe- 

I  '  prxfi- 
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priTileges  of  a  Briii/b  fhip,  but  is  to  be  confidered  as  i8l  j« 

an  alien  {hip.     As  fuch,  (he  could  not  come  to  England        gl^TT^ 
with  the  cargo  in  queftion;   were  it  not  that  by  the  v. 

ftat,  40  G.3.  €.6o.j  his  majefty  has  power  to  licenfe    The  Royal  Ex- 

.  J     i  >.  CHANGE  Aflurance 

Ihips  to  a  trade  direftly  contrary  to  the  adl  of  navigation.        Company. 

f.  e.  to  authorize  alien  Ihips  to  bring  home  this  fort  of 
cargo.  Non  conftat^  that  this  captain  would  have  per- 
formed this  voyage  without  obtaining  fuch  a  licence. 
If  there  were  any  officer  in  the  Azores  authorifed  to 
grant  it,  the  mailer  might  obtain  it  there:  if  not,  he 
might  wait  till  fuch  a  licence  was  fent  out  to  him  from 
England.  It  does  not  appear  to  us  by  any  evidence 
that  the  charter-party  bound  him  to  (ail  on  his  home- 
ward voyage,  before^  he  ihould  obtain  this  licence* 
The  fort  of  licence  to  be  obtained,  is  a  licence  to  import } 
therefore  it  was  not  neceflary  to  obtain  it  till  juft  before 
the  a£l  of  importation :  it  does  not  refer  to^the  a£l  of 
failing  homeward,  but  of  bringing  in  the  goods;  and 
therefore  we  are  of  opinion  the  rule  muft  be 

Difcharged. 


Scott  and  Another,  Ailignees  of  Starke,  a  ^^ 

Bankrupt,  v.  Jones. 

^  pHE  Plaintiff  declared  in  trover  for  an  agreement  in      Trover  lies 
^    writing  dated  the  23d  day  of  January  181 1,  made  for  an  unftamped 
between  /.  Ja,  2.nA  R.  Starke,  the  bankrupt,  whereby^  *8^^J^; '^^^ 
amongft  other  things,  Jay  agreed  to  let  to  Starke  a  piece  ment  of  a  penalty 

of  ground  fituate  in  Great  Suffolk  Street  in  the  parilh  of  and  ilamp-duty, 
**  ^      ^  "^       A  .     be  ftamped  and 

St.  George  the  Martyr,  Soutlnuark,  at  and  under  a  certain  rendered  available. 

rent,  and  on  certain  terms,  therein  particularly  mentioned      In  trover  for  a 
'  "  written  iufini- 

menU/emkle  that  it  is  not  neceflary  to  give  tfie  Defendants  notice  to  produce  it>  but 
that  it  may  be  proved  by  defcriptioo. 

and 
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and  whereby^  amongft  other  things,  Starit  agreed  to  biuld 
on  the  ground  two  fubftantial  brick  dwelling^hoafes  not 
inferior  to  third  rates,  and  for  the  term  of  57  years  from 
Midfummer  then  laft,  to  be  fubje£l  to  all  the  corenants 
contained  in  the  corporation  of  the  bridge-houfe  e(hte) 
and  Jay  agreed  with  Starke  that  he  (hould  hare  a  leafe 
of  the  ground  three  months  after  Jay  (hould  have  ob- 
tained his  leafe  of  the  corporation  of  the  bridgeJionfe 
eftate,  and  Starke  (hould  have  completed  the  houfes,  the 
faid  Agreement  being  then  and  there  in  full  force^  and  of 
great  value,  to  wit  the  value  of  500/.     Upon  the  trial  of 
the  catife  at  the  London  fittings  after  Trinity  term  1812, 
before  Mansfield  C.  J.,  the;  cafe  was^  that  Starke^  who  was 
a  builder,  had,  after  making  the  agreement  in  queltioo, 
become  a  prifoner  on  mefne  procefs  for  debt,  and  had 
afterwards  depofited  the  agreement  with  the  Defendant 
as  a  fecurity  for  the  price  of  timber  which  the  Defendant 
had  fumifhed  him  in  order  to  carry  on  his  building  on 
the  demifed  premifes,  and  had  afterwards  executed  an 
affignment  thereof  to  the  Defendant  by  way  of  mort- 
gage, the  houfes  being  partly  ereded«    Starke  having 
become  bankrupt  by  continuing  two  months  under  that 
imprifonment,  fo  tliat  the  ^Q,  of  bankruptcy  was  inchoate 
before  the  depofit  and  affignment,  the  PlaintiflFs,  who 
were  his  affignees,  now  brought  trover  for  the  agree- 
ment ;  in  confequence  of  notice  from  the  Plaintiffs,  the 
Defendants  produced  the  agreement  at  the  trial,  when 
it  appeared  to  be  of  that  defcription  which  requires  a 
fixteen  fhillmg  ftamp  under  the  (tatute  48  G.3.  r.  149. 
fchedule  i.  part  i.    Agreemefit^   but   to   be   unftamped, 
whereupon  Mansfield  C.  J.  refufed  to  receive  it  in  cri- 
dence,  holding  it  inadmiffible  for  any  purpofe  whatefcr, 
and,  conceiving  that  the  aAion  could  not  be  maintained 
unlefs  the  inftrument  were  produced  and  read,  non- 
fuited  the  Pbuntifis. 
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Bejl  Serjt.  in  Michaelmas  term  x8iai  moved  for  a  rule 
mji  to  fet  afide  the  nonfuit  and  have  a  new  trial.  He 
urged  that  this  was  an  a£^ion  againft  one  who  was  no 
party  to  tlie  agreement^  the  Ptaindfis  wanted  to  get  it 
from  him  in  order  to  have  it  ftamped»  that  they  might 
enforce  it  againft  the  party  to  it.  Neither  this  Court, 
nor  a  court  of  equity  had  jarifdi&ion  to  make  the 
Defendanti  bemg  a  third  perfon,  produce  the  paper  to 
be  ftamped.  The  reafoning  in  Haivlfwood*^  cafe, 
2  Eafti  P.  C.  955*  was  applicable  here;  this  was  a  mif- 
application  of  the  ftamp  laws ;  Aey  were  only  meant  to 
go  fo  far  as  to  prevent  the  inftrument  from  being  evi- 
dence to  fubftantiate  the  contra^  between  the  parties  in 
a  court  of  juftice:  the  Plaintiffs  come  here  only  to  fay, 
that,  as  againft  a  wrong  doer^  they  are  entitled  to  the 
pofleffion  of  the  ^per. 

Chambre  h  That  which  may  be  the  fubje£t  of  an 
z&iotif  muft  be  a  thing  of  value  i  and  to  fee  whether  it 
is  of  value,  it  muft  be  looked  aty  and  if  it  be  as  defcribed 
in  the  declaration  as  a  memorandum  of  an  agreement,  or 
inftrument  in  writing,  havii^  no  ftamp,  it  cannot  be 
looked  at ;  and  therefore,  if  it  has  no  ftamp,  it  muft  be  of 
no  value :  this  is  a  piece  of  paper  of  no  value  at  all :  the 
Plaintiffs  cannot  maintaia  an  zGtion  for  a  paper  of  no 
value.  There  was  a  cafe  wherein  certain  reifluable  bills 
of  country  bankers,  which  may  be  reiflued  for  a  certain 
number  of  times,  were,  after  being  paid  by  their  banker 
in  London,  ftolen  on  their  pafiage  back  to  the  country 
banker ;  and  inafmuch  as  the  ftamps  were  not  yet  ufed 
up,  and  therefore  were  of  fome  value,  it  was  held  that 
the  notes  might  be  the  fubje£l  of  felony ;  but  it  was 
taken  for  granted,  that  if  there  had  been  no  ftamp  on 
them,  they  would  have  been  of  no  value.    The  cafes  of 

Hawkeswood,  and  the  like,  go  on  a  very  different  ground 

from 
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from  this :  here  the  paper  is  unavailable  by  the  default  of 
the  party. 

GiBBS  J.  It  was  not  neceflary  here  to  give  any 
notice  to  produce  this  paper:  the  Plaintiffs  might j  wxdt- 
out  (hewing  itj  have  recovered  for  it  in  trover^  upon  tBe 
defcription  given  of  it  in  evidence.  It  ufed  to  be  the 
pra£lice  in  a£lions  of  trover  for  bills  of  ezchangej  to 
give  notice  to  produce  the  bill :  it  has  very  lately  bem 
held  in  the  Court  of  Sling's  Benchj  that  fuch  nodce  ii 
unneceflary.  My  difficulty  is,  how  to  fay  this  paper  ii 
not  of  fome  value :  how  that,  which  by  paying  loL 
can.be  ma4e  worth  50/.  is  to  be  faid  to  be  of  no  value. 
He  referred  to  HgtwtfwooiFs  cafe. 

Tie  Court  granted  a  rule  ntfi. 

On  this  day  Vaugban  Serjt.  (hewed  caufe  againfi  die 
^rule,  and  Beft  fupported  it. 

« 

Per  Curiam.  This  inftrument  is  a  thing  capable  of 
having  a  value  given  to  it  by  being  (lamped.  The  meaiii 
ing  of  the  afl  is,  that  it  (hall  not  without  a  (bmp  be 
available  as  between  the  parties,  fo  as  to  enable  them  to 
enforce  the  agreement. 

Rule  abfolute.  («) 

(a)  Confer  Rex  V.  CiO/cih  ^utUt  I.  ZOZ. 
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Y&13. 


Brine  v.  F£atherst6ne.  May  as* 


'FHIS   was   an   aftion    upon   a   policy   of   infurance      Ifan  infurance 

'dated  3d  Jk//;r  1811  upon  the  fliip  Mary  Ann,  and  J^y^  inference 
her  freight   and   cargo,  at  and  from  Meffina  to    her  and  computationy 
port  or  ports  of  difcharge  in  the  channel,  not  to  the  ^**  fn^u^*j^* 
Eajhvard  of  Portfmouthy  with  liberty  to  touch  at  Malta  ^^  ^^^  of  efie^- 
and  Gibraltar y  at  a  premium   of  ten   guineas  per  Cent,  ing  a  policyt  it  is 
Upon  the  trial  of  this  caufe  at  Guildhall^  at  the  fittings  "^jdin^U^  po- 
after  Trinity  term  18 12,  before  GiUs  J.,  one  part  of  the  licyy  though  the 
defence  attempted  to  be  eftabli(hed,  was,  that  Evitty  the  ^^  was  utteriy 
broker  employed  to  effe£t  the  policy  for  the  Defendants,  ^^^^^  ^ot 
had,  on  the  28th  of  June,  when  MarJbaHy  who  under-  taking  the  pains 

wrote  for  the  Defendant,  and  who  was  not  the  firft  under-  ^  *"^^^  ^^ 

were  the  facts  on 

writer,  put  his  name  on  the  flip,  reprefented  to  him  that  which  the  broker 
the  Mary  Ann  was  then  eii  her  near  Mejfmay  or  at  Mef-  formed  his  con- 
Jinay  or  on  her  homeward  voyage.     Macallum^  an  under-      Ko  evidonce  can 
writer,  who  had   figned   the  flip  after  Marjbally   had,  be  received  of  re- 
before  fubfcribing  the  policy  learned  that  the  Mary  Ann  u'* Ji^^^ft^^^ 
had  then  failed  only  two  days  from  Falmouth ^  and  had  broker  to  other 
communicated  this  faft  to  Eviit  before  Mar/hall  had  ^^^^^  ^^"^ 
executed  the  policy,  and  had  thereupon  withdrawn  his  fubfequent  to  the 
own  name,  and  refufed  to  fubfcribe  the  policy;    i'v/z/^firiliiBderwriter. 
did  not  however  communicate  this  faft  to  MarJIialli  but    ^     refentationf 
fuffered  him  to  fubfcribe  the  policy.    The  Defendants  to  the  firft  under- 

alfo  called  other  fubfcribers  to  the  policy,  neither  of  "^^^ "  '*^**^?1^ 

,        -  rt  ,         .  •       more  on  precedent 

whom    was    the    nrtt    underwriter,    to    prove     what  thanonrcafon. 

reprefentations  had  been  made  to  them.  Evitt  had  on 
the  8th  of  June  effe^ed  a  policy  on  the  (hip*s  outward 
Toyage ;  which  Mar/ball  hxmfelf  underwrote  for  the  De- 
fendant. Th^  Grave/end  printed  lift,  which  was  kept 
for  public  infpection  at  LloyeTsy  (hewed  that  tlie  Mary 

Ann 
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1813.  Ann  failed  on  the  15th  of  June  from  London:  fiat  fuled 
from  Falmduth  on  the  30th  of  June^  (he  did  not  go  direfl 
to  MeJfintL^  but  to  Mdia  for  a  cargo:  fhe  ftopped  at 
B.  Gihratiar  for  a  confiderablf  timet  aad  irinfe  file  lay  at 
MalU^  being  unable  to  obtain  freight^  flie  was  coppered 
%ith  copper  which  (he  had  carried  out  widi  her.  She 
afterwards  obtained  a  lading  there^  and  cnried  it  to 
Miffina^  and  there  toc^  in  a  Cargo  for  the  homeward 
voyage^  on  which  (he  jfailed  on  ill  NoveHtberf  and  in  the 
courfe  ther66f  was  captured.  The  Fiaintifiti  on  the  8th  of 
NovtmbeTf^  effecting  a  farther  palicyy  paid  14  gmneai/^r 
C0M  premium.  The  teftimony  of  Bvitt  not  agreting  wUi 
that  of  the  Plaintiff's  witaefles  as  to  tha  leprefeotatkms 
he  bad  made^  it  was  put  to  the  jury^  tiiat  the  witnefles, 
either  on  Ae  one  fide  or  the  othefy  muft  be  perjured: 
GiUf  h  thou^t  that  there  bad  been  no  nufirepcefentatioa 
of  any  faflt  nor  any  fraud;  and  to  avmd  tiie  policy  diere 
muft  be  fraud  1  ihat  the  teftimony  of  both  fett  of  wit- 
nefli^  was  reconcileable^  upon  the  fuppofition  that  the 
broker  had  only  ftated  his  opinion  and  die  inference 
refpeAittg  the  ftate  of  die  feflel»  wtuch  he  drew  firom 
circumftances ;  and  that  a  miftake  in  that  opinioa  would 
not,  unlefs  it  were  given  with  a  fraudulent  intenl|  avind 
the  policy.  If  the  underwriters  had  intended  to  rely  on 
his  opinion  and  computadon^  they  fliould  jiave  enquired 
the  grounds  of  it,  and  then  they  nught  hare  chofen 
whether  they  would  adopt  it  or  not  A  rq^refentation 
of  a  tz€t  made  by  the  broker,  if  falfe,  would  aroid  the 
policy.  The  fuppreiCon  of  a  material  fa£l  was  a  fraud : 
but  there  was  a  wide  diftinftion  between  ftating  a  fafi 
and  an  opinion.  What  the  broker  ftated  was  only 
an  inference  which  he  drew  from  fads  i  if  the  under- 
writer did  not  enquire  what  the  fads  ^Ikrere  on  which  the 
broker  founded  his  conclufion,  the  fallacy  of  die  conclu- 
fion  did  not  avoid  the  policy*    If  there  were  any  faQs 

exifting, 


IK  THE  Fifty-third  Tear  of  GBORGE  HI.  871 

exifting,  by  which  it  was  rendered  impoflible  to  draw         1813.  ' 

fuch  a  cdnciution  as  the  brokeir  exprefied,  it  would  be 

a  badge  that  the  conclufion  was  fraudulent ;  but  in  this 

cafe  there  was  no  evidence  of  his  being  acquainted  with  Feathkrston® 

any  fuch  thing.     The  broker  here  ftated  merely  his 

opinion  that  the  (hip  was  arriving  or  had  arrived.  If  here 

he  had  ftated  his  computation  as  hCt,  as  in  Macdowall 

V.  Frazer^  i  Doug.  260.  he  would  be  bound  by  it  i  he 

could  not  here  mean  to  ftate  it  as  a  i^(k%  for  he  ftates 

{he  was  in  one  of  three  fituations.    Although  his  opinion 

i^as  falfe,  yet  if  it  were  not  mifreprefehted  by  fraud>  it 

would  not  avoid  the  policy.      He  was  Wrongly  difpofed 

to  think  that  an  underwriter  ihould  not  lightly  attri-  ^ 

bute  fraud  to  a  broker.    The  learned  Judge  received 

the  evidence  of  reprefentations  made  to  underwriters 

fubfequent  to  the  firft^  with  faefitation  on  the  qneftion 

of  its  admiffibiiity.    The  jury  found  a  verdid  for  the 

Plaintitf: 

P^aiigban  Sexjt.  in  Michaelmas  toxm  iSll  obtained  a 
rule  nt/l  to  fet  afide  this  verdi£l  and  enter  a  verdi^l  for 
the  Defendants,  upon  the  ground  that  Evitty  having, 
before  the  Defendant  fubfcribed  the  policy,  known  his 
former  reprefentation  to  be  falfe,  therefore  ought  to  have 
corrected  it,  and  not  fuffered  the  Defendant  to  com- 
plete the  contradL 

On  this  occafion,  with  refpe£l  to  the  evidence  of 
reprefentations  to  others.  Heath  J.  faid,  that  the  evi- 
dence of  reprefentations  made  to  the  firft  undervmter 
had  been  admitted  \  but  that  that  was  rather  on  prece«» 
dent  than  on  reafon  {a).  Mansfield  C.  J.  (aid  it  never 
had  been  extended  to  any  underwriters  fubfequent  to 
the  firft.  The  reafon  why  it  was  admitted  as  to  the 
firft,  was,  that  the  others  were  apt  to  pin  their  faith 

(«)  And  fee  Forrefter  y#  Pig9u%  i  Mmde  isf  Selw*  9. 

upon 
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upon  the  judgment  of  the  firft,  which  reafon  did  not 


^  extend   to    reprefenutions   made  to  later   fubfcribcn. 

n,.  Gibhf  J.     I  thinks  fubjeft  to  the  opinion  of  the  Omit, 

F^THEBSTONE.  this  evidence  was  not  admiffibre;    I  have  looked  into 

all  the  cafes,  and  none  of  them  carry  it  further  than 
a  reprefentation  to  the  firft  underwriter  \  and  neither  of 
thefe  was  the  firft. 

Shepherd  and  Lens  Serjts.  in  this  term  fhewed  caufe. 
The  parties  might  have  afcertained  by  the  Grav^eni 
lift  the  true  time  of  the  (hip's  failing,  and  therefore 
ought  not  to  have  relied  on  loofe  converfation  and  coo- 
jefture,  which  materially  differs  from  the  pofitive  af- 
fertion  of  a  fpccific  faA,  fuoh  as  was  the  cafe  m  Mm* 
dowall  V.  Frafer.  The  underwriter  might  have  enquired 
the  ground  of  the  broker's  opinioni  and  then  he  would 
not  have  been  milled:  this  was  no  mifreprefentation» 
nor  a  wilful  concealment,  there  was  no  evidence  m  the 
caufe  where  the  Plaintiflf  lived,  or  that  he  knew  the  cir- 
cumftances  of  the  ihip's  failing. 

Beft  Sexjt.  and  Faugian,  in  fupport  of  the  rule,  coo* 
tended  for  that  which  is  laid  down  by  Lord  EiUnhrmfk 
C.  J.  in  Hulle  v.  Cooper^  14  Eaft^  480.,  viz.  .that  when 
a  broker  propofes  a  policy  to  an  underwriter  on  a  (hip 
at  and  from  a  certain  place,  it  imports  either  that  the 
(hip  is  there  at  the  time,  or  (hortly  will  be  there ;  for 
if  (he  is  only  to  be  there  at  a  diftant  period,  that  might 
materially  increafe  the  rilk.  lit  this  cafe  it  was  within 
the  knowledge  of  tlie  broker,  or  at  leaft  of  his  principal, 
that  the  (hip  was  not,  nor  could  be,  at  or  near  Mejina^ 
when  the  policy  was  efie^edf  and  therefore  that  b& 
ought  to  have  been  exprefsly  communicated  by  the 
principal  to  his  broker,  and  by  the  broker  to  the  under- 
writers, for  the  policy  was  effeded  on  the  3d  of  JmIj 

in 


/ 


BUINE 


IN  THE  Fifty-third  Tear  of  GEORGE  III.  873 

•     » 

In  confequence  of  inftru£lion8  written  from  Falmouth  18 13. 

on  her  failing  thence  on  the  30th  of  June.  It  is  ma- 
terial that  this  communication.^  fhould  be  made,  on 
account  of  the  difference  in  premium  between  fummer  Featherstone. 
and  winter  rifks,  and  the  concealment  that  the  ri(k 
intended  to  be  infured  was  a  winter  riik,  (and  this  (hip 
did  not  fail  from  Mejfttia  till  November^  avoids  the 
policy. 

Mansfield  C.  J.  I  have  .often  wondered  at  the  ex- 
treme negligence  of  underwriters.  In  this  cafe  no  one 
takes  the  trouble  to  look  a(  Lloyd*^  lift,  to  fee  when  the 
{hip  fails,  or  where  (he  is :  here  is  a  converfation,  and 
the  broker  denies  that  he  ever  made  any  fuch  reprefenta- 
tion  as  is  imputed.  This  is  not  at  all  like  the  cafe  cited  . 
from  Dougliu.  This  is  merely  a  reprefentation  of  a 
very  wild  and  ftrange  conjecture  of  the  broker :  he  was 
very  carelefs.  It  always  ftruck  me  very  ftrongly,  that 
if  a  (hip  was  infured  at  and  from  Jamaica  to  London^ 
it  muft  be  inferred  (he  was  then  at  Jamaica ;  but  I 
have  feen  fo  many  infurances  on  homeward  voyages 

fubfcribed  without  the  leaft  knowledge  in  the  under- 
writer where  the  fhip'was,  that  I  am  perfuaded  that  no 
fpecial  juryman  would  pay  the  leaft  attention  to  that 
matter. 

Heath  J.  I  am  of  the  fame  opinion.  It  would  be 
extremely  mifchievous  in  the  multiplicity  of  bufinefs 
which  an  infurance  brokeT  has  to  tranfa£l,  if  he  were 
bound  to  remember  and  difclofe  the  circumftances  of 
every  former  relevant  tranfa£lion  in  which  he  has  been 
engaged.  There  is  a  cafe  in  2  Eq.  Ca.  Abr.  68 a*  D. 
margin,  *.,  where  Mr.  Pigott,  the  conveyancer,  had  a 
title  laid  before  him,  with  notice  of  a  certain  incum- 
brance, and  prefently  another  abftrad;  was  laid  before 
him  without  notice  of  it,  and  an  attempt  was  made  to 
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apply  to  the  fecond  principal  the  notice  made  to  the 
conveyancer.    No,  fays  the  Court,  he  cannot  beex- 
pedtfd  to  carry  in  his  head  all  the  incumbrances  on  all 
FEiLTHSBSiONE.   the  abftrads  he  reads.    The  fame  thing  applies  to  the 

multiplicity  of  policies  which  tliefe  perfons  eStSt, 

Chambre  h  concurred. 

GiBBS  J.     I  was  glad  at  the  trial  to  avoid  imputation 
on  either  of  thefe  conflifting  witnefles,  and  therefore 
it  muft  be  taken  that  MarJbaW^  evidence  went  co  the 
jury  as  true,  and  that  was  a  fair  ground  for  the  De- 
fendant to  move  on  ;  but  the  way  I  put  it  to  the  jury 
was  this,  that  fuppofe  Evett  faid  what  Mat^uU  fworci 
it  was  only  a  ftatement  by  him  of  a  concluGon  which  he 
drew,  and  if  there  were  reafon  to  doubt  the  trudi  of 
that  conclufion,  the  underwriter  (hould  have  enquired 
into  the  fa^is  that  raifed  the  ground  of  that  expefbtioa. 
lliis  is  not  like  the  cafe  of  M^Dcwall  v«  Fraftr^  for  tfaeie 
the  broker  reprefented  as  a  fa£t  that  the  (hip  was  fieen 
in  iiit  Delanvarii  on  the  nth  of  December ^  and  diete- 
fore  the  underwriter  would  natually  fuppofe  that  the 
broker  was  informed  of  that  as  a  fa£l,  not  as  an  is* 
ference  which  he  formed.    This  is  more  like  the  cafe  of 
Barber  v.  Fletcher^  Doug.  306.,  where  the  broker,  fpeak- 
ing   of    the    (hip   infured,    with  feveral   ethers,  faid, 
<<   which  veflels  are  expelled  to  leave   the  coafl  of 
Africa  in  November  or  December  1777,**  and  in  truth  the 
veflel  in  queftion  had  failed  in  May  1777,  and  Lord  Manf- 
field  C.  J.  held  that  the  reprefentation  was  not  material :  it 
was  only  an  expe£lation,  and  the  underwriters  did  not 
enquire  into  the  ground  of  the  expectation. 

Rule  difcharged. 
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1813. 

Halliday  and  Another  v.  Fitzpatric^.  May  %$. 

TN  this  TLStion  brought  by  Join  HalHdaj^  bail  were  put      If  the  bail  ac- 

in  and  appeared  to  juftify  at  the  fuit  of  John  Halliday:  knowledge  in  a 
,        ,       J^^  ,    ,    .  .  ,    .,         i     caufe  in  which  the 

but  the  officer  entered  their  recognizance  as  bail  at  the  plaintiff  is  cor- 

fuit  of  Charles  Halliday.     The  Defendant  having  fur-  ^^^Y  n^ned,  and 
rendered,  the  bail  had  obtained  a  rule  nifi  to  amend  the  jnifprifion  inoM^ 
committitur  and  the  bail-piece,  by  altering  the  name  of  r^&Xy  names  the 
Charles  to  John,  and  to  ftay  proceedings  againft  the  baU,  Pl«^tiff  in  the 

'  '  00  recognizance  or 

bails  the  recogni- 
Bejl  Serjt.  (hewed  caufe  againft  this  rule,  contending  zance  may  be 

that  no  alteration  could  be  made  in  the  bail-piece,  be-  jj^^jmce  of  the 

caufe  it  would  be  making  a  new  contraA  for  the  parties  bail,  by  fubftitut- 

into  which  they  had  never  entered,  and  would  at  leaft  *??,  ^^^  Plaintiff  s 

,  ,  ,  right  name* 

put  the  Plaintiff  to  a  new  adiion  againft  the  bail,  or 

rather  would  defeat  the  plaintiff's  pvefent  a£tion,  and  he 

could  have  no  new  adion  in  lieu  thereof ;  nor  could  the 

bail  after  the  amendment  be  indidled  for  perjury,  not 

having  fwom  to  their  fufficiency  in  the  a£lion  which 

would  then  appear  on  the  record. 

Per  Curiam.  The  bail  could  not  aver  againft  the 
record,  therefore  it  would  bind  them  after  the  amend- 
ment. The  record  is  not  the  contract,  but  is  only  the 
record  of  the  contra£l,  and  if  there  be  a  clerical  mif- 
prifion,  it  may  be  amended.  It  is  the  bail  who  make 
this  application,  and  fwear  they  entered  into  the  contra^ 
with  reference  to  the  one  name,  add  the  Court,  without 
their  privity,  have  inferted  another  name  in  the  record. 

Rvie  abfolute. 

Shepherd  Scrjt.  contrh. 
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1813. 

(IN  THE  EXCHEQUER.CHAMBER.) 
May  28.  Anonymous. 

Intereft  given      f^ASELEE  moved  for  intereft  upon  the  affirmance  of 
on  aflBrmance  of      V-T  .  rr«i         n-  yr      /• 

a  judgment  on  a  '^  judgment  m  error.     The  aQion  was   aJumf^U 

promife  to  give  a    and   was   founded   upon    an    inftrument   whereby  the 
mortgage.  Plaintiff  in  error  acknowledged  that  he  owed  the  De- 

fendant in  error  a  certain  fum,  for  which  he  had  giteo 
him  a  promiflbry  note  payable  at  a  day  named,  and  bad 
alfo  dcpofited  the  title-deeds  of  an  eftate  therein  men- 
tibned,  and  engaged  to  execute  a  mortgage  thereof. 
He  faid>  that  in  Michaelmas  term  1812  intereft  had 
been  allowed  on  a  letter  promifing  to  give  a  bond. 

Rule  abfolute. 


Maj  18.  Gye  v.  FeLTON. 

No  allien  can    H  ^HE  Plaintiff  declared,  that  by  an  indenture  of  appren- 

be  maintained  for  ticefliip  of  7th  November  1 809,  Thcmas  Shephtriy  an 

narbounng  an  ap-  .  •• 

prentice  as  fuch,     infant  under  the  age  of  2 1  years,  by  and  with  the  con- 

if  the  matter  to       fcnt  and  approbation  of  Aiary  Gye,  his  next  friend,  tefti- 
butt's  was^cn      ^^^  ^y  ^^^  executing  that  indenture,  put  himfclf  ap- 

not  an  houTe-         prentice  to  the  Plaintiff,  by  the  name  and  addition  of 
.keeper,  and  of  the 
age  of  24  years. 

Whether  in  an  adlion  by  a  mailer  for  hariiouring  hit  apprentice  it  it  neceflary  fiorkia 
to  prove  that  he  has  made  oath  that  the  premium  mentioned  in  the  indentures  is  ikt 
whole  premium  he  has  received,  qu^re. 

Whether  a  mailer  who  exercifes  a  trade  not  within  the  flatute  5  £//s.  r.  4.  can  I^ 
gaily  take  an  apprentice*  qiuert. 

The  ilamp-duty  on  indentures  of  apprenticeihip,  where  the  premium  exceeds  soU 
and  is  lefs  than  looL^  is  5cj.  by  48  C  3.  c.  149. 

If  it  be  doubtful  whether  a  Aatute  declaring  an  a(Sl,  inftrument,  or  contnd  vv& 
makes  it  voidable  only,  another  daufe  in  the  fame  flatute  impofiug  a  penalty  on  fixk 
adl,  inibument,  or  contradl,  is  a  dear  teft  that  it  is  ifJofaSo  void. 
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H.  Gye  of  the  city  of  Bath^  printer,  to  learn  his  art,  and 
"with  him,  after  the  manner  of  an  apprentice,  to  ferve  from 
the  day  of  the  date  thereof  for  the  term  of  feven  years  then 
next ;  by  viftue  of  which  indenture,  T.  Shepherd  entered 
and  was  received  into  the  fervice  of  the  Plaintiff,  as 
fuch  apprentice,  and  continued  in  fuch  fervice  until  tlie 
aotli  July  181 1,  when  he,  ftill  being  the  Plaintiff^s  ap- 
prentice  under  the  faid  indenture,  unlawfully,  without 
the  Plaintiff's  licence  or  confent,  and  againd  his  will,  de- 
parted from  his  fervice,  and  came  to  the  Defendant ;  and 
that  the  Defendant,  well  knowing  Shepherd  to  b(f  the 
Plaintiff's  apprentice  under  that  indenture,  but  contriv- 
ing to  injure  the  Plaintiff,  and  deprive  him  of  the  fervice 
of  Shepherd^  and  of  the  profits  thereof,  wilfully,  wrong- 
fully, and  witliout  the  Plaintiff's  licence,  and  again  ft 
his  will,  received  Shepherd^  fo  then  being  the  Plaintiff's 
apprentice,  into  the  Defendant's  fervice,  and  harboured, 
and  kept  him  a  long  time,  whereby  the  Plaintiff  loft  his 
fervice  and  the  profits  thereof.  The  caufe  was  tried  at 
Guildhall y  at  the  fittings  after  Trinity  term  18 12,  before 
Mansfield  C.  J.,  when  a  verdift  was  found  for  the  Plain- 
tiff, which 

Shepherd  Serjt.,  \n  Michaelmas  term  18 12,  obtained' 
a  rule  nift  to  fet  afide,  and  to  enter  a  nonfuit,  upon 
four  objections  which  had  been  referved  to  him  at  the 
trial,  viz.  i.  That  it  was  proved  that  the  Plaintiff,  to 
whom  Shepherd  was  apprenticed,  was  not  a  houfekeeper, 
as  required  'by  the  ftatute  5  Eliz,  c.  4.  /.  26.,  bat  lived 
and  wrought  with  his  mother,  who  kept  house,  and  to 
whom  the  trade  belonged.  2.  That  the  Plaintiff,  who 
was  ^  printer,  carried  on  no  trade  mentioned  in  the 
ftatute  5  Eliz.  c,  4.  and  therefore  was  not  capable^ of 
having  an  apprentice.  3.  That  the  Plaintiff  was  not 
24  years  old,  as  required  by/  16.  of  that  aft,  when  the 
indenture  of  apprenticelhip  averred  in  the  declaration, 
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1813.  and  proved,  was  executed.     4.  That  the  indentures  were 

received  in  evidence  without  proof  being  given  that  the 
party  on  whofe  behalf  the  fame  were  given  in  evidence 
had  firft  made  oath  that  to  the  bed  of  his  knowledge  the 
fum  therein  for  that  purpofe  inferted  or  mentioned  was 
really  and  truly  all  that  was,  dit%Gtly  or  indireAly,  giveoi 
paid,  or  fccured,  or  contra&ed  for,  on  behalf  or  in  refped 
of  fuch  apprentice,  to  or  for  the  benefit  of  the  mailer 
with  whom  fuch  apprentice  was  put  or  placed,  as  was 
required  by  the  ftatute  of  8  jlnn.  c.  9.  /•  43. 

£e/l  Serjt.  in  this  term  fnewed  caufe  againfl  the  mk. 
The  obje£kion  to  the  validity  of  the  indentures  for  want 
of  compliance  with  the  requifites  of  the  ftatute  of  EBsta- 
heth  can  only  be  taken  by  the  parties  themfelves,  as  hath 
been  determined  in  the  cafes  of  R^x  v.  5/.  Nicidoj,  J^vnch^ 
I  Bott,  525.  S.  C.  Burr.  S.  C.  171.  Wincbcomb  v.  Wuh 
chefter^  Hob.  1 66.    Barbery.  Dennis^  I  Salk.  68.,  and  Rex 

V.  Everedy  I  BoU^  530.    S.  C.  Salk.  26.  ace.    With  refped 
to  the  oath  required  by  the  ftatute  of  Anne^  if  it  be 
ufually  made,  it  is  depofited  at  the  ftamp-office ;  it  never 
yet  was  produced  or  required  on  the  trial  of  fimilar  ac- 
tions.    The  ftatute  does  not  require  the  oath  to  be  re- 
duced to  writingi  nor  defignate  when  and  how  It  is  to  be 
taken,  but  it  is  to  be  prefumed  that  the  ofEcers  of  the 
ftamps  take  due  care  that  the  ftamp  fliall  not  be  affiled 
to  the  indentures,  unlefs  the  oath  is  made ;  and  it  would 
caft  a  grievous  burthen  on  apprentices,  if  they  could  not 
obtain  admifTion  to  any  corporation,  without  proof  that 
the  fum  inferted   in  their  indentures  had    been  fwon 
to,  not  by  the  apprentice  himfelf,  but  by  fome  other. 
According    to    the    dodlrine   of  AJon  J.     in   Rex  t. 
Everedy  the  a£l:  of  an  apprentice  in  running  away  it 
not  a  diflent  from  and  avoiding  of  the  indentures  by  the 

party. 

ft 
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Shepherd  and  Vaughan  Serjts.  in  fupport  of  the  rule. 
The  (tamp  on  the  bond  was  a  50/.  ftamp  ;  the  premium 
was  99/.  19/.  The  ftatute  of  Anney  which  is  not  re- 
pealed by  the  ftatute  48  G.  3.  c.  149.,  impofes  a  duty  of  Fkltok. 
I/,  in  the  pound,  when  the  apprentice  fee  exceeds  50/.; 
therefore  the  ftamp  does  not  denote  the  payment  of  the 
full  confideration  money.  {Per  Curiam.  The  ftatute 
48  G.  3.  c.  149.-  Schedule.  Part  i.  repealing  the  duty 
impofcd  by  the  ftatute  oi  Anne^  impofes  50/.  duty  on  in- 
dentures of  apprenticeftiip  where  the  fum  paid  exceeds 
50X.,  and  does  not  amount  to  100/. ;  and  it  was  in  evi- 
dence in  this  cafe  that  99/.  19/.  only  was  paid.]  That 
aft  does  not  however  repeal  the  other  regulations  of  the 
z£k  of  Anney  and  therefore  it  is  ftill  incumbent  on  the 
mafter,  who  fues  in  this  cafe,  to  prove  that  he  has  taken 
the  oath  direfted,  and  complied  with  all  other  requifites 
thereof.  Rex  v.  Gainjboroughy  Burr.  S.  C. 5 8<^.  S.C.  I  Bott^ 
546.  As  to  the  other  point,  there  is  great  difficulty  in 
holding  that  an  inftrument  fliall  be  only  voidable,  when 
the  ftatute  5  Eliz,  r.  4.  /41.  exprefsly  fays,  that  "  all 
indentures,  covenants,  promifes,  and  bargains,  of  or  for 
the  having,  taking,  or  keeping  of  any  apprentice,  other- 
wife  thereafter  to  be  made  or  taken  than  is  by  that  fta- 
tute limited,  ordained,  and  appointed,  (hall  be  clearly 
void  in  law  to  all  intents  and  purpofes  whatfoever.**  In 
.  the  cafe  of  Smith  v.  Birch ^  i  Sejf.  Caf.  222.  S.  C. 
i^Bc//,  523.,  before  the  ftatute  31  G.  2.  r«  11.  had  re- 
pealed the  ftatute  oi  Elizabeth  in  this  refpeft,  it  was 
holden  that  an  aftion  could  not  be  maintained  for  fe-« 
ducing  an  apprentice,  who  was  bound  by  a  deed  ftyling 
itfelf  an  indenture,  but  not  indented.  The  opinion  of 
AJlon  J.  that  an  apprentice  abfconding  did  not  thereby 
(hew  his  diffent  to  the  ibdentures,  is  a  ftrange  decifion. 
In  the  prefent  cafe  the  apprentice  had  firft  fpontaneoufly 
left  the  mafter,  before  he  went  to  the  defendant,  and 
being  required  to  ^return,  he  deliberately  refufed;  this 
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1813.  was  as  poCtive  a  diflent,  as  he  could  exprefs ;  and  after 

that  difTent,  it  was  not  illegal  for  the  defendant  to  taixx* 
tain  him. 

Cur.  adv.  vdif. 

"     On  this  day  Mansfield  C.  J.  delivered  the  opinioa  of 
the  Court. 

Mansfield  C.  J.    Upon  looking  into  the  ftatote 
5  EUz.  c.  4.  which  is  a  very  great  and  comprefaenfire 
law,  and  probably  was  at  the  time  a  very  wife  one,  to 
prevent  there  being  any  idle  perfons  in  the  kingdom,  it 
appears  that  fervants  are  obliged  to  be  hired,  and  appren- 
tices to  be  bound,  no  perfon  is  to  remain  idle  in  tbe 
whole  kingdom ;   but  with  refpedi  to  the  words  of  the 
4 1  ft  feftion,  on  which  the  prefent  queftion  arifes,  cer- 
-  tainly  they  at  firft  ftartle  one  :    it  fays,  «*  all  indentures 
made  otherwife  than  is  by  that  ftatute  appointed,  (haO  be 
clearly  void  to  all  intents  and  purpofes."    Yet  there  have 
been  many  cafes  cited,  which  fay,  that  indentures  which 
do  not  conform  to  the  a£i  (hall  be  only  voidable,  and 
not  void.     If  the  word  voidable  were  applied  to  adults' 
it  would  be  ettremely  ftrange :    with  refpect  to  infants, 
if  applied  to  them,  one  can  underftand  it.     In  all  thofe 
cafes  the  queftion  arofe  with  refpe£^  to  the  rights  of 
Infant  apprentices;   but  there  has  been  no  cafe  cited, 
where  the  do£lrine  that  the  contraft  is  voidable,  not 
void,  is  applied  to  the  cafe  of  a  mafter,  and  it  would  be 
very  Wonderful  if  there  were.     But  there  is  a  ground,  I 
think,  which  makes  it  impoffible  for  the  Plaintiff  to 
recover  in  this  cafe,  he  not  having  complied  with  the 
-provifions  of  this  a£):,  and,  contrary  to  the  exprefs  pn>> 
vifions  of  the  26th  fedion,  he  being  neither  a  houfe- 
holdcr,  nor  above  the  age  of  24 ;  for  befides  the  words 
making  it  void  to  all  intents  and  purpofes,  it  is  in  the 
fame  fcQlon  further  provided,  <<  that  every  perfon  that 
(«  (hall  from  thenceforth  take  or  newly  retain  an  appren- 

7  «<  tice, 
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**  tice,  contrary  to  the  tenor  and  true  meaning  of  that 
**  aft,  Ihall  forfeit  and  lofe  for  every  apprentice  fo  by 
**  him  taken^  the  fum  of  lo/."  So,  making  it  not  only 
void,  but  unlawful ;  and  if  fuch  a  taking  is  illegal,  and  con- 
trary to  this  law,  it  is  impoflible  that  the  mafter  can 
recover  damages  for  the  violation  of  a  fuppofed  right, 
originating  only  in  a  contradl  which  the  law  for- 
bids :  without  going  any  further,  therefore,  it  fuffices 
that  on  this  ground  the  rule  for  a  nonfuit  muft  be 
made 

Abfolute. 


Gye 

Felton. 


Gruggen,  Plsuntiff ;  White,  Deforciant. 


Moj  31- 


An  attorney 

ONSLOJT  Sent,  had,  at  the  inftance  of  the  cyro-  ^*^"»K  <^^  to 
pericdl  certsin 
grapher,  on  a  former  day  obtained  a  rule  nifi  for  an  fi„^^  -^  obedienct 

attachment  againft  the  attorney,  who  fued  out  the  writ  to  the  rule  of 

of  covenant  in  this  fine,  for  not  brxngincr  into  the  cyro-  F®"^  of  TriW/jr 

,       .         ,  termjiG.  3.,  the 

grapher's  office  the  fine  levied  in  this  caufe,  as  well  as  .Court  granted  an 

all  other  fines  wherein  he  was  the  folicitor,  purfuant  to  ^^t^njent  tgainft 
the  rule  of  Court  made  in  Trinity  term  1812,  and  that  the  application 
he  (hould  pay  to  the  fecondaries  of  the  cyrographer^s  made  at  the  m- 
office   the  cofts  of  this  application  5    he  moved  this  ^^^"^  ""^l^^ 

.  -        '  cyrographer. 

upon  an  affidavit  made  by  one  of  the  fecondaries,  that 

a  fine  between  thefe  parties  appeared  to  be  duly  le- 
vied of  Trinity  term  181 2,  that  this,  and  many  other 
fines  of  lands  in  SuJ?x  and  other  counties,  which  ap- 
peared to  have  been  fued  out  by  the  folicitor  in  que- 
tion,  and  to  have  pafied  the  king's  filver  office,  had  not 
been  brought  into  the  cyrographer's  office;  and  that 
repeated  applications  which  bad   been  made  by  the 

fecondaries 
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iecondaries  to  this  gentleman,  to  induce  him  to  perfeA 
thefe  fines,  the  completion  of  which  would  be  produc- 
tive not  only  of  fees  to  the  fecondaries,  but  of  itamp 
duties  to  the  crown,  had  failed  of  fuccefs. 


Shepherd  Serjt.  on  a  former  day  (hewed  caufe  agmfl 
this  rule,  upon  an  affidavit  of  the  attorney  that  he  had 
miflaid  fome  of  the  papers  and  deeds ;  and  endeavoured 
to  extenuate  his  offence,  wUch  the  Court  was  difpofed 
to  conflder  as  very  flagrant ;  the  Court  however  indulged 
him  with  time  until  the  fitting  of  the  Court  on  this  day, 
to  bring  in  and  complete  all  the  fines  and  pay  the  fees, 
upon  his  now  producing  an  affidavit  that  thefe  fines 
were  all  which  he  was  retained  to  folicit,  but  they  vere 
of  opinion  that  he  had  not  much  improved  his  cafe  by 
an  affidavit  he  produced,  dating  that  he  had  thrown 
abouth  is  clients'  title  deeds  in  confufion,  and  could  not 
find  them.  If  all  was  not  completed  by  the  time  fpe- 
cified,  the  Court  felt  itfelf  bound,  in  duty  to  the  foitors, 
to  make  the  attachment  abfolute :  if  he  had  rendered 
it  for  any  reafon  impoffible,  he  muft  bear  the  confe- 
quences  of  his  former  negled:,  which  had  rendered  it 
impoffible. 


Upon  this  day  it  appeared  that  this  gentleman  had 
brought  into  the  cyrographer's  office  no  lefs  than  forty- 
feven  fines,  but  he  had  not  chofen  or  had  not  ventured 
to  make  an  affidavit  that  thefe  were  the  only  fines  that 
were  then  unfinifhed  in  his  office,  whereupon  d)e 
Court,  after^  again  ftrongly  reprobating  the  negii* 
gence  by  which  a  praf^itioncr  fufTered  the  titles  of 
fo  many  of  his  clients  to  be  thus  expofed  to  the 
danger  of  being  loft,  and  commending  the  officer, 
who  had  done  what  was  exceedingly  right  and  honor- 
rablei  in  bringing  the  matter  before  the  Court,  as  was 
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his  duty,  made  the  rule  abfolute  in  the  terms  in  which 
it  was  prayed,  {a) 


(a)  See  Seymour  ▼•  Barktr^ 
ante^  2.  I98'9  where  the  Court  re- 
fufed  cofts  to  the  cyrographer ;  fo 
that  there  feems  to  be  a  diitindUon 
in  this  refpedi  between  the  cafe 


where  the  officer  applies  merely 
for  the  fake  of  regulating  the 
prance,  and  where  he  applies 
for  the  purpofe  of  puniihing  dif* 
obedience  to  a  rule  of  Court. 


1813. 
Gruogeh 

V, 

White. 


Doe,  on  Demife  of  Harcourt,  v.  Roe. 
Same,  on  Demife  of  Same,  v.  Ros. 

npHE   leflbr  of  certain  premifes  having  brought  an 

ejedment    for  nonpayment  of  rent,  and  obtained 

judgment   again  ft   the  cafual  eje^or,  and  executed   a 

writ  of  pofleflion,  Runnington  Seijt.,  on  behalf  of  the 

affignees  of  the  leflee,  who  had  become  a  bankrupt,  had 

moved  to  fet  afide^the  judgment  and  reftore  the  pof- 

feffion,  upon  payment  of  the  rent  arrear,  and  the  cofts 

of  the  adion ;  but  the  ajFignees  finding  that  the  amount 

of  the  rent  arrear,  which  had  not  been  ftated  to  them 

before  the  motion  made,  was  greater  than  the  value  of  the 

leafe,  they  neglefted  to  draw  up  the  rule.    Certain  other 

premifes  had  been  demifed  to  the  fame  leflee,  and  had 

come  by  affignment  to  one  of  the  perfons  who  were 

the  aflignees  of  the  bankrupt.     Another  eje£lment  was 

pending  between  the  fame  parties  for  recovery  of  thofe 

premifes,  and  the  like  judgment  had  been  pafled,  and 

the  like  rule  had  been  obtained  to  fet  it  afide. 


Maj%i* 


If  aparty  ob- 
taining a  rule  does 
not  choofe  to  pro- 
ceed on  it,  the 
other  i^arty  caanot 
compel  him. 

Upon  a  motion 
to  fet  afide  an 
eje^ment  and  re- 
ftore the  pofleffion 
upon  payment  of 
the  rent  due* 
and  cofts,  the 
rent  muft  be 
calcuUted  only  to 
the  lafi  rent-day, 
not  to  the  day  of 
computing. 


Beft  Serjt.,  who  appeared  on  behalf  of  the  leflTor,  for 
the  purpofe  of  (hewing  caufe  againft  both  thefe  rules, 
infifted,  that  in  the  firft  of  thefe  caufes,  the  affignees,  by 
applying  to  the  Court,  had  pofitively  engaged  to  draw  up 
the  rules  to  pay  the  rent  anear,  and  refume  the  pof- 

feffion 
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feflion  of  the  premifes^  (which^  pending  the  a£lioni  had 
become  dilapidated,)  and  prayed  that  the  Court  would 
compel  them  fo  to  do,  or  punifh  them  for  tlie  omiiEoQi 
as  for  a  contempt  of  the  Court. 


The  Court  was  unanimous  that  the  tenants  onlv  came 
to  pray  an  indulgence,  and  that  the  Court,  in  granting 
it,  only  conferred  on  them  a  right  which  they  might 
abandon,  if  they  found  it  not  worth  purfuing ;  if  thej 
did  not  choofe  to  avail  themfelves  of  the  indulgence, 
the  Court  could  not  compel  them  fo  to  do,  and  the 
Plaintiff  could  only  difcharge  the  rule  with  coils,  which 
was  done. 

In  the  other  caufe  the  prothonotary  reported  that  he 
had  computed  the  rent  for  the  fractional  time  which  bad 
'  elapfed  between  the  lad  day  whereon  the  rent  was  made 
payable  by  the  leafe,  and  the  time  of  the  appointment 
before  the  prothonotary,  and  that  fuch  was  tlie  ufual 
praAice  in  like  cafes.  The  Court  clearly  held  tiiat  this . 
practice  was  wrong,  inafmuch  as  no  rent  could  become 
due  but  on  the  days  of  refervation,  and  directed  the 
fra£lional  part  to  be  dedufled ;  which  being  done,  the 
rule  in  that  caufe  was  made 

Abfolute. 


May  31. 


Ireland,  Clerk,  v.  Champneys. 


The  PlaintiflT,     ^FHIS  was  an  a£tion  upon  the  cafe  for  a  libel.    The 
in  an  aaion  for  Defendant  firft  pleaded  the  general  iflue,  but  was 

interlocutory  afterwards  permitted  to   withdraw  that   plea,   and  to 

judgment  figned 

and  writ  of  ini]uiry  executed*  but  before  the  next  day  in  hank :  Held  that  final  judg- 
ment could  not  be  entered  for  the  PUintifiT,  for  the  damages  afiefled,  the  fuk  haTing 
abated  by  his  death. 

fuffer 
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fuffer  judgment  by  default,  upon  the  terms  of  bringing 
no  writ  of  error,  and  of  executing  a  writ  of  enquiry  befpre 
a  judge  of  aflize,  which  was  accordingly  executed  before 
JFoodB.  at  the  Taunton  fpring  affizes  1813,  when  the 
jury  gave  fifteen  hundred  pounds  damages.  After  that 
affefTment,  and  before  the  next  day  in  bank,  the  Plain- 
tiff died,  his  executors  neverthelefs  entered  up  final 
judgment  for  the  damages  affeffed  and  cofts.  Lens 
Serjt.  had  on  a  former  day  obtained  a  rule  njfi  to  fet 
a  fide  this  judgment  for  irregularity,  upon  the  ground 
that  the  fuit  had  abated  by  the  Plaintiff's  death,  and 
that  no  ftatute  had  provided  a  remedy  for  this  accident. 
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1813. 


Ireland 

'V. 

Champneys. 


Shepherd  and  PeH  Serjts.  endeavoured  to  (hew  caufe, 
contending  that  this  was  a  cafe  provided  for  by  the 
ftatute  17  Car.  2.  f.  8.  /.  i.,  for  that  the  Plaintiff  had 
died  between  verdi£i  and  judgment :  it  had  never  been 
decided  that  this  was  not  a  cafe  within  that  ftatute. 

But  the  Court  was  clearly  of  opinion  that  the  fuit  had 
abated  by  the  Plaintiff's  death:  no  one  had  ever  before 
thought  of  figning  final  judgment  under  fimilar  cir* 
cumftances. 

Rule  abfolute. 


Anonymous. 


Maj  ^i* 


'^FHE  Plaintiff  having  figned  an  interlocutory  judg-      A  Defendant 

ment  by  the  negleft  of  the  Defendant,   Shepherd  f^  "^^^^ 

Serjt.  had  obtained  a  rule  hsfi  to  fet  it  afide,  upon  an  fighed,  and  wh* 

affidavit   of  merits :   it  appeared  that  the   aftion  was  ^^  *  K^^  ^^i^ 

brought  againft  the  Defendant,  who  was  an  executor,  i^ft^d*equiuble 

for  a  fimple  contrail  debt  of  the  teftator,  and  that  there  tcnns  of  compro- 

mife,  the  Court 
denied  him  the  indulgence  of  fetting  aGde  the  judgment  and  pennitting  him  to  plead. 

were 
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1813.  were  fpecialty  debts  of  the  teftator  out  (landing  to  the 

amount  of  all  the  perfonal  aiTets  which  had  come  to  the 
Defendant's  hand.  Clayton  Serjt.  {hewed  caufe^  upon 
an  affidavit  which  dated  that  the  Defendant  was  not 
only  executor*  but  alfo  heir  to  the  teftator,  that  land  of 
the  value  of  2oo/.  a-year  had  defcended  to  him,  which  was 
liable  for  the  fpecialty  debts^  that  the  Plaintiff  bad  of« 
fered  to  refer  all  matters,  and  to  empower  the  arbitrator 
to  marOial  the  affets  in  a  courfe  of  equitable  diftribution, 
and  was  willing  to  wait  for  payment  of  his  own 
debt  until  the  land  (hould  be  fold,  and  the  purchafe- 
money  received;  which  offer  the  Defendant  had  re- 
fufed :  and  upon  this  ground  Clayton  contended,  that  as 
it  was  difcretionary  in  the  Court  to  fet  afide  the  judg- 
ment, and  as  the  Defendant  had  tefufed  fo  liberal  an 
ofier,  he  was  not  entitled  to  the  indulgence  of  being 
let  in  to  plead  that  there  were  fpecialty  debts  un(a- 
tisfied. 

Shepherd  endeavoured  to  fupport  his  rule,  upon  the 
ground  of  the  hardfhip  which  would  enfue  to  the  De- 
fendant, who  would  be  guilty  of  a  devaftavit^  and  liable 
de  bonis  proprius^  if  he  (hould  be  by  this  judgment  com- 
pelled to  apply  the  perfonal  affets  ^in  payment  of  debts 
of  inferior  degree. 

But  the  Court  thought  that,  as  tlie  Defendant  had 
refufed  the  very  fair  terms  which  had  been  offered  him, 
they  ought  not  to  interpofe  in  his  favour,  and 

Difcharged  the  rule. 
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Doe,  on  Demife  of  Tubb,  v.  Roe.  ^v  3i- 

nrHE  Plamtiff',  who  was  mortgagee  of  the  premifes,       If  a  mortgage* 
had  obtained  poffeflion  under  an  ejeftment  which  j^Tf"  poffcfRon 
had  been  ferved   on  the   occupier  of  the  premifes,  a  premifes  under  a 
tenant  of  the  mortgagor,  and  which  was  not  defended,  judgment  in  an 
The  mortgagor  had  obtained  a  judge's  order  for  refer-  ""  »  y^  Court* 
ring  it  to  the  prothonotary  to  enquire  what  was  due  for  has  no  jurifdiaion 

principal  and  intereft  on  the  mortgage,   and   that  on  to  reftwic,  on  pay^ 

ment  01  tne  debtf 
payment  thereof,  the  mortgagee  might  be  reftored  to  his  intereft,  and  coftf, 

pofleflion,  and  he  afterwards  made  that  order  a  rule  of  the  pofleffion  to 
Court.     Shepherd  Serjt.,  for  the  mortgagee,  had,  on  a  ^ho^^^^p- 
former  day,  obtained  a  rule  ntfi  for  fetdng  afide  that  peared. 

rule  and  order,  upon  the  ground  that  the  prefent  cafe      But  if  there- 

cowy  IS  nad 
was   not   provided   for  by   the   ftatute   7  G.%.  c.20.,  againft  a  tenant 

which  extended  only  to  cafes  where  the  mortgagee  re-  ®f  ^®  mortgagor, 

covered  in  eje£iment  adverfely  to  the  mortgagor.  ^^  ^  .^ .  ^ 

roent,and  let  in  the 

Mar/ball  Sent.,  on  a  fubfequeht  day,  (hewed  caufe  ™«rt8W»f  ^  de- 
•  li.u'       1  J  fend  at  landlord, 

agamft  this  rule ;  and  that  he  may  be  in 

a  condition  to 

S^i^^^J fupported  it,  upon  two  grounds:  firft,  that  to ^y  proceed- 
there  was  a  fuit  in  equity  ftill  pending,  which,  though  ing«onthetermt 
ftayed  by  compromife,  was  not  difmifled.     Secondly,  ^™»*^^«* 
that  the  ejectment  was   now  abfolutely  at  an  end; 
whereas  the  ftatute  requires  the  payment  to  be  made, 
or  money  brought  into  Court,  pending  the  a£lion; 
and  alfo  that  it  be  after  the  Defendant's  appearance, 
'who,  in  this  cafe,  had  never  appeared. 

Per  Curiam.  The  ftatute  requires  an  appearance 
before  the  party  can  take  the  benefit  of  the  ftatute ;  until 
appearance  the  Court  has  no  jurifdiflion. 

The 
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The  leffor  of  the  PlaintiflF  not  accedmg  to  the  rccom- 
mendation  of  the  Court  to  go  before  the  prothonotaiy, 
and  afcertain  and  receive  what  was  due  for  principal, 
intereft,  and  cofts,  the  Court  made  the  rule  abfolute  to 
difcharge  the  rule  for  referring  the  debt  to  the  protho- 
notary,  and  for  (laying  proceedings  on  payment  of  the 
fum  due. 

Tie  Court,  however,  on  a  fubfequent  day,  granted 
Mar/ball  a  rule  njfi  to  fet  afide  the  judgment  and 
execution  in  ejeflment,  on  payment  of  cofts,  and  that 
the  mortgagor  might  defend  as  landlord;  and  after 
hearing  Shepherd  in  oppofition,  and  MarJhaU  in  fuppoit 
of  the  rule,  they  were  prepared  to  make  it  abfolute,  and 
to  grant  thereupon,  after  appearance,  the  rule  before 
prayed  for  \  whereupon  Shepherd  confented  to  go  before 
the  prothonotary  to  ftate  the  account,  and  upon  pay- 
ment of  Y^hat  (hould  be  found  due,  to  reftore  d)e 
poflefiion,  and  deliver  up  the  mortgage  deeds. 


May  z^.  OuGHTERLOKY    and    Others,     Aflignees  of 

Gairdners,  Bankrupts,  v.  Easterbt  and 
Others. 

To  enable  the    HTHE  Plaintiflfs  declared  on  a  bill  dated  the  2d  of  June 

SJJ'Tfc^ies  ^^^^^  ^^^^"  ^y  ^^  defendants  at  Ne^cafiU^upm^ 

to  avail  hlmfelf  of  Tyne  upon  MeiTrs.  fuller,  London,  at  70  days'  date,  for 

?^e"affi  ^^^   33^''  '^'  ^^^''  payable  to  the  Defendants*  order,  and 
againfthimfclfon   accepted  by  the  drawees,  payable  at  the  Bankof£ir^- 

his  own  accept-      i^nd,    indorfed    and  delivered   by   the   Defendants  to 

ance»  by  way 

either  of  fet-oS 

or  of  mutual  credit*  he  muft  raoft  difUndly  prove)  either  that  the  obligatkh  on  himfelf 

to  pay  the  bill  fo  fet  off  fubfiiled  before  the  bankruptcy,  or  that  there  was  a  mutuil 

credil  created  in  the  ocigin  of  the  bills. 
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71  Atkinfon  and  Co.^  and  by  them  to  the  bankrupts ;  and 
the  Plaintiffs  averred  prefentment  at  maturity  for  pay- 
ment at  the  bank,  but  that  neither  the  drawees  nor  any 
on  their  behalf  then  or  afterwards  paid  the  fame,  by 
reafon  whereof  the  Defendants  became  liable,  and  pro* 
mifed  to  pay.    The  Defendants  gave  notice  of  fet-oflF  for 
406/.  7/.  upon  a  bill  of  that  amount  dated  14th  May 
1810,  drawn  by  jt.  Gairdner  and  Co.,  (the  ftyle  of  the 
bankrupts'  houfe  at  Ediniurgbf)  in  their  own  favor  at 
four  months  after  date,  and  accepted  by  the  bankrupts, 
and  indorfed  by  the  drawers  to  the  Defendants;    and 
upon  another  bill  for  299/.  10s.  8d.  dated  apth  Jufy 
1 810,  drawn  by  ^.  Gairdner  and   Co.  upon,  and  ac- 
cepted by  the  bankrupts,  payable  three  months  after 
date  to  the  drawers  order,  and  by  them  indorfed  to  the 
Defendants,  and  alfo  for  intereft,  money  lent,  money 
had  and  received,  money  paid,  and  on  an  account  ftated ; 
and  by  a  further  particular,  they,  explained  the  latter 
fums  to  confifl:   of  the  monies  and  effects  which  the 
Defendants  had  delivered  to  the  holders  of  thofe  two 
bills  for  the  purpofe  of  taking  them  up,  with  intereft 
and  cods  in  confequence  of  die  bills  being  dilhonored  by 
the  bankrupts,  viz.  for  taking  up  the  firft  mentioned  bill 
for  406/.  7/.  out  of  the  hands  of  MeBr$,Hardifig,  HUI^ 
and  Co.  the  then  holders,  and  the  bill  for  299/.  lo/.  8i. 
out  of  the  hands  of  Meflrs.  C.  and  R.  Puller  the  then 
holders,  and  alfo  in  refpe£l  of  2,  bill  of  I2th  June  181O9 
for  406/.  I2J.  drawn  by  the  Defendants  on  and  accepted 
by  C.  and  R.  Puller  at  tliree  months  after  date,  payable 
to  the  Defendants'  order,  and  by  them  indorfed  and 
delivered  to  Atlinfin  and  Co.,  and  by  them  to  the  bank- 
rupts, and  by  them  to  the  Bfitifk  linen  company,  in 
whofe  hands  .the  Defendants  paid  the  fame,  with  intereft 
and  cofts  thereon,  which  laft-mentioned  bill  was  given 
by  the  Defendants,  or  by  Atkinfon  and  Co.  for  them, 
in  exchange  for  the  above  firft  mentioned  bill  of  406/.  7/. ; 
Vol.  IV,  3  O    "  and 
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OOCHTERLOfNT 

Bastbrby. 
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&nd  alfb  in  r^fpedib  of  another  bill  for  300/.  dated  141^ 
Juiy  1810^  drawn  by  the  Defendants  upon  and  accepted 
by  C.  and  R.  PuHer,  payable  three  months  after  dale 
to  the  Defendants  order,  and  by  them  indorfed  and 
delivered  to  Atkinfon  and  Co.,  and  by  Atkinfon  and  Cc. 
to  the  bankrupts,  and  by  them  to  Powelf  in  whofe  hacds 
the  Defendants  paid  the  fame  with  interell,  and  the 
cods  of  three  afbions.  at  law  at  the  fuit  of  P^v^ 
thereon,  again  ft  C.  and  R.  Puller ^  Atkinfon  and  Co.  and 
the  Defendants,  which  bill  for  300A  was  given  by  tbe 
Defendants,  or  by  Atkinfon  and  Co.  for  them,  in  ex' 
change  for  the  before*mentioned  bill  of  299/.  ioj.  M. 
Upon  the  trial)of  the  caufe,  at  a  fitting  in  London  in  this 
term,  before  Mansfield  C.  J.,  it  was  proved  that  the 
Defendants  and  the  Plaintiffs  had  been  in  the  pradice 
of  affifting  each  other  by  mutual  acceptances ;  that  the 
Defendants  had  accepted  the  bill  upon  which  this  adku 
was  brought,  for  the  accommodation  of  the  bankrupts, 
who  had  at  the  fame  time  accepted  a  bill  of  the  like 
amount  for  the  accommodation  of  the  Defendants;  each 
party  engaging  to  provide  for  the  payment  of  their  own 
refpeftive  acceptances.  When  the  bills  became  due, 
the  Defendants  failing  to  pay  their  acceptance,  the 
bankrupts  paid  both,  fo  that  nothing  was  due  from  the 
bankrupts  to  the  Defendants  on  this  tranfaclion,  as  00c 
of  the  Defendants  had  on  his  examination  before  the 
commiflioners  of  Gairdner^s  bankruptcy  admitted.  Tbe 
Defendants  however  offered  in  evidence  under  the  fet-off 
the  bills  upon  which  ther  had  given  notice  of  fet-off, 
accepted  by  the  bankrupts,  and  overdue,  and  unpaid  bf 
the  acceptors ;  but  they  did  not  prove  upon  what  coc- 
fideration  the  bankrupts  accepted  them,  nor  at  what 
time,  or  upon  what  confideration  thofe  bills  had  come 
to  the  Defendants'  hands,  nor  that  the  Defendants'  names 
were  on  them,  nor  that  there  was  any  original  connec- 
tion between  tlie  Defendants  and  thefe  bills  i  and  it  vas 
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clear  that  the  bills  were,  in  their  original  conco£Uon,  In 
no  wife  conne£led  with  the  bill  on  which  the  a£iion 
was  brought,  and  that  the  bills  were  not  in  the  Defend- 
ants' hands  at  the  time  of  the  bankruptcy  of  Gairdners. 
Lens  Serjt.  for  the  Defendants,  abandoned  his  claim  of 
fet-off,  but  contended  that  thefe  bills  conftituted  a 
mutual  credit  under  ftat.  5  C  2.  c.  30.  f.  28.,  of  which 
he  might  take  advantage  on  the  plea  of  the  general  iflue, 
and  that  the  Defendants  might  fet  up  thefe  bills  in 
anfwer  to  the  a£tion,  although  they  had  let  them  out  pf 
their  hands,  and  were  only  anfwerable  eventually  in  cafe 
of  the  default  of  the  acceptor:  that  the  bills  carried 
about  them  an  obligation  of  the  Defendants,  which  they 
might  at  any  time  be  called  on  to  perform,  if  th6{e 
whofe  duty  it  primi  facie  was  to  difcharge  the  bills, 
fhould  fail  in  that  duty.  The  jury,  however,  under  the 
dire£iion  of  Mansfield  C.  J.  found  a  verdidl  for  the 
Plaintiffs  for  380/.  9/.  lOi/.,  being  the  amount  of  prin* 
cipal  and  intereft. 


OUCRTKRLONT 

v. 

Easubby. 


Lens  Serjt.  on  this  day  moved  for  a  rule  nifi  to  fet 

afide  the  verdift  and  have  a  new  trial.     The  fadl  of  the 

bills  not  being  in  the  Defendants'  hands  at  the  time  of 

the  bankruptcy,  he  faid,  did  not  prevent  it  from  being  a 

mutual  credit.     The  cafe  of  Smith  v.  Hodfony  4  T.  R. 

211.  was  a  much  ftronger  cafe  than  this :   there  was  no 

contingency  in  this^cafe;    for  even  if  the  holders  had 

come  in  under  the  commiflion,  they  muft  neverthelefs 

have  reforted  to  the  Defendants  for  all  the  deficiency 

beyond  the  dividend.     Here,  too,  the  bill  was  overdue, 

which  was  not  the  cafe  in  Smith  v.  Hod/on*     Dichfan  v. 

Evansy  6  Term  RepJ^'j,  is  materially  diflFerent  from  this 

cafe.     So,  Ex  parte  Haky  3  Vef.  306.  is  inapplicable. 

It  was  not  pretended  at  the  trial,  that  the  Defendants 

had  bought  up  thefe  bills  fince  the  bankruptcy,  as  bills 

to  which  they  were  before  ftrangers. 
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CASES  IN  EAST! 

I%e  Csurt  granted  a  rule  nl^. 

Btft  Serjt.  fliewed  caufe  infi. 
the  fubject  of  this  aflioa  was  ac 
for  the  bankrupts  \  a  countei 
giren  by  the  bankrupts  to  the  I 
rupts  were  obliged  themfelves  t 
their  own  acceptance;  and  thi 
on  as  conftituting  the  mutual  ci 
cohneded  with  the  bill  whicl 
af^ion.  The  Defendants  do  i 
face  of  the  particular  they  d 
that  they,  the  Defendants,  wen 
nor  do  they  venture  now  to  pi 
cafe  Ex  parte  Hale  it  was  decid 
which  had  been  indorfed  bef 
bankrupt,  the  indorfor,  by  takin 
of  fet-off  or  mutual  credit. 

Leni^  in  fupport  of  his  rule^ 
fendants  had  been  ftrangcrs  to 
bankruptcy,  they  mull  fall  wi 
Evans,  but  contended  it  mull  I 
a  mutual  credit  upon  an  habitu 
dation  bills. 


Mansfield  C.  J.  Whatevei 
may  have  before  been  between 
the  2d  June  1810  was  balance* 
amount,  and  that  tranfa&ion  w. 
not  feem  to  come  within  the  p 
Jin.  What  indorfements  had 
know  not ;  whatever  had  bee 
were  entirely  obliterated.  I 
thought  at  the  trial,  that  the  D< 
fet  them  off. 
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Heath  L  exprefled  himfelf  to  be  of  the  {axne 
opinion* 

Chambre  J.  concurred.  This  is  not  a  mutual  ere- 
dit^  and  we  ought  to  be  particularly  cautious  how  we 
admit  thefe  things  to  be  mutual  credits;  for  it  may 
lead,  if  abufed,  to  great  mifchief. 

GiBBS  J.  I  will  not  pretend  to  fay  whether  if  the 
fa£l8  were  fuch  as  fuggefted  by  the  Defendants^  they 
might  be  entitled  to  hold  it  as  a  mutual  credit^  but  I 
think  that  this  is  a  cafe  in  which  the  ftri£left  and  moil 
particular  proof  is  required^  either  that  the  obligation 
commenced  before  the  bankruptcy*  to  bring  it  within  the 

ordinary  bw  of  fet-off*  or  that  there  was  fome  connec- 
tion in  the  origin  of  the  tranfa&ion*  to  bring  it  within 
the  cafes  of  mutual  credit.  I  therefore  think  with  the 
reft  of  the  Court*  that  there  muft  be  no  new  trial. 

Rule  difcharged. 


893 
1813. 

£A8T8BBT« 


END  OF  BASTEE  TEEM* 


3O3 


AN 


AN 


INDEX 


OF      THE 
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CONTAINED  IN  THIS  VOLUME. 


ABATEMENT, 
And  fee  Pleader,  III.  i. 

THE  Plaintiff  in  an  adion  for  libel, 
died  after  interlocutory  judgment 
fignc^,  and  writ  of  inquiry  executed, 
but  before  the  next  day  in  bank  : 
Held  that  final  judgment  could  not 
be  entered  for  the  Plaintiff  for  the 
damages  affefTed,  the  fuit  having 
abated  by  his  death.  Ireland,  Clerk ^ 
V.  Cbampneyi  Page  884 

ACCEPTANCE, 

See  Bankrupt,  I.  1.  III.  5.      Bill 

OF  Exchange,  6. 

ACTION  UPON  THE  CASE, 
jind/eeM A Liciovs  Prosecution,  i. 
J.  AN  adion  on  the  cafe  for  a  de- 


ceit cannot  be  maintained  by  the 
feller  of  his  fhare  in  a  trade,  againft 
the  buyer,  who  has  perfuaded  him 
to  fell  it  at  a  certain  price,  by 
a  reprefentation  that  certain  part- 
ners, whofe  names  he  will  not  dif- 
clofe,  are  to  be  joint  parchaferg, 
and  that  they  will  give  no  inore> 
although  in  truth  they  had  autho- 
rized the  Defendant  to  purchafe  it, 
doing  the  bed  he  could,  and  al- 
though the  Defendant  charged 
them  with  a  higher  price  than  he 
gave.  P'emon  v.  Kejet,  Page  488 
2.  Cafe  lies  againfl  the  landlord  of 
a  houfe  dcmifcd  by  leafe,  who,  un- 
der his  contra6t  with  his  tenant,  em- 
ploys workmen  to  repair  the  houfe, 
for  a  nufance  in  the  houfe  occafion- 
ed  by  the  negligence  of  his  work- 
men .     Le/Iie  V,  Pounds,      Page  649 

In 
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3.  In  caScf  the  Plaintiff's  caufe  of  ac«  i  for  goods  that  were  not  fes-damage^, 
tion  arifes,  fo  entirely  as  to  retain  I  and  that  an  a£iion  lay  for  the  fraod. 
the  venue,  in  the  county  where  the  in- 1  Page  847 

jury  is  fuftaioed*     IVlUianu  y.  LamdA^,  And  though  the  declarauon  ftated 

Page  7291     alio  that  it  was  fold  as  and  fot  pi- 


^*  Cafe  for  permiffive  wafte  in  buildings 
-  does  not  lie  again  ft  a  tenant  by  leafe. 
who  has  not  covenanted  to  repair 
Heme  V*  Bemhw*  764 

5.  If  a  reprefentation  be  made  before 
a  fale>  of  the  quality  of  the  thing 
Ibid,  with  full  opportunity  for  the 
purchafer  to  infped  and  examine  the 
truth  of  the  reprefentation,  and  a 
contrad  of  iale  be  afterwards  re- 
duced into  writing,  in  which  that 
reprefentation  is  not  embodied,  no 
a&ion  for  a  deceit  lies  ag^inft  the 
vendor  on  the  ground  that  the  ar- 1 
tide  fold  is  not  anfwerable  to  that 
reprefentation.  779 

6.  Whether  the  vendor  knew  of  the 
defefis,  lb. 

7.  Or  not,     Pickering  v.  Dow/on,     lb. 
8*  It  being  ufual  in  the  fale  by  auc- 

tion  of  drugs,  if  they  are  fca-da- 
maged,  to  exprefs  it  in  the  broker's 
catalogue,  and  drugs  which  are  re- 
packed, or  the  packages  of  which 
are  difcoloured  by  fea-water,  bearing 
an  inferior  price,  although  not  da- 
maged, the  Defendants,  who  had 
purchafed  fomcfea-damaged  pimento, 
repacked  it,  and  advertifed  it  in  ca- 
talogues which  did  not  notice  that 
it  was  fea-damaged  or  re-packed, 
but  referred  it  to  be  viewed,  with 
little  facility,  however,  of  viewing 

it :  they  exhibited  impartial  famples 
of  the  quality,  and  fold  it  by  auc- 
tion. Held  that  this  was  equiva- 
lent to  a  fale  of  the  goods,  as  and 


.  mento  of  good  quality  and  condi- 
tion, whereas  the  lamplcrs  (hevtd 
that  it  was  dully  and  of  inferior  qua- 
lity, yet  the  jury  having  found  for 
the  PlaintiA,  the  Court  rcfufcd  to 
fet  afide  the  verdifl.  ^oar/  v.  Bov 
dem,  ii- 

10.  In  an  a&ionin  tort  againft  fix,  the 
Plaintiff  may  recover  a  verdiA  agiioft 
two*     Cooper  v.  Souibm  802 

ACTION,  LIMITATION  OF, 
See  Limitation  or  Actions. 

ADJUSTMENT, 
See  iNSuaANCE,  117.  2,3,4.    Mo- 
ney HAD  AND  RECEIVED. 

ADMINISTRATOR, 
^ff  Executor-    Abatement. 

AFFIDAVIT  TO  HOLD  TO 
BAIL. 

1.  An  a£Bdavit  to  hold  to  hail  moft 
fliew  on  what  account  the  deht  be- 
came due,  and  the  deponent's  addi- 
tion and  place  of  abode.  PoBeri  t. 
De  Sojza.  154 

2.  It  18  no  obje6lion  to  an  affidarit  to 
hold  to  hail,  which  ftatet  that  the  De- 
fendant 18  indebted,  and  denies  a  tcD- 
der  in  bank-notes,  that  the  Plaintiff  re- 
fidcs  in  a  foreign  country,  and  that  it 
does  not  appear  how  the  depooest 
could  know  thefe  fads.  JtuUkti  t. 
Morgan.  251 

AGENT, 
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AGENT, 
See  Auctioneer,  1,2,  3»  4*    Goods 

SOLD     AND    DELIVERED,     I.        EVI- 
DENCE,  IV,  1,  2. 


AGREEMENT, 

And  fee  Auctioneer,  i,  2,  3,  4. 
Purchaser,  i,  2,  3,4,5.  Tro- 
ver, 2.  Assumpsit,  I.  Action 
UPON  THE  Cask,  5. 

I .  There  muft  be  a  good  confidcration 
for  a  promife  in  writing  to  pay  the 
debt  of  another,  as  well  as  for  any 
other  promife.  Page  117 

a.  A  count  averrring  that  J.  A^  made  a 
bill  of  fale  of  goods  to  the  Plain* 
tiff,  in  confideration  of  a  debt  of 
122/.  19/.,  due  from  J*  A*  to  the 
Pbintiif,    and   that   Plaintiff  being! 
about  to  fell  the  goods  in  fatisfadtion 
of  his  debt,  the  Defendant  under- 
took to  pay  him   122/.   19/.  if  he 
would  forbear  to  fell,  does  not  (hew 
that  this  is  a  promife  to  pay  the  debt 
of  another  with  fufficient  di(lin£lnefs 
to  bring  the  cafe  within  the  ftatute 
of  fraudb.     Barrell  ▼.  TrvJfeL       ib. 
3.  In  order  to  facilitate  the  making  of 
an  agreement,  for  which  there  was  | 
fufficient  confideration  between  the 
Plaintiff  and  a  third  perfon,  the  De- 
fendant, who  received  no  benefit  to 
himfelf  by  tHe   agreement,  became 
party  thereto:    Held,   that  as  the 
agreement  was  fuch  as  the  Plaintiff 
would  not  have  made,  unlefs  the  De- 
fendant had  acceded,  there  was  a 
fufficient  confideration  for  the  De- 
fendant's promife.     Bat  fey  v.  Croft. 

611 


4*  A  Pr6mife  made,  after  taking  bene- 
fit of  an  infolvent  aft,  to  pay  an  old 
debt  by  inftalmcnts,  without  fpeci- 
fying  the  amount  or  time  of  pay- 
ment, will  not  raife  a  new  affumpfit 
to  pay  the  debt,  Muctlow  v.  Si. 
George.  Page  613 


ALIEN  ENEMY, 
Andjee  Licence  to  TradSi  i,  2.  7. 

ALLOCATUR 
No  aftion  will  lie  on  the^rpthonotary't 
allocatur  for  cofU.     Fry  v.  Malcolm. 

705 

AMENDMENT  OF  FINES  AND 

RECOVERIES, 
&»  Fines  and  Recoveries,  AtfEMD- 

MENT  OF. 


AMENDMENT. 

1.  A  writ  of  execution  to  {zivdj  James 
the  debt  awarded  to  Jobnf  amended 
after  execution  executed,  upon  pay- 
ment of  cofts*      Mackie  v.  imkb. 

■ 

322 

2.  Amendment  of  the  diffeifor's  name 
refufcd  in  a  writ  of  entry  fur  dif 
fetfin  en  le  poji.     Hull  v.  Blaie.     572 

^.  The  Court  will,  pending  a  writ  of 
error,  amend  a  clerical  miflake  in  the 
declaration,  upon  which  the  Defend- 
ant relied  for  his  matter  of  error. 
Moody  V.  Stracey.  588 

4.  If  the  bail  acknowledge  in  a  caufe 
in  which  the  Plaintiff  is  corrcdily 
named,  and  the  ofiicer  by  a  mifprtfion 
incorredly  names  the  Plaintiff  in  the 
frcognizance  of  bail,  the  recogni- 
zance may  be  amended  at  the  in- 

flance 
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fiance  of  the  bail,  by  fubftituting 
the  Plaintiff's  right  name.  Halliday 
and  Another  v.  F'U%patrtck,  Page  875 

ANNUITY, 
jinJ fee  Coy JLVAHTf  i,  2.  5. 

1.  The  bankruptcy  and  certificate  of 
one  of  feveral  joint  grantors  of  an 
annuity  and  covenantors  for  pay- 
ment, difcharges  the  bankrupt,  but 
not  his  Co-defendants.  Baxter  v. 
Nicboh.  90 

2.  A  concefiCon  to  the  grantor  of  an 
annuity  of  a  greater  facility  of  re- 
demption, made  at  a  time  fub(^- 
quent  to  the  original  grant  of  the 
annuity  and  enrolment  of  memorial, 
needs  not  to  be  memorialized.   Booth 

y.  Druce.  252 

3.  The  grantor  of  an  annuity  was  re- 
quired, for  further  fecurity,  to  make 
her  will  and  depofit  it  with  the 
grantee,  and  to  make  an  affidavit 
that  (he  would  not  revoke  it :  a  ma- 
gidrate  refufed  to  let  her  fwear  the 
affidavit,  but  the  grantee  retained 
the  will.  10/,  which  had  been  re- 
tained till  the  grantee  fhould  make 
the  affidavit,  were  then  paid  to  the 
grantee.  The  memorial  did  not  notice 
the  will.  Held  that  the  memorial  was 
therefore  bad,  but  that  the  10/.  was 
not  money  retained  within  /!  4.  of 
the  (laK  17  G.  3.  c.26.  Ex  parte 
Afacienxie*  323 

4.  If  the  grantor  of  an  annuity  fccures 
it  by  a  bond,  whereby  he  binds  him- 
felf,  his  heirs,  &c.,  it  is  not  necef- 
fary  that  the  memorial  of  the  bond 
ihould  defcribe  it  as  binding  his 
heirs.  346 

7 


5*  Semble  that  nothing  more  U  nccef* 
fary  to  make  good  the  memorial  of 
an  annuity,  than  a  compliance  with 
the  requifitcs  which  are  prefcri^c^ 
in  terms  by  the  flatute  17  G.  3.  c.  a6. 
f.  I.  Hortuocd'9*  Under hilL  Page 34'; 

6.  The  grantor  of  an  annuity  who  is 
difchar;Ted  out  of  cullody  under  iht 
infolvent  aft  51  G.  3.  c,  125.  isdif- 
charged  both  as  to  his  perfon  2Dd 
property  from  all  future  paymcuts  of 
the  annuity ;  but  the  a6l  is  no  dlf- 
charge  of  his  fureties,  or  of  fpecliic 
fecurities.     Cowley  v.  BuJJclL      460 

7.  It  is  fufficient  in  the  memorial  of 
an  annuity  to  flate  that  the  fecurities 
were  executed  '*  in  the  prcfencc  of 
T.  C.  of,  &c."  without  exprtffing 
that  he  fubfcribed  his  name  as  aa 
attcfiing  witnefs.     JValFis  v.  Lade, 

8.  The  infolvent  a6l  51  G.  3.  c.  125. 
is  a  bar  to  an  execution  agaiofi  the 
perfon  of  the  grantor  of  an  annuitr, 
in  covenant  for  infbdments  accruirg 
after  the  Defendant's  difcharge  un- 
der that  aft.    Mence  v.  Craves*  854 

APPRENTICE. 

I*  No  aftion  can  be  maintained  for  har- 
bouring an  apprentice  as  fucb,  if  the 
mafier  to  whom  he  was  boaod  was 
then  not  an  houfekeeper,  and  of  the 
age  of  24  years.  •  876 

2.  Whether  in  an  aftion  by  a  maAer 
for  harbouring  his  apprentice,  it  is 
neceffary  for  him  to  prove  that  he 
has  made  oath  that  the  premium 
mentioned  in  the  indentures  is  the 
whole  premium  he  has  received, 
guare*  876 

3.  Wh^ 
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3.  Whether  a  maftcr  who  cxcrcifcs  a 
trade  not  within  the  ftatutc  5 -E/ra . 
c,  4.  can  legrally  take  an  apprentice, 
qu£re.  Page  876 

4.  The  ftarop-duty  on  indentures  of 
apprenticefhip,  where  the  premium 
exceeds  50/.,  and  is  lefs  than  lOo/., 
is  50X.  by  48  G.  3.  c.  149.  "  Gye  v. 
Felton,  ib. 


ARBITRATION, 
Andfu  Eytdence  III.  2. 

1.  The  award  of  an  umpire  is  not 
vitiated  by  the  two  arbitrators,  who 
yrere/ttnSi  officio,  joining  in  it.      23s 

2.  Nor  by  a  ftranger  joining.  ib. 

3.  If  the  bond  be,  that  if  arbitrators 
do  not  make  their  award  by  the  day 
named,  then  to  abide  the  award  of 
an  umpire  to  be  chofen  by  the  ar- 
bitrators,  the  time  for  the  arbitrators 
to  appoint  an  umpire  commences 
when  the  time  for  their  making  their 
award    expires.      Bed   v.   Sargent, 

ib, 

5.  If  an  arbitrator  has  power  to  en- 
large the  time  for  making  his  award 
to  any  other  day,  the  Court  will 
expound  it  to  mean  %o  any  other 
days.  658 

6.  ^uare^  whether  an  award  upon  the 
reference  of  an  adion,  diredUng  the 
payment  of  cods  of  the  award,  with- 
out fixing  the  amount  thereof,  is  bad 
in  that  point  for  uncertainty ;  or 
whether  the  amount  may  not  be 
taxed  by  the  officer  of  the  court. 
Barrett  v.  Parry.  .  ib. 
But  fee  Fitzgerald  y.  Gravssf  pofl^ 

Vol.  V.  342. 


ARMY, 

And  fee  Monby  had  and  RicEiVED,  i. 

1.  An  adlion  of  trefpafs  lie^  for  an  in-* 
ferior  military  officer  againft  his 
fuperior  officer  (both  being  under 
martial  law,}  who  imprifons  him  for 
difobedience  to  an  order  made  under 
colour,  but  not  within  the  fcope  of 
mih'tary  authority.  Page  67 

2.  Although  the  imprifonment  bcrfol- 
lowed  by  a  trial  by  a  court-martial. 

ib. 

3.  The  colonel  of  a  regiment  has  no 
authonty  to  order  his  feijeant  to  pay 
money  towards  lighting  and  warm- 
ing a  regimental  fchool  and  fchool? 

,  .mailer's  falary.  ib. 

4.  Nor^  as  it  feems,  to  order  them  to 

attend  fchool  to  learn  to  read  and 
write.     Warden  y.  Baaky*  ib, 

J.  A  foldier  is  gifted  with  all  the 
rights  of  other  citizens,  and  is  bound 
to  all  the  duties  of  other  citizens, 
and  he  is  as  much  bound  to  preYent 
a  breach  of  the  peace  or  a  felony  at 
any  other  citizen.  If  it  is  necefiary 
for  the  purpofe  of  the  prcYenting 
mifchief,  or  for  the  execution  of  the 
law,  it  is  not  only  the  right  of  fol- 
diers,  but  it  is  their  duty,  to  exert 
themfeWes  in  affifting  the  execution 
of  a  legal  procefs,  or  to  prevent  any 
crime  or  mifchief  being  committed. 
Burdett  v.  Abbott^  449,  450. 

ARREST, 

And  fee  Affidayit  to  hold  to  bail. 
Attorney,  i.     Escape,  i. 

I.  A  plea  juftifying  an  arreft  by  a 
priYate  perfon,  on  fufpicion  of  felony^ 

muft 
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muft  (hew  the  drcumftances,  from  | 
which  the  Court  may  judge,  whe- 
ther the  fufpicion  were  reafonable. 

Page  34 
.  Aftion  of  falfe  imprifonment :  the 
Defendants  pleaded  that  before  the 
time  when,  8cc»  certain  perfons  un- 
known had  forged  receipts  on  certain 
forged  dividend  warrants,  and  re- 
ceived the  money  purporting  to  be 
due  in  refped  thereof  in  bank  notes 
of  the  Bank  of  Englandf  amongft 
which  was  a  note  for  loo/.y  which 
was  afterwards  exchanged  there  for 
other  notesy  and  amongft  them  one 
for  10/.9  the  date  and  number  of 
whidi  was  afterwards  altered ;  that 
afterwards,  and  a  little  before  the 
time  when,  &c.  FlaintifF  was  fu/' 
fkimsfly  pofleflcd  of  the  altered  note, 
and  did)  in  a  fufpuiaiu  marnur,  dif* 
pole  of  the  fame  to  one  j^.  B,f  and 
after,  and  before  the  time  when,  &c. 
in  a  fu^idous  manner  departed  and 
left  Englaml  and  went  to  Scotland^ 
and    there    continued ;    whereupon 
Defendants  had  reafonable  caufe  to 
fufped,  and  did  fufped,  that  Plain- 
tiff had  forged  the    faid   receipts, 
whereupon  Defendants  gently  laid 
their  hands  on  PlaintifF,  and  carried 
him  to  and  detained  in  a  gaol  in  Scot' 
land^  in  order  that  he  might  be  con- 
veyed, by  a  warrant  to  be  iflued  by  a 
jufttce  of  the  county  of  Mlddlefen^  to 
be  dealt  with  according  to  law :  Held 
that  this  plea  was  too  general  on 
demurrer;    for    it    is    ncceflary   to 
(hew  in  pleading  the  caufcs  of  fuf- 
picion in  certainty,  in  order  that  the 
Court  may  judge  of  their  reafonl 
ablencfs;  and  the  ufing  the  term  fuf- 


picious  will  not  aid  what  it  needary 
to  be  averred.  Page  34 

3.  Whether  a  Defendant  juftifyiog  an 
arreft  in  Scotland^  as  made  on  (of- 
picion  of  a  felony  committed  bere, 
muft  ihew  that  the  law  of  Scukd. 
as  well  as  vrell  as  the  law  of  E^lmi^ 
warranted  fuch  arreft,  ^u^rt.       A, 

4.  Or,  whether  the  Defendant  (hewing 
by  his  plea  an  arreft  made  in  Scptkad^ 
which  if  made  in  E$^land  would  be 
warranted,  it  does  not  lie  oa  tbe 
Plaintiff  fuing  in  England  to  replj 
that  by  tbe  law  of  Scoilnmd  tbe  arret 
was  not  warranted,  ^usre.  Ju* 
per  Chamhre  J.  i^. 

5.  If  a  perfon  having  committed  a 
felony  in  a  foreign  country  ooacs 
into  England^  \yt  may  be  arrefted 
here  and  conveyed  and  given  np  to 
the  magiftratce  of  the  country  againft 
the  laws  of  which  the  ofiencewas 
committed.  Per  Heath  J.  Mwn  v. 
Kayi.  iL 

6.  The  Court  will  not  permit  a  D^ 
fendant  to  be  holden  to  bail  in  an 
a^ion  founded  on  the  prothonotsiy'i 
allocatur  for  cofts.     Fry  v.  Makdn* 

705 

ARTICLES  OF  WAR,  77. 

ASSAULT, 
See  Arrest,  i.  Army,  i. 

Trefpa£s  for  throwing  water  over  tbe 
Plaintiff^s  apartment  and  berfeif.  It 
is  no  plea  that  the  Plaintiff  was 
engaged  in  obftrUdifig  an  aotieot 
window  of  the  Defendant's  houiCf 
and  that  the  Defendant  threw  vata 
over  her  to  prevent  it.  Sim/ffmi* 
Morris »  Sti 

ASSESS- 
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ASSESSMENT, 
5*^  Foundling  Hospital. 

ASSIGNEE  OF  LEASE, 
See  Covenant,  5, 

ASSIGNEES  OF  BANKRUPT. 
^^^  Bankrupt,  11.  &  IlL 

ASSIGNMENT. 
An  equitable  allignment  of  a  debt  may 
be  by  parol  as    well  as  by  deed. 
Hedtb  V.  Hall.  Page  326 

ASSUMPSIT, 

See  Demurrage,  i.  Pleader,  V. 
5.  Agreement,  3,  4.  Bank- 
rupt, II.  I. 

A  leflbr  con  traded  to  pay*  his  tenant  at 
a  valuation  for  certain  ere&ions  pur- 
fuant  to  a  plan  to  be  agreed  on,  pro- 
vided they  were  completed  in  two 
months  :  no  plan  was  agreed  on,  and 
after  the  condition  broken,  the  lef- 
fbr  encouraged  the  leflee  to  proceed 
with  the  work :  Held  that  the 
IcfTee  might  recover  on  an  implied 
promife  arifmg  out  of  fo  many  of 
the  fads  as  were  applicable  to  the 
new  agreement.  Bum  v.  Miller.  745 

ATTACHMENT, 
See  Practice,  IV.  6. 

ATTACHMENT,  FOREIGN, 
See  Foreign  AtYachment. 

ATTESTATION, 
See  Power,  i. 

ATTESTING  WITNESSES. 
See  Practice,  IV.  i,  2. 


ATTORNEY, 

See  Attorney's  Bill.  Fine. 
Practice  of  levying,  4.  7.  9. 15. 
Practice, IL  2.  Costs,  IV.  1,2,3. 

1.  If  a  Defendant's  attorney,  without 
fufficient  ground,  direds  an  appli- 
cation under  the  ftatute  43  C  3* 
c.  46.  that  the  Plaiotiff,  having 
holden  Defendant  to  ba3  and  re- 
covered at  tnal  lefs  than  10/.,  (hall 
pay  the  Defendant's  cofts;  the 
Court,  in  difcharging  the  rule,  will 
dired  the  coils  of  the  motion  to  be 
paid  by  the  attorney.  Rolfe  v.  Ro- 
geri.     Rogers  v.  Burgefs.      Page  1 91 

2.  The  rights  between  party  and 
party  are  paramount  to  the  rightt 
between  the  attorney  of  one  of  the 
parties  and  his  client.  Brown  v. 
Sayce.  320 
S.  P»  Figes  V.  Adams.                   637 

3.  A  Solicitor  of  the  equity  fide  of  the 
Court  of  Exchequer  is  not  entitled  to  ' 
praAife  in  tht  Court  of  Chancery : 
nor,  if  he  does,  can  he  maintain  an 
adion  for  the  amount  of  his  bilL 

4.  And  femhle^  that  a  folicitor  of  the 
Court  of  Chjincery  cannot  by  con- 
fen  t  in  writing  authorife  a  folicitor 
of  the  Court  of  Exchequer  to  prac- 
tife  there  in  his  name  Vincent  v. 
Holt.  452 

5.  The  lien  which  an  attorney  Has  on 
the  papers  in  his  hands,  is  only  com- 
menfuiate  with  the  nght  which  the 
party  delivering  the  papers  to  him 
has  therein. 

6  Every  one,  whether  attorney  or 
not,  has,  by  the  common  law,  a  lien 
on  the  fpeclfic  deed  or  paper  deh- 
vered    to   him  to  do  any   work  or 

bufincfft 
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btiiinefs  thereon,  but  not  on  other 
muniments  of  the  fame  party,  unlefs 
the  perfon  claiming  the  h'en  be  an 
attorney  or  foh'citor.  Holiis  v.  Cla* 
ridge.  Page  807 

ATTORNEY'S  BILL. 

And  fa  Attorney,  3. 

I.  An  attorney  may  deh'ver  a  biH  of 
cofts  containing  fuch  abbreviations 
of  Engiyb  words  as  are  ufual  and 
intelligible.        Reynolds  v,   Cafwell, 

.193 
a.  An  attdroey's  bill  may  be  referred 

for  taxation,  though  it  is  his  execu- 
tor who  fues  cyi  it.  Penjon^  Execu- 
irsXf  V.  Jobnfon,  724 

3«  Al  miftake  in  the  date  of  items  in 
an  attorney's  bill,  which  does  not 
miflead,  does  not  vitiate  the  delivery 
of  the  bill  a  month  before  adlion 
brought.     Williams  ▼•  Barber.    806 


AUCTIONEER. 

!•  An  audioneer  is  by  implication  an 
agent  duly  authorifed  to  fign  a  con- 
trad^  for  the  purchafe  of  a  real  eftate 
on  behalf  of  the  highefl  bidder.    209 

2.  And  his  writing  down  the  name  of 
the  higbeil  bidder  in  the  audioneer's 
book  is  a  fufficient  fignature  to  fa- 
tisfy  the  flatute  of  frauds.  1^. 

3*  And  if  the  highefl  bidder  is  agent 
for  another,  the  au Pioneer's  figna- 
ture of  the  bidder's  name  will  bind 

the  principal.  ih, 

4*  At  lead  if  the  principal  is  prefent, 
and  confulting  with  the  agent  dur- 
ing the  fale,  and  makes  no  objedlion 
before  the  entry  made  in  the  book. 
WhUe  V.  Proaor. 


AVERAGE,  GENERAL, 
See  Contribution,  i,  2. 

AVERMENT.—  What  mujl  hefr^d 

ij"  averred. 

An  averment  of  a  judgment  agiinft 
jf.  B.  IS  not  proved  by  evidence  of 
a  judgment  againft  A.  B.  and  C.  D. 


Reatf/bazu  v.  Wood. 


Page  13 


B 


BAIL. 

I.  Of  the  Arrejl  and  the  Bail 
11.  Proceedings  againfi  the  Bdl » 
the  Sheriff: 

III.  Surrender  of  the  PrincifaL 

IV.  Difcharge  by  other  Means. 
V.  WrU  of  Error. 

I.  And  fee  Practice,  II.  i.  3. 
Outlawry, 3,4.  Am£ndmekt,4. 

1.  It  is  a  fufficient  objef^ion  to  bail, 
that  he  hath  privilege  of  parliament, 
whereby  the  Plaintiff  may  be  de- 
layed ill  obtaining  payment  from 
him.     Graham  v.  Stttrt.  249 

2.  It  is  not  fufficient  for  bail  to  fwear 
tfiey  are  worth  a  certain  Turn  ••  ex- 
clufive  of  their  debts.**  Home  t. 
Carr.  ^04 


Dk. 

ib.) 


II.  And  fee  Practice,   II.'  3.     Is- 

TEREST  OF  MoNEY,    7.       ShERIPF. 

I.  Although  a  bail  having  rendered 
the  Defendant  inftigatcs  him  to  vex- 
atious attempts  to  obtain  bis  dif* 
charge  under  an  infolvent  aft,  the 
Court  will  not  compd  him  to  paj 

the 
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Ihe  cofts  of  ihc  Plaintiff's  rtfiftmg 
thofc  attempts,     Winjlan-ey  v.  Head, 

Page  192 
2*  The  Plaintiff  may  proceed  againft 
the  hail  although  the  original  adion 
IS  out  of  court,  It  not  appealing 
whether  the  bail>bond  was  ailigned. 
ColUus.mifon.  115 

IV. 

1.  If  a  Phintiff  accepts  from  the  prin- 
cipal Defendant  a  cognovU  whereby 
he  gives  hfm  time  for  payment  by 
indalmcnts,  he  thereby  difcharges 
the  bail,  unlcfs  they  are  parties  to 
the  arrangement.  Boivffield^,  Tower, 

2.  If  a  non  commifiioned  officer  has 
been  arrefted  and  gives  bail,  the 
Court  will  hot,  after  judgment  re- 
covered  againft  the  bail,  fct  afidc  the 
proceedings  and  cancel  the  bail-bond. 
Bryan  v.  Woodward,  557 

BANKER'S  CHECK, 
See  Evidence,  IL  i. 

BANKRUPT. 

I.  Of  the  Bankrvptcy  and  Commjfion* 
II.  Of  ihe  Bankrupt's  Rights  and  Du- 
ties* 
111.  Of  the  Bankrupt's  EJate. 


fore  the  other  has  paid  his  own  ac- 
cepUDce.  SarrMty.Jufiin.  Page  200 
2.  A  trader  left  at  his  houfe  a  meffage 
for  a  creditor,  who  had  in  his  ab- 
fence  called  for  a  debt,  that  he  coold 
fpare  no  money,  and  would  not  pay 
him  that  day,  and  would  go  out  of 
the  way  and  ftay  till  dinner  time. 
Held  that  it  was  for  the  jury  to  con- 
fider  whether  he  abfented  hirofelf 
to  delay  a  creditor;  and  this  evi- 
dence  warranted  their  conduiion 
that  he  did  not.  603 

3.  So,  where  he  abfented  himfelf  from 
his  houfe,  where  his  creditors  were, 
to  avoid  irritation  and  harffi  lan- 
guage.    Vincent  v.  Prater,  603 

4.  Whether  a  deed  of  compoQtion 
entered  into  for  the  exprefs  purpofc 
of  committing  an  a6k  of  bankniptcyi 
will  have  that  effed  between  parties 
to  that  ad.  ^sre.  Doe  v.  Llfitm,  741 

V 

II.  Itnd fee  Ahw IT Yi  i^IV.4« 
1.  If  the  afljguees  of  a  bankrupt  ma- 
nufadurer  employ  him  in  canying 
on  the  manufafbure  for  the  benefit 
of  the  eftate,  and  pay  him  money 
from  time  to  time,  this  is  evidence 
of  fuch  a  contract  between  him  llnd 
his  aflignees  as  will  enable  him  to 
recdver  from  them  a  realbnable  com- 
penfation  for  his  work  and  labour. 
Coles  V.  Barrovf.  ifj^ 


I. 

If  two  perfons  exchange  accept- 
ances, and  before  the  bills  are  ma- 
ture one  of  the  acceptors  commits 
an  a6i  of  bankruptcy,  there  is  not 
fuch  a  debt  due  from  him  to  the 
other  as  will  fuftain  a  commiffion,  be- 


lli. And  fee  Insuramcb  VI.  2,  3,  4. 
Evidence,  II.  4. 

I.  A  trader  in  prifon  employed  an 
auftioneer  to  fell  goods,  who  fent 
him  the  proceeds  by  the  hands  of  the 
Defendant  \  the  trader  becan»e1}ank- 
rupt  by  lying  two  months  in  pnfon. 

Held 
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Held  that  his  affignees  could  not 
recover  from  the  Defendaut,  who 
was  a  mere  bearer^  the  mooey  he 
had  fo  received  and  paid  over. 
C$ks  V.  F.  Wright.  Page  198 

a.  The  flat.  49  G.  3.  r.  121.  y'.  H-ij 
which  ena6b  that  creditors  proceed- 
ing under  the  commiffion  (hall  be 

deemed  to  have  made  their  election 
not  to  fue,  does  not  extend  to  pre- 
vent a  creditor  who  proves  a  joint 
debt  under  a  commiflion  again d  one 
partner,  from  fuing  the  others. 
Heaib  v.  Hall.  3  26 

3*  If  the  title  of  aiTignees  of  a  bank- 
rupt's eilatei  ftrangtrs  to  the  re 
cord>  comes  in  queftion  incidentally, 
it  muft  be  proved  in  the  fame  mode 
as  before  the  ftatute  49  G.  3-  c.  129., 
although  no  notice  of  contefting  the 
bankruptcy  has  been  given  by  the 
oppofite  party.  741 

4.  In  proving  the  title  of  afllgnees  of 
a  bankrupt,  if  the  petitioning  ere* 
ditor  was  the  aflignee  of  another 
bankrupt)  it  is  necefiary  to  prove  the 
title  of  the  petitioning  creditor  to 
be  fuch  affignee)  by  all  the  like 
proof  by  which  the  title  of  the 
a£Egnec  in  queftion  is  to  be  proved. 
Doe  V.  IJfion*  ib, 

5«  To  enable  the  holder  of  a  bank- 
rupt's acceptances  to  avail  himfelf  of 
them  in  an  ad^ion  by  the  afiignees 
againft  himfelf  on  his  own  accept- 
ance, by  way  cither  of  ftt-off,  or  of 
mutual  credit,  he  muft  moft  dif- 
tindlly  prove,  cither  that  the  obliga- 
tion on  himfelf  to  pay  the  bill  fo  fet 
off  fubfifted  before  the  bankruptcy, 
or  that  there  was  a  mutual  credit 


created  in  the  origin  of  the  billfc 
Ouehterlany  v.  Eafierby.         Page  8SS 

BARON  AND  FEME. 
Sec  C0FTHOLD9  4« 

BASTARD,  CUSTODY  OF. 

Whether  the  putative  father  of  a  baftard 
child  has  a  right  to  the  coftodv  of 
the  child,  ^tutre,  Strangewajs  ▼. 
RoUnfon*  498 

BASTARDY  BONDS. 

1.  A  bond,  conditioned  for  payment 
to  the  overfeers  of  a  parifh  of  a  or- 
tain  weekly  fum  fo  long  as  a  baftard 
child  ftiall  continue  chargeable,  11 
not  illegal  or  contrary  to  public 
policy.       Strangewayt    ▼.   Rotm/k* 

498 

2.  To  debt  on  bond,  conditioned  for 
payment  of  a  weekly  fum  for  mam- 
tenance  of  a  baftard  child,  (o  long  » 
it  fhouldbe  chargeable,  it  is  nof^ 
that  after  the  child  attained  the  sge 
of  feven  years,  the  putative  father 
offered  thenceforth  to  keep  and 
maintain  the  child,  and  reqoefted 
the  overfeers  to  deUver  it  to  bio, 
without  (hewing  that  the  child  wai 
within  the  power  and  cuftody  of  the 
overfeers.  ii, 

3.  Whether  the  puutive  father  of  i 
baftard  child  has  a  nght  to  tbe  cttf- 
tody  of  the  chDd,  qmere.  Strafe- 
ways  V.  Rohinfon,  iL 

BENEFICE, 
See  Pluralities. 

BILL,  DELIVERY  OF, 

^eif  Attorney's  Bill. 

BILL 


INDEX  TO  THE  PRINCIPAL  MATTERS. 


905 


BILL  OF  LADING, 

Set  Demurrage,  2.      Freight,   r. 
Consignor  and  Consignee,  i,  2. 

BILL  OF  PARTICULARS, 
If  a  bill  of  particulars  fpeci(i<8  the 
tranfadion  upon  which  the  Plain 
tifPs  claim  arifes,  it  need  not  fpecify 
the  technical  dcfcription  of  the  right 
which  rtfults  to  the  Plaintiff  out  of 
that  tranfadton.  Brown  v.  ffodg- 
fon.  Page  189 

BILL  OF  SALE, 
See  Ship's  Registry. 

.BILLS  OF  EXCHANGE  AND 
PROMISSORY  NOTES, 

Jnd  fee  Bankrupt,  I.  i.  De. 
FEAZANCE«  Evidence,  I.  5. 
Pleader,  III.  i.     Executor,  i. 

J .  If  the  payee  of  a  bill  annexes  a  con- 
dition to  his  indorfement  before  ac- 
ceptance, the  drawee,  who  after- 
wards accepts  it,  is  bound  by  that 
condition ;  and  if  the  condition  is  not 
performed,  the  property  in  the  bill 
reverts  to  the  payee,  and  he  may  re- 
cover the  contents  againfl  the  ac- 
ceptor,    Rohertjon  v,  Kenpnnton,   30 

2,  A  letter  written  by  the  iridorfer  of 
a  bilU  who  had  been  applied  to  for 
payment,  after  feveral  days  laches, 
telling  the  Plaintiff  that  he  would 
not  remit  till  he  received  the  bill, 
and  defiring  the  Plaintiff,  if  he  con- 
fidered  the  Defendant  as  unfafe,  to 
return  the  bill  to  Trevor  and  Co. 
(  who  were  prior  indorfers  on  the  bill, 
and  alfo  bankers  at  the  Defendant's 
place  of  refidencc,)  was  held  not  to 
Vol.  IV. 


be  fuch  a  waiver  of  laches  and  pro- 
mife  to  pay,  but  that  the  Defendant, 
on  difcovcring  that  in  law  he  was 
difcharged,  might  refufe  payment. 
Borradaile  v.  Lowe*  Page  9  3 

3.  Where  a  bill  has  been  lofl  or  frau- 
dulently orfclonioufly  obtained  from 
the  Defendant,  the  holder  who  fues 
mud  prove  that  he  came  to  the  bill 
upon  good  conGderatioD.  114 

4.  But  the  Defendant  will  not  be  per- 
mitted to  objed  to  the  want  of  fuch 
proof,  unlefs  he  has  given  the  Plain- 
ti£F  reafonable  previous  notice,  that 
the  Plaintiff  may  come  to  trial  pre- 
pared to  prove  his  confideration. 
Paterfon  v.  Hardacre*  lb. 

5*  A  bill  of  exchange  written  on  a 
wrong  flamp,  ia  no  payment,  al- 
though the  parties  would  have  paid 
it  if  prefcnted  in  due  time.  Wilfon 
V.  Vyfar.  288 

6.  The  acceptor  of  a  bill  for  the  ac- 
commodation of  the  drawer  is  not 
difcharged  by  time  given  to  the 
drawer.     Raggett  v,  Jxmore.      730 

7.  A  banker  difcounts  a  bill  drawn  on 
a  cuftoVner,  and,  by  the  acceptance, 
made  payable  at  his  bank,  after 
notice  that  it  has  been  loft  by  the 
holder,  and  afterwards  debits  his 
cuftomcr  with  the  amount  of  the 
bill,  writes  a  dtfcharge  on  it,  and  de- 
livers it  up  to  the  cuftomer  as  the 
banker's  voucher  of  his  account. 
Held  that  the  banker  is  thereby 
guilty  of  a  converfion,  and  the  loferof 
the  bill  may  recover  in  trover  with- 
out a  previous  demand  of  the  bilL 
Leveil  V.  Martin  and  another.      799 

3  P  8.  One 


go6 


INDEX  TO  THE  PRINCIPAL  MATTERS. 


8.  One  who  without  confideration  but 
without  fraud  indorfes  a  bill  in  which 
both  the  holder  and  acceptor  are 
fidlirious  perfons,  is  entitled  to  no- 
tice of  the  difhonour  of  the  bill. 
Leach  V.  Hewitt,  Page  731 

BIRMINGHAM, 
5"^^  Court  OF  Requests,  1. 

BOND, 
See  Annuity,  4.    Bastardy  Bond. 

I.  The  extent  of  the  condition  of  an 
indemnity-bond  may  be  redrained  by 
the  recitals,  though  the  words  of  the 
condition  import  a  larger  liability 
than  the  recitals  contemplate.  Pear/* 
aii  y*  Summerfet.  ^91 

2«  A  bond,  conditioned  to  repay  to 
five  perf  ms  all  fnms  advanced  by 
them  or  any  of  them,  in  their  capa- 
city of  bankers,  will  not  extend  to 
fums  advanced  after  the  deceafe  of 
one  of  the  five  by  the  four  furvivdrs, 
the  four  then   afting    as    bankeis. 


Vfejion  V.  Barton, 


673 


BOOK, 
See  Trover,  3. 

BROKER, 

S'f^LiEN,  I.     Felony,!.      Insur- 
ance, III.   1.      Goods  sold  and 

OfiLlVfiRED,    I. 

BULLION, 
See  Naty,   1.      South   Sba   Com- 

PANTy    It 


CALLICO  PRINTER, 
See  Trover,  3. 

CAPE  OF  GOOD  HOPE, 
^<^  Na?jgatiok  Act8,  1. 

CARRIER, 
See  Money  paid,  i.     Nayy,  i 

CASES — ohferoed  on^  quejliomed^  t 
plained^  or  o\.erruUd. 

Barclay  V.Lucas,  (iTermRep.29i.D 

Page  6i 
Brown  Ex partey  M.S.  Bankrupt.  2c 
Bryan  v.Horfeman.  (^'Esii\,^gg.)  p.6i 
Dalgleifh  v.  Brooke,  (15  EaR,  ^c^ 

395  ^'6^ 
Dawfon  v,  Atty,  (7  Eaft,  367  }    3; 

Dc  Berdt  v.  Atkinfon,  (2  H.  Bl.  336. 

at  i« 

JO 

Denn  v»  Dupuis,  (11  Eaft,  134.)  3J 
Dumpors' Cafe,  (4  Co.  119.)  73 
Everett  £x  parte^  M  S.  Bankrupt.  Jc 
Hoare  v.  Graham,  (3  Canapb.57  )  84 
Horwood  V,  UnderbiU,  (10  Eaft,  127. 

35. 
Howis  V.  Wickens,  (4  T.  R. ;  14.^  20 

Jarman  v.  Coapc,  ( 1 3  Eaft,  394. )  398,  j 

Mafhiter  v.  Buller,  ( i  Camp.  84  )  43I 

Meddowcroft    v,    Holbook,     ( i  H 

BI.50.)  45^ 

Mcllifh  V,  Motteux,  {  Peakc  N.  P.  i  \^. 

Moore  V.  Baftard,  (2  Macarthur,  4  cd, 

'95-)  it 

Newland  v.  Ofman,    (i  Bott,  4  cd, 

460.)  51: 

Purling  V.  Parkhurft,  (2  Taunt.  237. J 

i5^ 
Radchffe   v.    Burton,      (3    Bof.    & 

PuU.  223.)  eii 

Sbee 
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Sheets.  Clarkron,(i2  Eaft,  507.)?.  544 
Sutton  V  Jolnftonc,  ( i  T.  R.  546.)  75. 

88.  9 
Tinckler  v.Walpolc,  ( r4Eaft,226.)657 
IVard^  ExpartCy  M.S.  Bankrupt.  205 
Whitchoufe  v.  Froft,  (i2Eaft,i4.)  646 
Willey V,  Cawthornc,  ( 1  £3(1,398. )  3  54 

CERTIFICATE, 
See  Ship's  Registry* 

CESTUY  QUE  TRUST, 
See  Devise,  11.3* 

CHALLENGE, 
See  Trial,  2. 

CHANCERY, 
5^^  Attorn  FY,  3,4. 

CHARTER, 
See  South  Sea  Company. 

CHOSE  IN  ACTION, 
«S'rr  Assignment,  i. 

COGNOVIT, 
See  Bail,  IV.  !• 

COIN, 
See  Navy,  i.     Trover,  i. 

COLLEGES,       ' 
See  Pluralities- 
colonial  EXPORTS, 
^e  Navigation  Act. 


COMMISSION, 

SifMoMBY  HAD  AMD  RECEIVED, 


I. 


COMMITMENT, 
See  Arrest. 

COMMON  RECOVERY, 
See  Recovery. 

CONDITION, 

•S'/^BlLLOPExCIfANGB^  I.    DBfEAZ- 

ance,  I.     Bond,  i,  2. 

CONSIDERATION, 

^ee  Agreement,  i,  a,  3.  Mar- 
ket, 3.  Variance,  I.  Assump- 
sit, I.     Bankrupt,  II.  1. 

CONSIGNOR  AND  CON- 
SIGNEE. 

1.  One  of  feveral  partners  in  a  contradl 
with  government,  cannot  pledge 
goods  configned  to  him  bj  another 
partner  for  the  purpofe  of  per(prm- 
ing  the  contrad.  Snakb  v.  Burrufge. 

Page  684 

2.  The  indorfing  of  the  bill  of  lading 
by  fuch  confignor  to  the  confignee 
does  not  conftitute  a  lien  in  favour 
of  the  latter  for  his  advances  to  the 
confignor. 

CONTEMPT, 
See  Foreign  Attachment,  i. 

CONTRIBUTION. 

I.  The  owners  of  a  (hip's  cargo  arc 
liable  to  contribution,  for  ihip't 
flore^  neceflarily  thrown  overboard^ 
after  a  vefTel  was  captured,  and 
while  fhe  was  in  the  hands  of  an 
enemy.     Price  v.  Noik.  123 

3  P  a  2.  The 


9o8 
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a.  The  accident  of  an  owner  having 
efftdled  an  infurancc,  docs  not  affcd 
his  right  to  recover  general  average. 
Price  V.  NoHe.  Page  123 

CONVEYANCE, 

jind  fee  Covenant  to  STikND  sbise'd 
TO  Uses. 

CONVOY. 

I.  Every  perfon  who  (hips  goods  on 
board  a  velTel  which  fails  without 
convoy,  does  it  at  his  own  peril  of 
her  having  a  fufficient  h'cence  for 
the  voyage,  without  which  all  in- 

~  furances  on  his  goods  are  void,  by 
the  ftat.  43  G.  3.  c.  57.  178 

3.  Although  the  owner  of  the  goods 
fuppofed  and  intended  that  the  (hip 
fhould  have  a  fufficient  licence,      ib, 

3.  And  although  he  lived  at  a  diflance 
from  the  port,  and  had  no  concern 
with  the  ixTanagemcnt  of  the  (hip,  or 
the  obtaining  for  her  the  nece(rary 
documents.  lb, 

4.  A  licence  to  fail  without  convoy  to 
a  port  which  a  (hip  muft  pafs  on  her 
voyage,  is  not  a  fufficient  licence  to 
authorize  her  to  run,  without  li- 
cence or  convoy,  for  the  rcliduc  of 
her  voyage,  after  (he  has  touched  at 
that  port*  ib. 

5 .  A  licence  to  Glbrahar  will  not  le- 
gab'ze  a  voyage  to  Palermo,  MeJJtna^ 
and  Malta^  touching  at  Gibraltar^ 
and  finding  there  neither  licence  or 
convoy.     IVa'tnhoufe  v.  Coivle,        ib. 

6.  In  order  to  (hew  that  a  voyage 
without  convoy  from  a  foreign  port 
is  illegal,  it  is  incumbent  on  the  un- 
derwriter, to  prove  that  there  is  coa« 

7 


voy  occafionally  appointed  from  tbi 
port,  or  fome  one  refidcnt  there,  an 
thorized  to  grant  licences  to  fai 
without    convoy.       IVale  ▼.  jftt) 

P«g«  49 

COPY, 
See    Fines    and    Recotehies,   A 

MENDMENT  OF,   19. 

COPYHOLD. 

1.  A  copyholder  claiming  an  intereft 
may  have  infpeflion  of  the  coor 
rolls  without  proving  an  intereft 
Bateman  v.  PMRps*  162 

2.  A  feme  covert,  who  furreoden 
copyhold  lands,  ought  previbully  t( 
be  examined  feparately  from  bei 
hufband,  by  the  iteward  of  t|b< 
manor.  294 

3.  But  by  fpecial  cuftom  {he  may  b( 
feparately  examined  before  two  cof 
tomary  tenants.  294 

4.  If  a  copyhold  be  furreedered  tc 
fuch  ufes  as  a  feme  covert  (hall,  b) 
will  or  codicil,  appoint,  a  paper  por 
porting  to  be  a  will,  though  made  bj 
her,  living  her  hufband,  is  a  gooc 
execution.    Driver  v.  Thorny fon.   ib 

COSTS, 

I.  fVben  payable  by  and  io  pcrfom 

in  general. 
II.  When  payable  by  and  iopar^adm 
perjons. 

III.  Ofjlaying  proceedings  tiU  cojh 

paid  orfecurity  given, 

IV.  Set'of 

V.  What  cofls  are  payable. 

I.  And  fee  Malicious  Aekest,  i. 

i.Ii 
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t.  If  a  Defendant  pleads  a  judificatton 
in  trefpafsy  and  the  Plaintiff,  without 
traverfing  it,  new  afligng  a  trefpafsi 
not  concerning  his  title,  &c.t  on 
which  iflue  is  joined,  and  found  for 
him,  he  is  entitled  to  no  more  cods 
than  damages,  under  22  &  23  Car*  2. 
c.  g./,  136.     Gngory  v.  OrmeroJ. 

Page  99 

3.  Upon  the  pleas  of  non  q/fum^t  and 
plene  adminijravit  the  Plaintiff  joined 
iffue,  and  omitted  to  pray  judgment 
of  affets  guando.  The  fir  ft  iffue 
being  found  for  the  Plaintiff,  and  the 
fecond  for  the  Defendant,  the  De- 
fendant is  entitled  to  the  poflea  and 
general  cofts.     Hogg  v.  Graham,  135 

3.  If  a  Dtfendant  pays  money  into 
court  which  the  Plaintiff  does  not 
take  out,  but  proceeds,  and  the  De 
fendant  obtains  a  verdid,  the  De- 
fendant 18  entitled  to  full  cofts  of  the 
whole  adion.     yeffi  v.  Smhb,      196 

4.  Although  a  Defendant  fucceeded 
upon  the  firft  trial  by  a  forgery,  the 
Court  cannot  give  the  Plaintiff,  fuc- 
ceeding  on  the  fecond  trial,  the  cofts 
of  both.     Goodi'uU  v.  IVaUar.     '  6j  i 

II.  Sti  Attorney,  t.   Bail,  II.  t. 

IV. 

X .  If,  upon  the  reference  of  an  a6tion 
in  this  court,  the  arbitrator  award 
the  cofts  of  a  nonfuit  to  be  paid  by 
the  one  party,  and  a  larger  fum  to 
be  paid  as  a  debt  by  the  other  party, 
the  party  awarded  to  pay  the  fmallcr 
fum  is  iptitled  to  a  fet-off  without 
motion.  632 

a.  And  if  payment  of  the  fmaller  fum 


is  enforced  by  attachment,  the  Court 
will  fet  the  attachment  afide.  P.  63s 

3.  The  like  fet-off  in  cafe  of  crofs- 
judgments  for  debt  or.  damages  and 
cofts.     Figes  V.  Adams,  ib 

V.  And  fee  PaACTiCEt  VII.  3. 

I.  The  cofts  of  bringing  oter  a  nccef- 
fary  witnefs  from  the  contiaent  to 
this  country  are  to  be  allowed  in  fu« 
turc.  55 

a.  But  not  the  cofts  of  his  return* 
Cotton  V.  W'ttt,  ih. 

3*  A  plaintiff  who  brings  over  a  fo« 
reign  witnefs  hither,  in  order  to 
judge  by  his  teftimony  whether  there 
is  ground  to  bring  an  a6tion,  and 
afterwards  fues  and  examines  the 
foreigner  at  the  trial,  may  be  allowed 
the  cofts  of  detaining  him  here  from 
the  time  of  the  writ  fued  out  until 
the  trial,  and  a  reafonable  fum  for 
his  fuftenance  here  during  the  fame 
time,  but  not  the  cofts  of  liis  paffage 
hither,  or  of  his  return.  Schimmcl 
V.  Loufada,  695 

4.  Otherwife  in  B.  R,^  where  the  cofts 
of  his  return  are  alfo  allowed,  though 
not  of  his  coming  hither.  Refolved 
in  fame  cafe.  See  Tremayne  v,  Bar'> 
rett.pojl.  HU.T,  1815.  vol.  6. 

5.  The  Court  will  allow  the  cofts  of 
detaining  a  foreigner  here  to  ^^\vz 
evidence  upon  a  trial,  computed 
from  the  day  of  the  writ  fued  out  to 
the  day  of  trial.  697 

6.  The  pradice  of  the  Court  of  King's 
Bench  is  the  fame.  Sturdy  Y,  An^ 
drews,  ih. 
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COVENANT, 

And  fee  AnHv  IT  Yy  i.  Action  upon 
THE  Case,  4. 

1.  The  fevcral  covenant  of  one  grantor 
of  an  annuity  is  not  avoided  by  the 
infancy  of  another  grantor  in  the 
fame  deed.     Haw  v.  Og/e.     Page  10 

2*  A  covenant  in  an  annuity  deed, 
made  prior  to  the  flat.  46  G.  3. 
c.  65./  115.^  which  ftatute  has  a  re- 
tro fpe^live  operation,  whereby  the 
grantor  of  the  annuity  covenanted  to 
pay  the  fame  on  the  days  and  times, 
&c.  without  any  deduction  whatever 
out  of  the  fame,  or  any  part  thereof, 
for  or  in  refpcdl  of  the  then  prefent 
or  any  then  future  property-tax,  is 
void  in  refpedi  of  its  obh'gation  on 
the  grantor  not  to  dedu£i  the  pro- 
perty-tax, but  not  in  rcfpeA  of  the 
payment  of  the  annuity,  fubjcifl  to 
fuch  dedu^on.  Read/haw  v.  Bai- 
ters. 57 

3.  Where  the  Defendant,  by  indenture 
made  flnce  the  pading  of  the  46  G.  3. 
c.6^.f  demifcd  to  J,H.  certain  pre- 
mifes^  reddendo  j^qI.  annually^  clear 
of  land-tax,  property^ax,  &c.»  and 
J,  H.  covenanted  to  pay  the  faid 
yearly  rent  in  the  manner  tin  fame  was 
refer  ved  to  he  paid  at  aforefaid^  and  to 
pay  the  land-tax,  propcrtytax^  &c. : 
Held  that  by/ 115.,  coupled  with 
/.  195.  of  the  faid  ad»  fo  much  of 
the  reddendum  and  covenant  as  flipu- 
lated  for  payment  of  the  rent  dear' 
of  dedudtion  on  account  of  property- 
tax  was  void,  but  the  refidue  was 
good,  for  payment  of  the  rent,  fubjcdl 
to  fuch  dedudion ;  and  therefore  the 

Fiaintiffi  who  had  paid  a  depofit  as 

• 


purchafer  of  the  faid  rent,  was  net 
entitled,  on  the  above  ground  of  ol>- 
je^ion,  to  recover  back  his  depofit 
from  the  Defendant,  who  had  co- 
gaged  to  make  a  good  alignment  of 
the   faid   rent.       Fuller   v.   AhlM, 

Page  10; 

4.  If  a  leafe  contain  a  covenant  for 
quiet  enjoyment  againft  the  Icflbr 
and  thofe  who  claim  under  him,  tbe 
leffee  cannot  upon  an  eviction  by  i 
paramount  title  recover  tinder  the 
implied  covenant  for  general  tide 
implied  in  the  word  demife.  M^r* 
rill  V.  Frame.  329 

5.  A  truftec,  to  whom  two  leafes  were 
afligned  in  truft  for  fccuring  an  an- 
nuity, having  faid  to  the  occupier  of 
one  of  the  demifed  lioufes,  "  Yot 
mud  pay  the  rent  to  me  ;  I  am  be- 
come landlord  for  my  dient  who  lias 
the  annuity,  and  you  mud  pay  the 
ground-rents  for  me:"  Held  tfcat 
the  truftee  was  h'able  in  covenant  to 
the  lefibr,  as  aflignee  of  both  leafe^i 
for  non-payment  of  rent  and  not  re- 
pairing.    Gretton  v.  Diggkt.       76^ 

6.  In  covenant  for  rent,  the  Defendant 
pleaded  that  he  was  under-tenant  of 
parcel  of  certain  premifes,  for  the 
whole  of  which  the  Plaintiff,  Us 
leffor,  had  covenanted  to  pay  rent  to 
the  landlord  paramount,  and  (hewed 
that  he,  the  Defendant,  paid  to  the 
landlord  paramount,  under  threat  of 
diftrefs,  more  rent  than  he  owed  to 
the  Plaintiff;  the  Plaintiff  traverled 
that  any  rent  was  due  itom  htoielf 
to  the  landlord  paramount :  Held 
that  this  replication  was  not  ftp- 
ported,  by  proving  that  the  Plaintiff 

had  affigoed  his  term  in  the  refidoe 

of 
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of  the  prcmifcs  to  A",,  who  afligncd 
them  to  the  Defendant,  who  cove- 
nanted to  pay  in  difcharge  of  the 
Plaintiff  the  whole  rent  referved  to 
the  landlord  paramount.  Sturges  v, 
Farrington*  Page  614 

COVENANT,       TO     STAND 
SEISED  TO  USES. 

I*  A  deed  which  may  take  effcdl  as  a 
covenant  to  (land  feifed,  is  good, 
though  the  ufe  is  to  arife  after  the 
deceafe  of  tf^e  covenantor,  and 
though  he  docs  not  afFeA  thereby 
to  difpofe  of  the  freehold  in  the 
meantime.  20 

2.  And  although  the  ufe  is  to  arife  at 
a  period  which  may  not  happen  till 
long  after  the  covenantor's  death, 
the  ufe  refulting  in  the  meantime. 
Doe^  on  demfe  of  Dyicf  v.  IVhining' 
bam.  ih, 

COURT  OF  CHANCERY, 
See  Attorney,  3,  4. 

COURT  OF  EXCHEQUER, 
See  Attorney,  3,  4. 

COURTS  MARTIAL. 

1.  An  aft  ion  of  trefpafs  lies  for  an 
inferior  military  officer  againft  his 
fuperior  officer,  (both  being  under 
martial  law,)  who  imprifons  him  for 
difobcdience  to  an  order  made  under 
colour,  but  not  within  the  fcopc  of 
military  authority.  67 

2.  Although  the  imprifonment  be 
followed  by  a  trial  by  a  court  mar- 
tial.    Warden  v.  Bally.  67 

3.  Jurifdidion  of  court  mart!aI,^ii^.7o. 
Jind  Moore  v.  Bq/lard.  ih* 


COURT  OF  REQUESTS. 

1.  No  pcrfon  to  whom  any  debt  of 
certain  dcfcrlptions,  not  exceeding 
5/.  is  owing  from  any  perfon  refident 
within  the  jurifdidlion  of  the  Btr» 
mingham  Court  of  Rcqucils,  can 
recover  any  cods,  if  he  fue  elfc- 
wherc  than  in  that  court.    Page  150 

2.  V\  hereloevcr  the  Plaintiff  may  re- 
fide,  and  wherclbever  the  caufe  of 
adiion  may  accrue.     Lees  v.  Rogers. 

ib. 


D 


I)AMAGES, 
jindfte  Malicious  ARairr,  i • 

The  Court  may  aflef>>  the'  daniages  in 
ajfum])ft  upon  judgment  by  default, 
with  the  afTent  of  the  Plaintiff,  with- 
out the  intervention,  of  a  jury* 
Gould  V.  Hammer/ley.  148 

DEATHS,  122. 

DECEIT, 

^^^  Action  upon  the  Case,  1.5, 6. 

7.  8.  9. 

DEFAMATION, 
See  Slander,  i. 

DEFEAZANGE. 

Upon  a  note  of  hand  the  payee  in* 
dorfed,  that  if  the  interefl  was  paid 
on  flipulated  days  during  her  life» 
the  note  fhould  be  given  up.  A  psy- 
i^eot  ^f  the  inter'eft  being  omitted, 
3  P  4  and 
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and  aflien  commenced  on  the  notC) 
held  that  the  Court  had  no  power 
to  (lay  proceedings  on  payment  of 
the  intereft  and  colls.  Steel  t.  Brad' 
Jicld.  Page  227 

DEMURRAGE. 

1.  The  mailer  of  a  (hip  cannot  main- 
tain afliimpfit  in  his  own  name  upon 
an  implied  promife  to  pay  demur- 
rage.    Brounchr  ▼.  Scott,  I 

2.  If  a  coniignee  accept  goods  under 
a  bill  of  lading,  at  the  bottom  of 
which  is  a  memorandum  that  the 
(hip  is  to  be  cleared  in  1 6  days>  and 
8/.  per  day,  demurrage  to  be  paid 
afttr  that  time,  the  mailer  upon  de- 
livery of  the  goods  may  rccovci  de- 
murrage againft  the  confignec.  Je/- 
fon  %  Swiiy.  52 

DEVASTAVIT,      / 
Sge  Executor,  i. 

DEVISE, 

I.  By  what  words  lands^  \ic.  pafu 
II.  IVbaiiflate. 
III.  Revocation, 

II. 

1 .  A  devife  of  all  my  eflate  of  AJhton^ 
pafTes  a  fee-fimple,  as  defcriptive  of 
the  intereil  devifed,  not  merely  of  the 
fituation  of  the  land.  Cblchefier  v. 
Chichejler.  1 76 

2.  Devife  to  two  jointly  to  be  divided 
between  them  for  their  natural  lives, 
and  after  their  deccafe,  to  fuch  child 
and  children  of  the  two,  of  their 
bodies  lawfully  begotten,  (hare  and 


(hare  alike  ;    and  in  failure  of  fuch 
ifFuc^  to  fuch  child  of  W.  C  ••  tbcrt 
being  a  child  of  one  of  the  two  liviag 
at  the  time  of  the  devife,  and  deatk 
of  the  teftator^    this  dcvife  aeata 
an  eftate  for  life  in  the  two,  and  the 
fame  in  the  child ;  and  the  remainder 
over  failing,  the  heir  at  law  of  the 
teftator  took  the  fee.     Doc  t.  Ga- 
in//. Page  313 
3.  Devife  to  A.  m  truft  to  permit  ind 
fuffer  the  teHator's  widow  to  have, 
hold,  ufe,  occupy,  pofrefs,  and  enjoy 
the  full,  free,  and  uninterrupted  pof- 
feffion  and  ufe  of  -all    interefU  of 
monies  in  the  funds,  and  rents  and 
profits  ariiing   from   the    tedator's 
houfes,  for  her  natural  life,  if  fae 
(hould  remain  unmarried  ;  and  that 
her  receipts  for  all  rents^  &c.,  with 
the  approbation  of  any  one  of  hii 
truf!ees»  (hould  be  good  and  valid, 
(he  providing  for  and  educating  pro* 
perly  the  teflator's  children,  and  aUb 
paying  two  annuities    thereby  be- 
queathed to  M.  D.  and  hf.  /.  of  20/. 
lor  their  livef,  befides  board  and 
lodging  to  AT.  /.,  and  that  his  chil- 
dren   (hould   be   folely  under  tbeff 
mother's  diredlion  untO  marriage,  or 
properly  provided  for:    Held  that 
the  ufe  was  executed  in  the  devifeet 
in  truft.     Gregory  v.  Hendcrjkn.  77a 

DISTRESS- 

f.  Held  that  trefpaft  would  not  lie 
again (t  a  landlord  who  occupied  m 
apartment  over  a  miU  demifed  to  h'u 
tenant,  from  which  it  was  divided 
only  by  a  boarded  floor  without  any 
ceiling,  for  taking  up  the  floor  of  hii 

owa 
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EMBEZZLEMENT, 
See  Felony,  i. 
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♦l»wn  apartment  and  entering  through 
the  aperture  to  diftrain  for  rent. 
Gould  V.  Brad/lock.  *  age  $61 

2.  A  termor,  who  lets  to  an  under- 
tenant, cannot,  after  his  term  expired, 
enforce  the  continuance  of  the  un- 
der-tenancy  by  diltrcfs,  if  the  under- 
tenant refufes  to  acknowledge  him 
as  landlord,  or  pays  under  threat 
of  diftrefs.  720 

3.  Although  the  under-tenant  ftill 
retains    the    poflcilioa.       Bume    v. 


Rlchardfon. 

DISTRINGAS. 
See  Practice,  i. 


ih. 


E 

EJECTMENT, 

And  fee  Evidencb,  I.  i,  2.  Oc- 
cupancy, I,      Practice,  VII.  5. 

I.  It  is  not  neceflary  in  eje6tment  to 
aver  the  premifes  to  be  in  a  pariffi. 

671 

a.  If  they  are  defcnbed  as  being  in  the 
parifh  of  A.  and  B*,  the  Court  will 
conftrue  it  to  mean  part  in  the  parifh 
of  A*  and  part  in  B.^  B.  being  the 
name  of  a  parifh.  Goodtltle^  I^Jftf 
of  Bremridge  v.  Walter »  ib. 

)•  In  a  country  ejedment  the  notice 
Xp  the  the  tenant  in  pofTeffion  may 
be  to  appear  in  the  next  ifluable 
term,  and  judgment  againft  the 
oafual  ejector  may  be  moved  for  in 
that  term.  Doe^  on  Demje  of  Clarke 
V.  Roe.  Pigc  738 


ENEMY, 

See  Alien   Enemy*      Licence 
Trade. 


TO 


EQUITABLE  INSURANCE  OF- 

FICE, 

See  IifsuRANCE,  IIL  5. 

ERROR, 
See  Inqjjiry,  Writ  of,  i* 

» 

ESCAPE. 
A  (herifF  who  carries  a  pnfoner  takes 
in  execution  to  a  lock-up-houfe 
within  his  own  bailiwick,  and  keeps 
him  there  14  days  before  the  returs 
of  the  wnt,  is  not  thereby  guilty 
of  an  efcape.     HoulSub  v.  Birch. 

608 

EVIDENCE. 

L  Of  the  competency  of  the  vAineJfet* 
II.  Of  the  Evidence  of  particnlar  faSU 
or  (Poerments,  ^ 

III.  Ofjlampt. 

IV.  Secondary  evidence^  when  admiffible, 

I.    And  fee  Practice,  IV.  i. 

1.  The  declarations  of  a  deceafed  oc« 
cupier  of  land,  of  whom  he  held  the 
land,  are  eiridence  of  the  feifia  of 
that  perfon.  16 

2.  But  it  mufl  firft  be  (hewn  that  the 
land  the  deceafed  occupied  was  the 

land 
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land  now  in  the  tenant's  pofTeilion. 
Peaceable  on  the  demife  of  Uncle  v. 
Wat/on.  Page  1 6 

3.  In  an  adlion  of  trover  for  a  horfc,  a 
witnefs  is  competent  to  prove  that 
the  Plaintiff  agreed  that  he  (wit- 
nefs)  ftiould  take  the  horfe  as  a  fecu- 
rity  for  money  due  to  him  from  tht 
Plaintiff,  and  (hould  fell  it  if  the 
money  Vas  not  paid  on  a  day  ccr- 

*  tatuy  which  hcing  the  cafe,  the  wit- 
nefs  accordingly  fold  the  horfe  to 
the  Defendant  ;  for  the  verdiA  ob- 
tained on  his  evidence  will  not  avail 
him  in  an  a6iion  to  be  brought  again  m 

*     him  by  the   Plaintiff.     Nix  v   Cut- 

tmg»  I 

4.  A   creditor   who    has  ailigned   his 

debt  is  a  competent  witncfs  to  in- 
creafe  the  fund  out  of  which  the" 
debt  is  to  be  paid.     Healb  v.  Ball, 

326 

g.  In  an  aAion  againft  the  acceptor 
of  a  billy  accepted  for  the  accommo- 
dation of  the  drawer,  the  drawer  is 
not  a  competent  witncfs  to  prove 
that  the  holder  came  to  the  bill  on 
ufurious  confideration ;  bccaufe  he 
dots  not  Hand  indifferently  liable  to 
the  holder  and  the  acceptor:  for 
the  holder  can  recover  againfl  him 
only  the  contents  of  the  bill;  the 
acceptor  is  entitled  to  recover 
againfl  him  both  the  amount  of  the 
billy  and  alfo  all  damages  he  may 
have  fuflainedy  including  the  coRs 
of  the  adion  againfl  himfelf.  Jones 
V.  Brooke,  464 

tf.  In  an  a6lion  upon  a  joint  contrail 
againfl  two,  one  who  has  fuffered 
judgment  by  default  is  not  admif- 
fible  as  a  witaefs  againfl  the  other; 


to  prove  that  he  joined  in  the  con- 
trad.  Page  751 

7.  Becaufe  if  the  Plaintiff  fucceeded 
in  the  aflion,  the  witnefs  would  ob< 
tain  by  means  of  his  own  teflimon^f 
oontribution  againff  the  ^other. 
Brown  v.  Brown  and  Another .      ih, 

IL    Andfu  Mesne  PaoFiTSy  i. 

1.  Proof  of  thv'  delivery  and  payment 
of  a  check  to  the  Plain  tiff,  is  ool 
fufficient  evidence  of  a  debt .  in  ordei 
to  fupport  a  fet-offy  unlefs  it  be 
fhewn  upon  what  confidetation  and 
under  what  circum (lances  it  wai 
given.     Aubert  v,  IValJb.  293 

2.  If  the  Defenc^ant  on  a  policy  would 
impugn  the  Plaintiff's  nght  to  reco- 
ver for  a  lofs  by  capture,  on  the 
ground  that  the  condemnation  ap- 
pears by  the  fcntcnce  of  a  foreign 
court  to  have  proceeded  on  the  want 
of  certain  documents^  which  the 
Plaintiff  ought  to  have  provided,  it 
is  for  the  Defendant  to  (hew  by  evi- 
dence, the  foreign  law  or  treaty 
which  renders  fuch  documents  ne- 
ceffary.      Le  Chemnant  v.  Pearfon, 

367 

3.  Where  a  common  captor  is  fued  ont 
within  the  time  hmited  by  the  fla- 
tutCi  and  the  Plaintiff  declares  on  it 
in  a  qui  tarn  adlion,  it  is  not  neccf- 
fary  to  council  the  declaration  with 
the  writ  by  any  other  proof  than 
the  production  of  the  writ.  Hnich' 
in/on  V.  Piper.  555 

4.  To  prove  a  petitioning  creditor's 

debt^  an  account  figncd  by  the  bank- 
rupt, charging  himfelf  with  a  ba- 
lance brought  over  on  a  day  before 

the 
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the  bankruptcy,  is  not  admlilible 
CTidence,  without  pofitive  proof  that 
the  bankrupt  allowed  the  account 
before  the  bankruptcy.  Hoare  v. 
Cory  ton.  Page  560 

5.  The  original  certificate  of  a  fhip's 
regiftry  is  no  evidence  for  the  Plain- 
tiff upon  a  policy  of  infurance,  that 
the  interefl  in  the  (hip  is  in  the  per- 
fons  in  whom  it  is  averred »  and  for 
whom  he  effected  the  infurance  as 
agent.  652 

€•  Property  in  a  (hip  mu(t  be  proved 
by  evidence  of  pofFeflion  in  the 
Plaintiff,  his  vendors,  or  baileesi  ac- 
companied with  a  certificate  of  re- 
giftry.    Pirle  V.  Anderjon.  652 

7.  The  certificate  and  affidavit  of  a 
fhip's  regiftry  are  not  evidence  to 
charge  as  owners  any  of  the  perfons 
therein  named  as  fuch»  other  than 
thofe  who  have  joined  in  the  affidavit 
on  which  the  regiftry  is  obtained. 
Cooptr  V.  South,  802 

III. 

Ami  fee  Fk  ACT  iCEf  IV.  ij{..  Insi^r- 
ANCE9L1.  Bill  OF  £xcHAMGi,5. 
Fines,  Amendment  of»  19,  20, 
21. 

I.  A  deed  which  is  produced^  ftamped 
with  the  ftamp  required  by  48  G.  3. 
c,  I49.»  is  admiflible  in  evidence,  al- 
though it  has  not  afiBxed  the  deed 
ftamp,  of  lef«  value,  required  by  the 
ftatutes  in  force  at  the  time  when 
fuch  deed  was  executed.  Doe^  on 
Dmlfe    of  Jiyhi   v.     WUttingham, 

20 

2*  The  appointment  of  an  umpire 
made  in  writing  by  two  arbitrators  re- 


quires no  ftamp.  Rouihige  v.  Thorn* 
ton.  Page  704 

IV.  AnJ/eeY'inEs,  amendment  •!» 
19,  20,  21. 

1.  Lexers  of  an  agent  to  his  principal^ 
in  which  he  is  rendering  him  an  ao 
count  of  the  tranfadions  he  has  per- 
formed for  him,  are  not  admiffible 
in    evidence  againft   the    principal. 

2.  Letters  written  by  an  agent  in  mak- 
ing  a  contra6l^  which  form  part  of 
the  contraft  or  of  the  res  gefiof  arc 
admiflible  in  evidence  againft  the 
principal.   Langhorn  v.  Jillnutt.      ih. 

3.  The  letters  of  an  agent  of  the  af- 
fured  in  a  foreign  country,  ftating 
the  contents  of  letters  from  another 
agent  of  the  affured,  are  not  evi- 
dence againft  the  principal.  Kabl 
V.  J  an/en,  ^^g 

4.  Letters  written  to  the  aflured  by 
his  agent  or  correfpondent  on  the 
continent,  are  not  admiflible  as  cvi« 
dence  againft  him.     Reyner  v.  Ptar* 

Jon.  662 

5.  The  entry  in  the  South  Sea  Com^ 
pany*s  books  of  the  minutes  of  a  li- 
cence granted  by  them,  is  admiffible 
in  evidence^  as  being  a  declaration 
adverfe  to  their  intereft,  without 
calling  as  a  witnefs  the  o£Bcer  whp 
made  the  entry.  Hodgson  v.  Fullar* 
ton.  787 

EXCHEQUER, 
See  Attorney,  5,  4. 


EXCEPTION, 


See  Trkis 


EX& 
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'  1  z.  If  an  eftatCy  of  which  a  recovery  is 
fuffered,  lies  in  two  counties^  there 
mufl  be  a  feparate  affidavit  of  the 
caption  in  each  county*  Lee,  De» 
mandant ;  RaJbUtgh^  Tenant ;  Rajb* 
lesgh^  Vouchee,  Page  736 

13.  One  of  feveral  conufors  having 
been  ni  if  named  in  one  precipe  and 
writ  of  dedlmus  pote/iatem,  under 
which  his  acknowledgment  had  been 
taken,  and  he  having  acknowledged 
under  a  new  precipe  and  dedimui  po* 
Uftaiemy  in  which  he  was  rightly 
named,  but  to  which  the  acknow- 
ledgment of  another  of  the  conufors, 
who  was  then  abroad,  could  not  be 
obtained,  the  Court  permitted  one 
fine  to  be  compounded  of  the  ac- 
knowledgments under  the  t^  feve- 
ral writs,  but  at  the  peril  of  the 
parties.  Sewel/f  Plaintiff';  Flemings 
WUTtamsy    and    dhcrs,    De/orclarUt. 

8x7 

FINES   AND   RECOVERIES, 
AMENDMENT  OF. 

1.  Recovery  amended  by  fubftituting 
the  name  of  the  attorney  for  the 
name  of  the  vouchee,  which  had  by 
miilake  been  inferted  in  the  place  of 
the  attorney's  name.  Shaw^  Demand" 
ant;  LehlanCf  Tenant;  Ram/ay  and 
Wlfsy  Vouchees.  98 

2.  The  Court  refufed  to  alter  a  reco- 
very by  fubftituting  one  joint- tenant 
to  the  precipe  for  his  companion. 
— —  Demancfant;  Buffwell,  Te- 
nant ;  •  — — ■»  Vouchee.  10 1 

3.  Recovery  amended  by  inferting 
more  acres  of  land,  there  being  an 
ezcefs  of  acres  of  wood  and  meadow^ 

10 


and  too  few  of '  land.  Strong 
Demandant;  StUi,  Tenant;  Drait 
Vouchee.  Page  15; 

4.  In  applying  to  amend  a  recover] 
it  is  not  neceffary  to  (hew  the  title  t 
the  Court,  further  back  than  a  feifi: 
in  tail  of  the  vouchee.  Slmcox^  Dt 
mandant ;  IVaktford,  Tenant;   Mar 

Jhallf  Vouchee.  'd 

5.  The  concord  of  a  fine  being  loft  be 
fore  it  had  pafted  the  cufios  he^-im 
office,  the  Court  permitted  a  oei 
concord  and  acknowledgment  to  b 
prepared,  and  the  fine  to  be  pei 
feaed.  Pi^rlght,  Plamtijff:  Wngh 
Deforciant.  19 

6*  Warrant  of  attorney  in  a  recover 
amended  by  inferting  aa  additiona 
chriftian  name  of  the  vouchee.  ^--^ 
O^BrieUf  Vouchee.  191 

7.  Recovery  amended  by  tninfpofiD| 
the  chriftian  name  of  the  demandant 
Shepherd f  Demandant;  James^  Tt 
nant;  Boughton, Vouchee.  22( 

8.  Recovery  amended  by  inferting  th 
tUhet  of  Wroxham,  where  pofleflioi 
had  followed  the  deed  ever  fince,  an( 
the  tithes  appeared  to  be  intends 
to  pafs  recovery.  Colfycr,  Demand 
ant ;  Lord  Cheflerfie/df  Vouchee,  tii 

9.  The  belief  of  a  perfon  not  bori 
when  the  recovery  was  fuffcred,  tha 
certain  eftates  were  intended  to  pafs 
fuffices  for  amending  a  recovery,  i 
the  deed  countenances  the  beL'ef,  an< 
the  pofTeffion  has  gone  accordingly 

a 

10.  Recovery  amended  by  infertion  o 

a  parifh  in  which  a  certain  clofe  lay 

the  clofe  being  named  in  the  deet 

declaring  the  iifes,    but  the   parifl 

being  no  othcrwife  niuned  10  th< 

deec 
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FELONY,   SUSPICION  OF, 
Sse  As.RBST«  I9  2,  3* 

FEME  COVERT, 
See  Copyhold,  4. 


FINES    AND    RECOVERIES, 
PRACTICE  OF  PASSING. 

1 .  The  acknowledgment  of  the  war- 
rant of  attorney  for  fuffcring  a  re- 
covery muft  be  before  the  return  of 
the  fummons ;  and  if  not,  it  would 
be  error,    jinonjmous*         Page  451 

2.  The  concord  of  a  fine  being  loft 
before  it  paffcd  the  cujios  brevlum 
office,  the  Court  fuffcrcd  a  new  con- 
cord and  acknowledgment  to  be 
prepared,  and  the  fine  to  be  per* 
fcdcd.  IVrigbi,  Plaintiffs  IVrlgbt, 
Deforciant,  I93 

3.  Notarial  feal  difpenfcd  with  in  taking 
the  acknowledgment  of  a  vouchee  in 
a  country  where  the  notaries  do  not 
ufe  a  feal.  Price f  Demandant ;  Wil- 
iiams9  Te/ianti  Lord  Smeri^  and 
Cox,  Fouchees.  573 

4.  Under  the  rule  ef  Court,  Hilary 
14  Geo,  3.,  attomies  of  the  Court  of 
great  feffions  in  WaUs  are  not  com- 
petent to  take^  the  acknowledgment 
of  a  warrant  of  attorney  for  fuffenng 
a    recovery.      MidUnt,  Demandant. 

584 

5.  The  day  upon  which  an  acknow* 
ledgmcnt  wa»  taken,  being  left  blank, 
was  permitted  to  be  fupplied  by  af- 
fidavit.    Lane  v,  Bennett,  589 

4.  Where  the  tenant  (hould  have  appear- 
ed in  Hilary  term,  and  he  ^id  not  ap- 
pear till  Eii/ler  tcrmv  the  Court  woijd 


not  permit  the  appearance  to  be  en- 
tcred  as  of  Hilary  term.  Buzzard, 
Demandant;  Ware^  Tenant;  Banter f 
Vouchee.  Page  589 

7.  In  a  recovery  the  attorney  upon 
the  record  cannot  be  a  commiffiuner 
for  taking  the  acknowledgment  of 
the  warrant  conftituting  himfelf  the 
attorney.  Shaw,  Demandant;  Ware, 
Tenant;  Clulow^  Vouchee*  5 90 

8.  All  fines  to  be  left  at  the  chirogra- 
pher's  office  within  14  day^  after 
paffing  the  King's  filver  office,  on 
pain  of  contempt.  Regula  Generality 
Trin.  7*.  52  G.3.  .    600 

9.  If  an  attorney  employed  to  levy 
a  fine,  miflays  the  papers,  and  does 
not  complete  it  within  the  time 
required  by  the  rule  of  Court,  7"n- 
nity  term  52  G.  3.  the  Court  will 
not  permit  the  fine  to  be  afterwards 
perfected,  but  will,  if  all' the  parties 
be  alive,  dired  a  new  fine  to  be 
levied  at  the  ex  pence  of  the  attorney. 
Stone  V.  Si  one.  ih. 

10.  Where  a  recovery  had  failed  to  be 
completed  in  the  term  in  which  it 
was  intended,  through  the  refufal  of 
one  of  the  vouchees  to  accede  to  it, 
the  Court,  in  a  fubfjequent  term, 
for  the  benefit  of  the  other  parties, 
permitted  it  to  be  completed.  War* 
dale.  Demandant ;  Bell,  Tenant;  Ro» 
bin/on,  Vouchee.  618 

11.  The  affidavit  of  the  taking  the 
acknowledgment  for  a  recovery  muft 
flate  that   the  party  knew  it  was 

""for  the  purpofe  of  fuffering  a  reco- 
very. BleafJale,  Demandant ;  Ahx* 
ander.  Tenant;  Eyret  and  otherj, 
Vouchat.  737 

IS.  If 
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clfed  ownerfhip  over  thofe  \)art8  be- 
fore the  fale  and  not  fince,  and  that 
they  were  intended  to  pafs.  Co/vi/p, 
Demandant,  Page  749 

25.  Where  the  deed  to  make  the  tenant 
to  the  precipe  is  loft,  a  recovery  is 
not  to  be  amended  by  an  atteded 

■  copy  of  that  deed.  798 

26.  Nor  by  an  office  copy  of  the  en- 
rolment of  that  deed.  798 

27.  But  It  may  be  amended  by  the  en- 
rolment itfelf  being  brought  into 
court.  Dawneyf  Demandant;  New* 
fom^y  TenaHi;  Lord  Downe^  Vouchee, 

798 

28.  Original  writ  and  other  proceed- 
ings in  a  recovery  amended  by  in* 
ferting  the  county  of  the  town  of  S* 
for  the  county  of  S*  Ra/bleigb,  Z>f- 
mandamt  i     Lect     Tenant;     Stniihf 

Vouchee.  %SS 

FIRE,      . 

S</  Repairs,  t,  2. 

FOREIGNER, 

See  Alien  Enemy.  Licence  to 
Trade. 

FORFEITURE, 
Zee  Re-entry.     Repairs. 

FORGERY, 
Zee  Felony,  2.      Indictment,  i. 

FORMEDON, 
See  Limitation  of  Actions. 

FOUNDLING  HOSPITAL. 

Under  the  Foundling  Hofpital  paving 

a^>  34  ^  3*  ^^  9^'  t^c  landlord  of 
a  new-built  houfe  is  not  liable  to  be 
rated  for  it  before  it  is  inhabited. 
Mayor  y.  Kaowler.  Page  6}^ 


FRAUDS.  STATUTE  OF, 


ee    Agreement,    i,    2. 

TIONEER.    1,2,3,4. 


Auc- 


FRAUDULENT   CONVEY- 
ANCE. 

A  creditor  having  taken  in  execu- 
tion the  goods  of  a  Defendant  who 
bad  confefled  judgment,  and  harbg 
herfelf  bought  them  by  public  auc- 
tion, and  taken  a  bill  of  fakfori 
valuable  confideration  from  the  Hk- 
riff,  and  let  the  goods  to  the  former 
owner  for  a  rent,  which  was  ac- 
tually paid,  has  a  title  which  caooot 
be  impugned  as  fraudulent  by  other 
creditors  having  executions  aganft 
the  fame  Defendant.  Weal^  v. 
Birch,  Page  ?2S 

FREIGHT.     . 

I.  The  bill  of  lading  of  a  cargo,  flup> 
ped  at  Dantztc  on  board  a  Pru^oh 
expreffed  it  to  be  100  lafts  in  2092 
bags.  The  confignee  had  purchafed 
it  for  that  quantity,  EngR/h  meafurc, 
but  it  did  not  amount  to  that  qato- 
tity  by  the  Dantzic  meafure,  wbidi 
is  larger:  Held  that  the  mafter 
was  entitled  to  fi eight  according  to 
the  meafure  in  the  bill  of  lading,  aod 
exceeding  the  Danixic  meafare. 
Moller  V.  Living.  102 

2.  The  owner  of  a  ▼cfTd  and  part- 
owner  of  the  cargo  fandioning  a 
pledge  by  his  partners  of  the  bills  of 
lading,  which  were  figned  for  the 
delivery  of  the  goods  on  payment  of 
freight,  pledges  the  goods  and  the 
freight  of  them  together,  unlcfs  the 
freight  be  expreflfed  to  be  excepted. 
Grote  ▼.  MUne.  ijj 

FRUIT 
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FRUIT  TREES, 
&;  Trees,  i. 


H 

HORSE  RACE, 
Set  Money  had  and  recbiyid,  a* 


GAMING, 

See  Money  had  and  rbceiveo,  2, 
3.  5.    Judgment,  2. 

GOODS    SOLD   AND   DE- 
LIVE  RED, 

^tftf  Monet  PAiB,  I.  Interest  of 
Money,  4.     Trover^  2. 

1 .  jl.f  a  merchant,  purchafes  goods  of 
B;  for  the  ufc  of  C,  who  is  prcfcnt 
and  felefts  the  goods,  and  (lipulates 
with  Bn  the  price  and  other  terms  of 
the  purchafe.  ji.  credits  B.  with 
the  amount,  pnd  debits  C  with  the 
amount  and  a  commifiion.  B.  cre- 
dits jf.  in  his  books  and  invoices. 

B>  cannot  recover  the  price  of  the 
goods  againft  C,  jid£fon  v.  Gati' 
dqfequi.  Page  574 

2.  Where  one  petfon  purchafes  goods, 
and  another  is  afterwards  permitted 
to  (hare  in  the  adventure,  the  vend- 
ors cannot  recover  again (t  fuch  other 
perfon  for  the  price  of  the  goods. 
Toung  V.  Hunter,  583 

GOODS     AND      CHATTELS, 

PROPERTY  IN, 
See  Trover,  i. 

GUARANTY, 
Sm  Lism,  !•    Bond,  i. 

GUARDIAN, 

Sa  Pra€ticb»  II.  5. 
Vol.  IV. 


I 

ILLEGAL  CONTRACT, 
See  Money  had  and  received,  i,  8» 
3,  5,     Bastardy  Bonds.    Judg- 
ment, 2.    Licence  to  Trade* 

IMPRISONMENT, 
See  Arrest,  i.    Pleader,  IV*  x,  2, 
3.      Army,    r,   2,   3,    4.      Pm- 

VJLEGB,  I. 

INDEBITATUS  ASSUMPSIT, 
See  Assumpsit. 

INDEMNITY  BOND, 
See  Bond,  1,  2.' 

INDICTMENT, 

See  Felony. 

In  defcrlbing  the  offence  of  forging  a 
damp,  it  is  enough  to  defcribe  it  at 
a  damp  provided  and  ufed  in  purfu- 
ance  of  an  ad  of  parliament,  without 
fetting  out  the  imprcifion  or  in- 
fcription,  or  naming  the  amount  of 
duty  denoted  thereby.  Rex  v. 
C'Mcott.  300 

INFANT, 
&^  Covenant^  i.    Pleadsr^III.  t. 


INQUIRY,  WRIT  OF. 
After  an  avrard  of  a  writ  of  enquiry  of 
damages,  if  final  judgment  be  given 

3  Q  for 
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for  a  certain  fum  with  the  PUintifF's 
aiTenty  it  is  no  caufe  of  error,  al- 
though the  record  contain  no  entry 
of  any  inquifition  executed.  Gwd 
▼•  HanmerJUy^  in  Error,     Page  148 

INROLLMENT, 
f#ff  Fines,  Amendment  oF9i9,20|2 1. 

INSOLVENT, 
Su  Bail,  II.  i.    Annuity,  5. 

The  Court  will  not  grant  a  one-day 
rule  with  only  one  day's  notice  to 
difcharge  an  infolvent  debtor,  though 
it  18  prayed  for  on  the  laft  day  but 
one  of  the  term.    Jntmymous*     588 

INSTALMENT, 

INSURANCE. 

I.  Of  the  validity  of  the  infurance, 
II.  Of  the  effisS  of  m  valid  infurana* 

III.  Of  the  aBs  of  the  infured. 

IV.  Rcturtt  of  premium. 

V*  Of  the  ctmpruQion  of  particular  ex- 
preffiottt  in  a  policy. 
VI.  Of  the  relative  rights  of  affured^ 
hrohr  and  under  *turiter. 

I.  And  fee  Licence  to  trade,  i,  2. 
4t5t6.  9,  10, 11,12.     Convoy,  i, 

2f  3>4«5* 
I.  A  policy -was  effefled  at  four  gui- 
neas fer  cent,  on  hemp  marked  R. 
and  valued,  with  certain  reOurns  of 
premium,  upon  arrival  at  certain 
ports,  and  warranted  to  fail  before 
the  aoth  of  Augufl^  which  was  a 
fummer  rifle  and  premium,  fiy  a 
memorandum  indorfed    the  under- 


writer, for  four  guineas  addiitioiul 
and  the  return  of  5/.  lefs  for  arri^ 
abfolved  the  afluted  from  the  war- 
ranty of  failing  before  aoth^s^i^t 
fo  making  it  a  winter  rifle,  and  with- 
drew the  mark  of  the  hemp.  Held 
that  thefe  were  not  fuch  alterations 
of  the  fubje^-matter  infured,  and  of 
the  terms  of  the  policy,  but  thtt 
they  might  be  made  by  flat.  35  G.  j. 
c.  63. yi  13.,  without  any  new  ftimj). 
HMard  y.  Jackfon*  Page  169 

2.  If  a  poh'cy  is  executed  ki  the  printed 
form«  without  any  fpecific  fubjed  of 
infurance  being  infcrted  in  writiogf 
and  the  fubje^-matter  is  aftcrwardi 
added  in  writing,  and  the  additioo 
figned  by  fome  of  the  undercriun 
only,  the  afiurcd  cannot  recorer 
again  (I  thofe  underwriters  who  do 
not  fo  fign,  on  the  contrad,  ss  it 
fiands  altered  by  the  iafcrtiofl. 
Langhorn  v.  Cchgan*  5JO 

3.  A  policy  at  and  fiom  G.ongoo^ 
beginning  the  adventure  fiom  tbe 
loading  on  board  the  ihip,  wiH  oot 
prote6t  goods  laden  on  board  before 
the  (hip's  arrival  at  G.  Langhen  v. 
Hardy.  628 

4.  If  a  Briti/h  fubjed,  purchafir.g,  bT 
tlic  king's  licence,  a  hodile  buOt 
veffel,  which  is  not  entitled  or  re- 
quired to  have  a  Briii/h  rcgifcr, 
charters  her  on  a  Toyage  oat  to  tbe 
Axeres  and  home,  and  fends  ber  to 
fea  with  a  crew  in  which  there  ii  oot 
the  proportion  of  Britj/b  maiisen 
required  by  ftat.  12  Car.  2.  t.il 

f,  14. :  this  does  not  avoid  a  pdicy 
on  the  outward  part  of  the  voyage, 
becaufe  man  eonfiat  that  the  owoai 
will  not  obtain  a  due  proportuw  i 
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Sniiflf  fcamen    before   her  return. 

Page  856 

5.  Nor  18  an  obje£iion  to  the  fame 
policy,  thac  (he  is  foreign  built>  for 
held,  that  the  ftat.  49  G.  3.  c.  60. 
yi  I.  authorizes  the  (hips  of  any 
country  in  amity,  by  the  king's 
licence,  to  bring  foreign  produce  to 
England,  though  not  £if^i^-built  or 
regiftered,  contrary  to  fs.  3.  &  10. 
of  the  flat.  13  Car.  2.  r.  18. ;  and 
that  a  (hip  purchafed  by  a  BrUt/b 
fubje^  from  an  enemy  with  licence, 
is  the  (hip  of  a  country  in  amity; 
and  ntm  conjiat  that  a  licence  to  import 
will  not  be  obtained  before  the  a6t 
of  importation  is  complete.  th. 

6.  And  for  the  fame  reafons,  the  in- 
furance  on  the  homeward  part  of  the 
voyage  was  not  illegal.  ib, 

7.  If  a  mafter  fails  under  a  charter- 
party,  ftipulating  for  a  voyage  of 
which  a  part  is  illegal,  femble  that 
this  does  not  prevent  his  infuring  on, 
nor  fubje^  him  to  forfeiture  for  the 
part  antecedent  to  the  illegal  ad, 
for  as  he  cannot  be  compelled  to  per- 
form, nor  enforce  the  payment  of 
freight  on  the  illegal  part  of  the 
adventure,  it  may  be  prefumed  that 
he  will  abandon  it.  SembU.  Setveli 
V.  The  Royal  Exchange.  ib» 

II.  And  fee  Convoy,  1,  3,  3,  4,  5. 
Ships  Registry,  i.  Evidbncb, 
11.2.  Money  had  and  rscxiv- 
SD,  4.     Evidbncb,   II.  5.     Con- 

TaiBUTION,   2. 

I.  The  accident  that  an  owner  has 
effc6ied  an  infurance,  does  not  im- 
peach his  right  to  recover  general 
average.    Price  v.  Noble.  123 


2.  The  liability  of  the  underwriter  if 
not  reftridled  to  the  fingle  amount 
of  his  fubfcription,  but  he  may  be 
fubjed  either  to  feveral  average 
Io(re8,  or  to  an  average  lofa  and  total 

lofs,  or  to  money  expended  and 
labour  bellowed  about  the  defence* 
fafeguard,  and  recovery  of  the  (hip, 
to  a  much  greater  amount  than  the 
lubfcnption ;  and  it  (hall  be  reco- 
verable as  an  average  Io(t.  Le  Cle» 
mnant  v.  Pearfon.  Page  367 

3.  Whether  in  a  cafe  where  the  af- 
fured  had  no  intereft  in  the  property 
infured,  but  has'  recovered  againft 
the  underwriters,  who  were  not  aware 
of  that  defence,  the  underwriters 
can  recover  back  from  the  aiTured 
what  he  has  obtained  by  his  judg« 
ment,  qudtre.     Grant  v«  HilL       386 

4.  Under  a  liberty  to  touch  and  (by  at 
all  ports  for  all  purpofes  whatfoevert 
the  (lay  muft  be  for  fome  purpofe 
connedted  with  the  furtherance  of 
the  adventure.  511 

5.  Whether  the  purpofe  is  within  the 
fcope  of  the  policy,  is  a  quedion  foe 
the  Court.  a. 

6.  The  policy  not  limiting  the  time  of 
day,  whether  a  (hip  has  (laid  an 
unreafonable  timCf  is  purely  a  qae& 

tion    for    the   jury.     Langboru  v. 
Allnutt.  ibm 

7.  A  cargo  infured' by  a  valued  policy 
was  confifcated  and  fold ;  but  the 
enemy  permitted  the  foreign  con* 
(ignee  to  retain  from  the  proceeds 
the  amount  of  his  acceptances ;  the 
affured  not  having  abandoned*  the 
lofs  became  partial  only,  and  the 
affurcd  was  entitled  to  recover  from 

3 (^  2  the 
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the  underwriter  a  fum  bearing  the 
fdme  prnporiion  to  liis  fiibfcriptton 
ai  the  lofs  ultimately  rtiftamid  boie 
to  the  whole  Talue  in  the  policy, 
Goldfmldy.  Cllllti.  Pige  803 

III.  Andfei  Licence  to  T»ade. 

I.  A  brokeft  in  purfuance  of  inftruc- 
tions  pTeviouflj  received  from  Sun- 
Jerlaad,  cfFcAed  a  policy  at  LIojiTi. 
at  a  time  when  a  letter  lay  on  his 
table  at  the  coal  exchange  unopened, 
announdng  the  (hip's  lofs.  Held, 
the  jury  weie  warranted  in  finding 
,  ihit  wai  no  fuch  want  of  diligence 
u  avoided  the  policy.  tVtiie  t. 
Jilty.  493 

3.  A  (hip  was  Jnfured,  warranted  free 
of  capture  Ju  port.  A  letter  an- 
nouncing her  capture  fiated  it  to  be 
in  port,  on  which  the  underwriter 
and  alTured  adjufted,  the  former  re- 
turnedf  and  the  latter  received  back, 
tbe  premium.  It  afterward)  ap- 
peared the  capture  wag  not  in  port. 
Held  that  the  alTured  wu  not  pre- 
cluded by  the  adjuHroent  and  repay- 
ment from  recovering  on  the  policy, 
7*5 

3.  Whether  the  underwriter*^  name, 
had  been  flruck  off  the  adjuHmenl 
only,  ih. 

4.  Or  off  the  policy  alfo.     Riyner  v. 

mil.  it. 

J,  It  ii  not  to  be  concluded  that  a 
difardrr  with  which  a  perfon  ii 
fffliaed  before  he  effefla  an  infur- 
ance  on  his  life,  it  a  "  diforder  tend- 
ing to  (horten  life"  within  the 
meaning  of  the  declaration  required 
by  the  Epit^  If^uraut  qffet.  inm 


the  mere  circumEtance  that  he  ifcr. 
wards  dies  of  ic,  ifii  be  not  a  difoidcr 
which  generally  haa  that  tendcBcy. 
Walfoa  V.  MiuHWMug,       Page  76J 

6.  If  a  veHvl  brings  hither  from  an  bof- 
tile  country,  under  a  licence,  a  cargo 
of  enumerated  goods,  and  alfo  cer- 
tain other  good*  not  licenfed,  the 
Infurance  on  the  licenfed  goods  it  oot 
thereby  vitiated.  7^1 

7.  In  1810,  it  was  lawful  for  a  Ham- 
burgher  to  bring  good*  to  this  comi- 
Iry  from  a  hoftile  port  under  ftiid 
blockade.     PiefcbeU  r.  AUmM.      ». 

H.  The  owners  of  a  vefTcl,  who  by  prr- 
foiining  the  legal  flipulationt  of  a 
charter-party,  provoke  confifcatios 
by  the  illegal  and  piratical  aA  of  1 
foreign  (late,  do  not  thereby  avmd 
their  affunince.  Snoell  t.  Rtj^  £*• 
change  AJfuratat  Ctmtpaitj.  Sj5 

IV. 
I .  Whether  upon  a  ftipolatioa  to  re. 
turn  five  per  cent.,  if  fails  with  con- 
voy for  Goiunburgb,  and  arrive*,  tod 
five  per  cent,  more,  if  fails  for  her 
port  of  delivery,  and  arrives,  a  re- 
turn of  premium  be  due  for  her  ani- 
val  at  GoUtniurgi,  though  (he  ncttr 
arrivei  at  her  port  of  delivery,  ytgn. 
Lem'm  v.  Cormat.  ^gj 

i.  Where  a  total  lofs  is  recovered,  there 
cannot  Jk  a  return  of  premium  for 
convoy,  becaufe  the  total  lofs  in- 
cludes the  entire  premium  added  to 
the  invoice  price,  Lairgiorw  v.  Jff- 
mat,  jii 

%.  If  a  policy  be  avoided  by  a  nifre- 
prefentatioB  made  without  fraud,  the 
adurcd  it  entitled  to  a  return  of  the 
I.  F^fi  V.  pMriiafim.  64O 
I.  Ak)(i 
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V. 

1.  A  lofs  •ccafioned  by  another  (hip 
running  down  the  (hip  infuredy 
through  grofs  negligence,  is  a  lofs 
by  perils  of  the  fea.     Smith  v.  Scott. 

Page  126 

2.  A  policy  at  and  from  Martinique 
and  all  and  every  ff^fft  India  iflands, 
warrants  a  courfe  from  Martinique 
to  iflands  not  in  the  homeward  voy- 
age.    Bragg  ^,  Anderfon.  229 

3.  A  policy  contained  a  warranty  by 
the  affured  againft  conBfcation  by 
the  government  in  the  (hip's  port  of 
difcharge.  A  ve(rel  deftined  to 
difcharge  at  Pillau^  anchored  two 
German  miles  from  PiHaUf  three 
miles  without  the  roaddead,  where 
ve(rel8  unload  in  order  to  come  over 
the  bar  into  the  inner  harbour,  and 
was  there  captured  by  foldiers  com- 
ing off  in  a  boat  from  Pillau  :  Held 
that  this  lofs  was  not  within  the 
warranty.     Levy  v.  Vaughan,     387 

4.  If  a  veffel  is  taken  at  her  moorings, 
being  neither  within  ibt  caput  partus ^ 
nor  within  that  part  of  a  haven 
where  (hips  unload,  the  underwriter 
is  notdifchargcdby  a  warranty  againft 
"  capture  in  the  (hip's  port  of  dcfti- 
nation."     Keyfcr  v.  Scott.  660 

5.  Whether  a  vefTcl  warranted  free  of 
capture  in  port,  he  in  a  port  or  not 
at  the  time  of  her  capture,  is  purely 
a  queftion  of  fad  for  the  jury. 
Reyner  v.  Pear  Jon,  6612 

^.  Wheihtr  the  place  where  a  vc(rtl 
cads  anchor,  is  within  her  port  of 
difcharge,  is  a  fad  for  the  jury,  not 
a  queftion  of  law.  Levin  v.  Newn* 
ha^u  722 


I 
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1.  Upon  an  aflion  againft  the  under- 
writer for  a  lofs,  the  underwriter 
cannot  fet  off  the  premiums,  al- 
though they  have  never  been  paid, 
unlefs  he  can  make,  it  appear  that 
the  ftate  of  the  relative  accounts 
between  affured^  broker,  and  tinder 
writer,  is  fuch  as  to  take  the  cafe 
out  of  the  ordinary  rule,  which  is, 
that  the  receipt  of  the  underwriter 
for  the  premium  is  conclu(ive  evi- 
dence for  the  adured  that  he  has 
paid  the  premium  to  the  under- 
writer.     De  Gaminde  v,  Pigou* 

Page  246 

2.  A  broker  who  is  indebted  to  the 
aflignees  of  a  bankrupt  for  premiums 
due  to  them  upon  policies  fub- 
fcribed  by  the  bankrupt  before  his 
bankruptcy,  is  not  entitled  to  fet  off 
returns  of  premiums  due  upon  the 

'arrival  of  (hips  which  have  arrived 
fiuce  the  bankruptcy.  GoUJmidt  v. 
Lyon.  534 

3.  An  infurance  broker  who  is  in- 
debted to  the  effeds  of  a  bankrupt 
underwriter  for  premiums,  cannot, 
without  an  efpecial  authority,  £et  oft 
againft  that  debt,  fums  due  from  the 
underwriter  for  return  of  premium. 

541 

4.  Whether  the  returns  became  due 

before  the  bankruptcy, 

5.  Or  after  the  bankruptcy.  Miniti 
V.  ForreJIer,  541 

6.  An  underwriter  cannot  fet  off,  as  a 
mutual  credit,  a  lofs  accruing  after 
the  bankruptcy  of  the  a(rured,  againft 
premiums  of  the  fame  and  other 
policies  due  before  the  bankruptcy 

3  0^3  fro» 
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from  the  aflured,  who  was  hirofelf 
his  own  infurance  broker  in  effe^ing 
thofe  policies.  Page  775 

7*  Neither  can  he  fet  off  retarns  of 
premium  upon  voyages  not  complete 
before  the  bankruptcy.  ib, 

8.  Although  the  underwriter  mufty 
upon  the  conclufion  of  the  adven* 
turey  neceffarily  become  debtor  to 
the  affured,  either  for  a  lofs  or  a 
return  of  premium.  GUraiie  y.  Ed- 
mutuit,  ib, 

INTEREST  OF  MONEY. 
And  fee  Mortgage. 

X.  No  intereft  given  on  affirmance  of  a 
judgment  on  a  replevin-bond.  Anony 
moms.  30 

3.  Intereft  allowed  on  affirmance  of  a 
judgment  on  a  contra^  to  make 
good  to  the  acceptor  of  a  biHT^fo 
much  money  as  the  dividends  of  a 
bankrupt's  eftate  (hould  fall  (hort  of 
the  amount  of  the  bill,  Furlonge 
▼.  Rucien  250 

3.  Intereft  allowed  on  the  affirmance  of 
a  judgment  obtained  for  the  balance 
of  a  merchant's  account,  and  for 
intereft  on  that  balance.  Hammel  v. 
Abelm  298 

4.  Intereft  allowed  upon  the  affirmance 
of  a  judgment  for  goods  fold  and 
delivered,  which  were  to  have  been 
paid  for  by  a  billy  the  bill  not  hav- 
iog  been  given.     MiddUton  v.  Gill. 

298 

5.  Interefl  \b  not  allowed  upon  the 
affirmance  of  a  judgment  merely  for 
money  lent.  j^6 

6.  But  intereft  is  allowed  upon  the 
affirmance  of  a  judgment  for  the 
balance  of  an  account  for  money 


lent  and  for  intereft  upon  the  ad- 
vancesy  where  Che  Plaintiffs*  as  back- 
ers, have  been  in  the  habit  of  cbarg- 
ing  it.     Gwyn  v.  GodBbj.     Page  346 

7.  No  intereft  on  affirmance  in  error  of 
a  judgment  on  a  bail  recognizance  is 
the  King's  Bench.  Amonymom.   722 

8.  Intereft  given  oa  affirmance  of  a 
judgment  on  a  promife  to  give  a 
mortgage.     Anonymous,  S76 

JOINT  TENANTS, 

And  fee  Fines  and  RecovekieSi 
Amendment  0F9  2«    Distress,  r. 

JOINTENANCY    IN  CHAT- 
TELS, 

See  T&OYER»  i. 

JUDGMENT, 

1.  An  averment  of  a  judgment  ob- 
tained again  ft  A-  B,  h  not  proved 
by  evidence  of  a  judgment  againi 
A.  B.  and  C.  B,  Readjbaw  v. 
Wood.  13 

2.  A  young  man  gave  bills  for  the 
amount  of  a  gaming  debt ;  #aod 
when  they  were  due  he  renewed 
them  with  the  then  holder,  aod, 
for  the  laft  bills,  when  due,  he  con- 
fefftd  a  judgment.  The  Court 
would  not  fet  afide  the  judgment, 
unlefs  he  could  affed  the  holder  of 
the  bills  with  notice,  but  permitted 
him  to  try  that  faCi  in  an  iflae- 
George  v.  Stanley,  \  685 

JURISDICTION. 

See  Court  Martial.  Court  of 
Requests.     Navy. 

JURY, 
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See  TriaL)  2. 


LACHES, 
See  Bill  of  Exchange,  2.     Negli- 
gence. 

LAND,  SALE  OF, 
See  Purchaser. 

LANDLORD  AND  TENANT, 
J/ifUsE  AMD  Occupation,  i.  Te- 
N  ANT  AT  Will,  1.2.  Trees,  i. 
Lease,  i.  Pleader,  V.  6.  7. 
Distress,  192,3.  Covenant,3, 
4,5,6.  Foundling  Hospital,  I. 
Re-entry.  I,  2,  3.  Assumpsit,!* 
Action  upon  the  Case,  4. 

LARCENY. 

A  banker's  clerk  enters  a  fiflitious 
fum  in  the  ledger  to  the  credit  of  a 
cuftomer,  and  lells  him  he  has  paid 
that  fum  to  his  account;  and  on 
the  faith  of  it  obtains  from  the  cuf- 
toroer  his  check  on  the  bankers, 
which  the  prifoner  pays  to  himfclf  by 
bank-notes  from  the  till,  and  enters 
in  the  wafte-book  a  true  account  of 
the  check,  drawer,  and  notes,  as 
paid  to  **  a  man.'*  This  was  held  a 
felonious  taking  of  the  notes  from 
the  till.    'Yhe  King  v.  Hammon. 

Page  304 

LEASE, 

jindfeeT%its*i.  Covenant,  3,4, 5, 
6.  Distress,  1,2,  3.  Variance^  I. 
Mesn e  Profits,  Re-entry,  2, 3. 
Action  upon  the  Case,  4. 


A  leafe  rendering  rent  clear  of  land- 
lord's property-tax  is  good  as  a  leafe 
rendering  the  fame  rent  fubjefi  to  a 
dedudion  thereout  of  the  property- 
tax.     TinckUr  y.  Preniue.  Page  549 

LETTERS, 
And  fee  Evidence,  IV.  1,  2»  Zt  4* 

LIBEL, 
Se$  Slander,  i. 

LICENCE  TO  SAIL  WITHOUT 
CONVOY. 

See  Convoy,  i,p,  3,  4,  ^^6. 

LICENCE  TO  TRADE. 

1.  Under  a  licence  to  a  BMIb  mer* 
chant,  by  name,  on  behalf  of  himfelf 
and  withers,  to  cxgprt  to  P.  an4 
to  import  a  cargo  thence,  an  alien 
enemy  may  lawfully  be  iaterefted  in 
the  export  cargo  as  well  as  in  the 
import  cargo.     Fnfe  v.  BelU  4 

2.  If  a  merchant,  Briti/b  by  (domicile, 
and  two  neutral  merchants,  his 
partners,  exporf'goods  from  London 
to  an  hoftile  port  under  a  licence 
granted  to  their  broker  on  behalf  of 
feveral  Brlil/b  merchants,  and  infure, 
although  the  neutrals  become  ene- 
mies before  adion  brought^  the 
broker  may,  upon  a  lofs  incurred, 
maintain  an  aflion  againft  the  under- 
writers to  recover  the  value  of  the 
joint  intereds  of  the  three.  De 
Taflet  v.  Taylor,  233 

3.  A  licence  to  import  dire^  from  any 
port  in  Norway y  or  to  fail  in  ballad 
from  any  port  North  of  the  Scheldt 
to  any  port  in  Norway,  and  in  ei» 
tber  cafe  to  import  from    thence, 

3  0^4  authc- 
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authorizes  by  the  firft  claufe  a  fail- 
ing from  a  Brh't/b  port,  whether 
North  or  South  of  the  Scheldt^  to 
fetch  the  cargo.  Le  Chemmant  v. 
P ear/on.  Page  367 

4*  If  a  licence  to  trade  be  limited  in 
duration. to  a  certain  day,  and  the 
vcffel  have  not  completed  her  voy- 
age before  the  licence  expires,  it  is 

'  incumbent  on  the  Plaintiff  to  prove 
that  fuch  due  diligence  has  been 
ufcd  by  the  mailer  of  the  vefFel,  that 
the  adventure  is  ftill  proteded  with- 
in the  fpirit  of  the  licence.  Freeland 
\.  Walker.  478 

5.  But  if  there  has  been  no  default  in 
the  conduft  of  the  veffcU  the  licence, 
though  expired,  dill  protects  the 
adventure  till  its  completion.       48 1 

6.  A  voyage  legalized  in  its  com- 
mencement by  a  licence  for  four 
months  which  expire  dunng  the 
voyage,  may  be  legally  finifhed,  if 
fpecial  circumftancesy  not  in  the 
power  of  the  licenfed  perfon  to  con- 
trol, clear  of  fraud  and  laches  on  his 
part,  have  protra£led  the  voyage.  483 

7*  But  it  is  incumbent  on  the  affured 
to  prove  the  fpecial  circumQanccs.  ib. 

8.  It  is  not  ncceffary  that  the  uhi. 
mate  port  of  difcharge  of  a  licenfed 
(hip  (hould  be  fpecified  in  her  clear- 
ance from  Great  Britain.  Lee  z  in  v. 
Cormac*  ih, 

5.  If  an  alien  enemy,  commorant  here 
under  the  King's  licence  to  rcfide 
here,  purchafes  goods  for  export- 
ation, the  exportation  thereof  by 
bim,  after  his  licence  to  refide  has 
ceafed,  is  not  protected  by  a  licence 
to  trade,  alfo  obtained  after  his  li- 
cence to  refide  has  ceafed,  and  au- 
thorizing the  exportation    of   the  ' 

7 


identical  goods  hj  B.  and  K.  or 
other  Briti/b  merchants.  Waring  t, 
Scott.  Page  605 

iCf  A  licence  to  trade,  which  is  to  ex- 
pire  on  a  certaiD  day,  will  protcd 
the  adventure  beyond  that  day,  if  it 
be  protraAed  by  events  which  the 
licenfed  party  cannot  coi^troL     717 

11.  And  that,  even  though  the  argo 
be  not  fhippcd  till  after  the  Uctdcc  ii 
expired.  }i, 

12.  And  where  a  homeward  cargo, 
(hipped  without  laches  after  the 
h'cence  expired,  was,  through  perili 
of  the  fea,  neceffarily  unladen  in  the 
courfe  of  the  voyage,  and  dcflroyed 
by  fire  on  (here,  held  that  the  U- 
ccnce  proteded  a  cargo  of  the  fpcd- 
fied  goods,  fubilitoted  for  the  cargo 
burnt.  Siffkin  v.  Glover*  k 

LIEN, 

And  fee  Co  fi%\Gvio%  andComsicmex, 
I,  a.  Attorhey,  5.  6.  Ririr 
viN,  3.     Tenant  at  Will. 

A  broker  purchafing  goods  for  his 
principals,  without  their  knowledge, 
adds  to  the  terms  of  purchafe  which 
the  principals  had  agreed  to,  a  gua- 
ranty by  himfclf  of  their  bills.  The 
goods  were  delivered  to  the  broker; 
the  principals  became  bankrupts. 
Held  that  the  broker  could  neither 
detain  the  goods  as  upon  a  iloppage 
in  tranfitu^  nor  had  any  lien  on  chcm 
for  the  money  he  had  paid  on  bis 
guaranty.     Gumey  v.  Sharp.       243 

LIFE  INSURANCE, 
See  Insurakcb,  III.  5. 

LIMITATION  OF  ACTIONS. 

Tenant  in  tail  diet  leaving  iffue  in  tail 

a  graad* 
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a  grrand-d^ughter  a  feme  coYCrty  the 
grand-daughter  dies  covert,  leaving 
iflue  in  tall  two  fons  infants,  the 
elder  attains  the  age  of  21  years  and 
dies,  the  younger  attains  his  age  of 
21,'  and  14  years  after  fues  out  a 
writ  of  formedon  in  the  defcender: 
Held  that  he  is  barred  by  the  (la* 
tute  21  Joe,  u  c  16.  CotUrell  v. 
Dulion.  Page  826 

LOCUS  PENITENTI^, 
See  Money  had  and  received^  3.  5. 

iNSUaANCE,  III.,2y  3>4. 

LORDS  ACT, 

See  Insolvent. 


I 


M 

MALICIOUS  ARREST. 

In  an  a£lton  for  a  malicious  arreft  the 
Plaintiff  can  recover  no  damages 
for  extra  cofts,  nor  any  damages 
unlcfs  malice  be  proved,  of  which 
the  non-profling  of  the  firft  adion 
is  not  of  itfclf  evidence.  SlncUlr 
v.  Eldred,  7 

MALICIOUS    PROSECUTION. 

If  a  Plaintiff  declares  that  the  De- 
fendant malicioufly  and  without  pro- 
bable cauf^  preferred  an  indidlment, 
fctting  it  forth,  the  averment  is 
proved,  if  fome  charges  in  the  in- 
dictment were  malicioufly  and  with- 
out probable  caufe  preferred,  al- 
though there  were  good  ground  for 
others  of  the  charges  preferred. 
Ried  ^.  Taylor.  616 


MARKET. 

1.  A  prefcription  for  toll  in  refpedl  of 
goods  fold  by  fample  in  a  market, 
and  afterwards  brought  into  the 
city  to  be  delivered,  cannot  be  fup- 
ported.  Page  520 

2.  Whether  toll  of  goods  fold  m  a 
market  can  be  due  from  the  feDer, 
qvitre.  ih. 

3 .  A  claim  of  toll-thorough  cannot  be 
fupported  without  (hewing  a  bene- 
ficial confideration  moving  to  the 
pcrfon  of  whom  it  is  daiihed.  Hill 
V.  Smith.  it. 

MASTER  OF  A  SHIP,  HIS 
AUTHORITY, 
^^^  Demurragi,  1.2. 

MEMORIAL, 
See  Annwitt,  2. 

MESNE  PROFITS. 

1.  In  trefpafs  for  mefne  profits,  upon  m 
plea  of  the  general  iflue,  evidence  is 
not  admiffible  that  the  Plaintiff  had 
accepted  the  rent  of  the  premifes  for 
the  time  in  difpute,  and  had  agreed 
to  wave  the  cofls  of  the  eje^ment* 
Doef  on  the  Demtfe  ofHUl^  ^.Leo.  459 

2.  Semble^  that  a  tenant,  whofe  under* 
tenant  retains  the  pbireOion  after  the 
term,  is  not  liable  for  mefne  profits. 
Per  Mansfield  C.  J.  Bume  v.  Richard" 

/on.  ^  720 

I 

MILITARY  AUTHORITY, 
See  Anur,  i,  2,  3,4. 


I 


MISNOMER, 
See  Fkactice  ,  II.  6,  7. 


MIX- 
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MIXTURE  OF  PROPERTY,    I 
SkTrotbr.j.  ^ 

MONEY  HAD  AND  RECEIVED, 

^thZ/ff  Banksupt,  III.  I. 

I.  Wbcre  the  PlaintifF,  who  wat  not 
ui  authorized  aimy  agent,  negoti- 
ated the  falcaad  purchafe  of  a  com- 
miffioD  between  G.  C.  and  the  De- 
fendant at  a  price  above  that  allowed 
by  hit  majefty'i  r^ulations,  and  the 
Defendant,  who  was  parchafer  of 
the  commiilion,  after  having  paid  a 
fum  exceeding  the  regulation  price 
to  G.  C,  ntained  38/.,  the  remain- 
der of  the  price  agreed  upon,  with 
direCiions  from  G.  C.  to  pay  it  over 
to  the  Plaintiff  for  liii  agency,  which 
he  promifcd  the  PlaintifF  to  do : 
Held  that  the  Plaintiff  could  not 
recover  againit  the  Defendant  the 
38/.  aa  money  had  and  received  to 
hia  ufe*  for  he  cotdd  not  be  in  a  bet> 
ter  fituation  than  G.  C,  and  by 
48  G.  3.  c.  15./ 100.  C.C.  could  not 
have  recovered  beyond  the  regula- 
tion price.    Davii  v.  Edgar.  Pa^e  63 

a.  A  Plaintiff  who  by  the  Defendant's 
authority  layg  illegal  bets  in  the  De- 
fendant's name,  and  loling,  pays 
them  without  a  fubfequent  exprefs 
direction  fo  to  do,  cannot  recover 
from  the  Defendant  the  amount  of 
the  money  fo  paid.    Chjion  v,  Diltj. 

•«s 

3.  The  Plaintiff  having  paid  a  pre- 
mium on  an  illegal  bet  on  a  future 
event  made  with  the  Defendant, 
claimed,  before  the  rifk  was  determin- 
ed, to  be  allowed  to  prove  as  a  debt 
under   a    commiilion    of    bankjupt 
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and  B.y  appropriates  the  goods,  and 
the  carrier  on  demand)  without  ac- 
tion, pays  C.  their  value,  the  carrier 
may  recover  it  again  (I  B.  as  money 
paid  to  ^.'s  ufe.  Page  1 89 

3.  But  not  as  the  price  of  goods  fold 
and  delivered  to  B.  Brown  v.  Hocig- 
fon,  ib. 

MORTGAGE, 
And  Jet  Covenant^  5. 

1.  If  a  mortgagee  recovers  poiTelfion 
of  the  mortgaged  premifes  under  a 

judgment  in  an  undefended  eje£t« 
ment,  the  Court  has  no  jurifdi^llon 
to  reftore,  on  payment  of  the  debt, 
interefl,  and  cofls,  the  poffefiion  to 
the  mortgagor^  who  has  not  ap- 
peared. 887 

2.  But  if  the  recovery  is  had  againft  a 
tenant  of  the  mortgagor,  the  Court 
will  fet  afide  the  judgment  and  let  in 
the  mortgagor  to  defend  as  landlord, 
that  he  may  be  in  a  condition  to 
apply  to  the  Court  to  ftay  proceed- 
ings on  the  terms  of  the  ftattfte. 
Dot  on  demifc  of  Tubh  v.  Rot.         ib. 

MUTINY  ACT, 
See  Army. 


N 

NAVIGATION  ACTS, 
And  fee  Insurance,  I.  4,  5,  6. 

It  18,  under  1 5  Car.  2.  r.  7.  /!  6.,  ille- 
gal to  export  manufa6lures  the  pro* 
ducc  oi  Europe,  from  the  C^  of  Good 


Hope  to  any  port  to  the  Eaft^ward 
in  his  majeily's  pofleffion.  Nor  is  the 
operation  of  that  a6l  fufpended  by 
the  order  in  council  of  1 2th  April 
1809^  or  id  OSober  181 1.  Gri^  t. 
Llojd.  Page  137 

NAVY. 

An  a£^ion  lies  againft  the  commander 
of  a  (hip  of  war  who  takes  th<  bullioii 
of  a  private  merchant  on  board,  for 
not  fafely  keeping  and  delivering  it. 
Hodgson  V.  FuUartott*  787 

NEGLIGENCE, 

And  fee  Finb,  Practici  of  lett- 
ing, 9. 

An  attorney  having  omitted  to  perfeft 
certain  fines,  in  obedience  to  the 
rule  of  Court  of  Trinity  term  53  G.  3., 
the  Court  granted  an  attachment 
againft  him,  with  cofts  of  the  iap- 
plication  made  at  the  inftance  of  the 
cyrographer.  Grnggen^*  Wtiie.  881 

NEUTRAL, 

See  Licence  to  trads,  2.  Insur- 
ance, ill.  6. 

NOTICE, 

5*^^ BillofExchangi,4.6.  Eject- 
ment, 3.  Bankrupt,  III.  3* 
Purchaser,  7. 

NtJDUM  PACTUM, 
See  Agreement,  i^  3. 


NUSANCE, 
And  fee  Action  upon  the  Case,  2« 

The  Court  would  net  dedde  the  qnef- 
tioQ  whether  the  Goldenrhm Brewery 

were 
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were  a  nnfance  within  6  G.  i.  ^.  i8. 
upon  a  motion  to  fet  afide  judgment 
confefled  to  them.     Brown  y.  hoi^» 

Page  587 


o 

OCCUPANCY. 

I.  Mere  prior  occupancy  of  land,  how- 
ever recent,  gpves  a  good  title  to  the 
occupier,  whereupon  he  may  recover, 
aa  PlaintifFy  again  (I  all  the  world, 
except  fuch  as  can  prove  an  older 
and  better  title  in  themfelves.  Cai» 
tiru  Vm  Cowfer*  547 

ORDERS  IN  COUNCIL. 
Of  13  ^/ft/ 1809.  (Ci^  of  Good  Hope) 

Of  10  Oa.  181 1.  {Capi  of  Good  Hope) 

141,  145 

ORIGINAL  WRIT, 

5/^  Fives,  Amendment  of,  13.  27. 
Amendment,  2. 

OUTLAWRY, 
jtttd  fee  Tract  ICE,  1.2. 

1.  Error  in  h6kf  affigned  to  rcveifc  an 
outlawry,  that  the  Defendant  was 
beyond  feas,i8  not  anfwcrcd  by  (hew- 
ing  that  he  went  beyond  feas  to  avoid 
the  PlaintiflF's  procefe.  69  r 

2.  The  Court  will  rcverfc  an  outlawry, 
for  a  common  laiv  error,  on  motion, 
upon  the  fame  terms  to  which  the 
Defendant  would  have  been  entitled, 
if  he  had  fued  out  his  writ  of  error. 

ilfid, 
3»  The  bail  to  be  put  in  by  the  De- 


fendant upon  reverfing  an  outlawi 
are  bail  in  the  original  fuit.  Page  6 
4.  And  their  recognizance  is  in  the 
ternative,  to  pay  the  condcmoati 
money,  or  render  the  Defenda 
Hejc  V.  Wood.  i* 


PARLIAMENT. 
Sec  PaiTiLBGB.     Bail,  I.  1. 

PARTICULARS,  BILL  OF. 
See  Bill  of  Particulars. 

PARTNERS, 

See  Goods  sold  and  delivirid,  : 
Consignor  and  ConsionsE}I»2 
Bankrupt,  III.  2. 

PAVING  RATE, 
•Sr^  Foundling  Hospital. 

PAWNEE, 
See  Freight,  2.      Consignor  ai 
Consigner,  i,  2. 

PAYMENT, 
See  Bill  of  Exchange,  5t 

PEER, 
See  Privilege  of  Parliament,  s* 

PENAL  ACTION'. 
See  Evidence,  II.  3.     Usurt,  i,  J. 

PETITIONING  CREDITOR, 
See  Bankrupt,  L  I.       Evidencl 

1L4. 
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PLEADING. 

I.  Of  the  form  of  a8ton,  and  joinder 

of  aQions, 
II.  Of  the  parties  thereto* 

III.  Pf' hen  particular  matters  may  he 

pleaded. 

IV.  Of  certainty  in  pleading . 

V.  Of  the  manner  of  pleading  in  gi' 

neral. 
VI.  Of  title. 
VII.  Of furplufage. 
VIII.  WhiU  cured  hy  verdiS. 

PLEADER,  III. 

^/J^y^^  PkACTIC£,1II.  Ij2. 

If  one  of  two  partners  is  an  infanti 
the  holder  of  a  bill  accepted  by  both 
partners  may  declare  on  it  as  ac- 
cepted by  the  adult  only  in  the 
names  of  both ;  and  if  the  Defend- 
ant pleads  in  abatement  that  the 
other  partner  ought  alfo  to  be  fucd^ 
the  Plaintiff  may  reply  his  infancy, 
and  it  is  no  departure.  Burgefs  v. 
hUrrill  Page  468 

PLEADER,  V. 
And  fee  Variance,  i. 

1.  A  plea  juftifying  an  arreft  by  a 
private  perfon,  oi  fufpicion  of  felo- 
ny, mud  fhcw  the  circumftances, 
from  which  the  Court  may  judge, 
whether  the  fufpicion  were  reafon- 
able.  ^o 

2.  Adion  of  falfe  imprifonmcnt :  the 
Defendants  pleaded  that  before  the 
time  when,  &c.  certain  perfons  un- 
known had  forged  receipts  on  certain 
forged  dividend  warrants,  and  receiv- 
ed the  money  purporting  to  be  due 


in  refpe£l  thereof  in  bank  notes  of 
the  Bank  o^ England f  amongd  which 
was  a  note  for  100/.,  which  was  af- 
terwards exchanged   there  for  other 
notes,  and  amongfl:   them   one   for 
10/.,  the  date  and  number  of  which 
was  afterwards  altered  ;  that  after- 
wards, and  a  little  before  the  time 
when,  &c.   Plaintiff  was  fufpieimifly 
poffcfied  of  the  altered  note^  and  did, 
in  Tifufpicious  manner^  difpofe  of  the 
fame  to  one  A.  B.^  and  after,  and 
before  the  time  when,  &c.  in  afu/pi* 
dous  manner  departed  and  left  Eng^ 
land  and  went  to  Scotland^  and  there 
continued ;    whereupon  Defendants 
had  reafonable  caufe  to  fufped,  and 
did  fufpea,  that  Plaintiff  had  forged 
the   faid   receipts*  whereupon  De- 
fendants gently  laid  their  bands  on 
Plaintiff,  and  carried  to  and  detained 
in  a  gaol  in  Scotland^  in  order  that  he 
might  be  conveyed,  by  a  warrant  to 
be  iffued  by  a  juftice  of  the  county  ' 
oi  Middlefex,   to  be  dealt  with  ac- 
cording to  law :  Held  that  this  plea 
was  too  general  on  demurrer ;  for  it 
is  neceffary  to  (hew  in  pleading  the 
caufes  of  fufpicion  in  certainty,  in 
order  that  the  Court  may  judge  of 
their  reafonablenefs,  and  uftng  the 
term  fufpicious  will  not  aid  what  it 
neceffary  to  he  averred.     Mure  t. 
Kaye.  Page  30 

3.  Whether  a  Defendant  juftifying  an 
arreft  in  Scotland^  as  made  on  fufpi- 
cion of  a  felony  committed  here» 
muft  (hew  that  the  law  of  Scotland^ 
as  well  as  the  law  of  England^  war- 
ranted fuch  arreft,  ^dre.  ih, 
1).  Or,  whether  the  Defendant  (hewing 
by  his  plea  an  arreft  made  10  Scot* 

Ittnd, 


934 


INDEX  TO  THE  PRINCIPAL  MATTERS. 


kmdf  which  if  made  in  Emghmd 
would  be  warranted^  it  docs  not  lie 
on  the  Plaintiff  fuing  in  England  to 
reply  that  by  the  law  ol  ScotlatutxXit 
arrcft  was  not  warranted,  ^udre. 
Ace.  per  Chamhre  J.  Page  50 

5.  In  4^impfit  it  is  fufiEcient  if  the  de- 
claration (hews  fo  much  of  the  terms 
beneficial  to  the  Plaintiff  in  a  con- 
tra£i»  as  comprehends  the  point  for 
the  Defendant's  failure  in  which  the 
Plaintiff  fues.     Cotterell  y.  Cuff.  283 

<•  In  debt  for  rent>  the  tenant  may 
plead,  as  to  part,  that  he  has  paid 
landlord's  property-tax  to  that  a- 
mounty  in  refpe^k  of  the  rent  due  to 
the  Plaintiff  claimed  by  the  declara- 
tion, after  he  has  in  fa6k  paid  the 
Ux.  549 

7.  It  is  not  enough  to  plead  that  the 
Defendant  was  on  the  premifes  at 
and  a  (horc  time  before  fan-fet  on  the 
rent-day,  ready  to  pay,  without 
aferring  that  he  waj  there  long 
enough  before  fun-fet  to  have  count- 
ed the  money.     Tmckkr  y.  Preniice. 

549 

VI. 

I.  In  trefpafs,  if  the  Defendant  juftify 
as  Plaintiff  in  a  fuit  in  an  inferior 
courts  under  mefne  procefs  of  that 
court,  he  muft  allege  in  his  plea 
that  the  caufe  of  adion  arofe  within 
the  jurifdi^on,  otherwife  the  Platn- 
i^'ff  may  demur.     Evans  v.  MunkUy, 

48 

PLEDGE, 
^ftf  Freight,  2.      Pawnse. 

PLURALITIES. 
I,  If  a  clerk,  having  a  benefice  with 


cure  of  fouls,  takes  aaother  benefice 
with  cure  of  fouls  of  the  valoeof 
8/.,  he  thereby  vacates  the  foroKr. 

Pagegji 

2.  Where  an  ad  of  parliament  cmto 
a  new  pati(h  church  and  rectory,  asd 
direfis  that  the  bi(hop  (hall  coofera 
certain  prebend  on  the  reflor,  and 
that  the  prebend  {hall  remain  ached 
and  annexed  to  the  re61ory  for  ever, 
this  is  not  fuch  an  appropriation  o( 
the  redory  to  the  prebend  as  maka 
it  an  appropriate  benefice  within  the 
flat.  21  H.  8.  c.  13.  /.  31.,  and  t^ 
nable  with  another  benefice  having 
cure  of  fouls.  •  th. 

3.  So,  though  another  a6^  fpeaks  ol 
the  redory  as  infeparably  annexed 
to  the  prebend.  Braxen  NQjt  C^t 
V.  The  Bl/bop  of  Sanjbury.  831 

POSSESSION. 
See  Ejectment*    Occopanct. 

POWER, 
And  fee  Copyhold,  4. 

1.  A  power  to  truftees  with  the  con- 
fent  of  the  cefiid  qmetrufit,  tefiified  bj 
writing  under  their  hands  and  feah 
attefted  by  two  or  more  credible 
witnefles  to  make  fale  of  lands,  ii 
not  well  purfued  if  the  atteftation  be 
only  fealed  and  delivered  in  the  p^^ 
fence  of  the  two  witnefles.  By  three 
againft  ilf^//&A/C.  J.  21  j 

2.  And  an  atteftation  added  after  man] 

years,  witnefling  the  figning,  fealing, 

and  delivery  at  the  time  of  making 

the  deed,  will  not  Supply  the  defed 

By  three   againft    Mansfield  C.J 

HTrigld  y.  fVakeford.  <^ 

PRAC 
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PRACTICE. 

1.  Relative  to  procefs. 
II.  jirrtjly  detainer^  bail^  and  appear- 
ance. 

III.  Pleadings  and  bill  of  partictdars. 

IV.  Trialf  inquiry  f  and  evidence* 
V.  Judgment 9  and   reference  to  the 

prothgnotarj. 
VI.  Execution, 

VII.  Staying  ^and  Jetting    aftde   pro- 
ceedings. 
Vill.   Cqfts. 

IX.  Waver  of  irregularity ^ 
X.   Writ  of  error. 
XI.  Of  motions. 

I. 

I.  To  obtain  a  diftringat  it  muft  be 
fworn  that  the  Defendant  is  believed 
to  keep  out  of  the  way  to  avoid  fervice 
of  pro  ccfs.  Scoti  V.  Gould,  Page  1 56 
a.  The  affidavit  of  fervice  of  a  fum« 
monsy  made  in  order  to  move  for  a 
dtftringasy  muft  fet  forth  the  tenor  of 
the  fummons  ferved*  Hill  v.  Wilkin- 
fen.  619 

3.  There  is  no  other  mode  of  pro- 
ceeding againft  two>  of  whom  one 
is  abroad,  and  the  other  will  not  ap- 
pear for  liim>  but  appears  for  him- 
fclf  only,  than  by  proceeding  to  out- 
lawry againft  him  who  is  abroad.  ^ 
Goldfmhh  T.  Levy.  299 

4*  Summons  and  EngK/b  notice  to  ap- 
pear at  the  feturn  of  the  writ  being 
from  Eafter^ay  in  one  month,  is  bad. 
Ingle, ^.  Trotter.  751 


oppofe  them,  the  Court  will  not  re- 
quite them  to  come  up  again  and 
juftify  de  novo.    Hawkins  v.  Wilpm. 

Page  666 
«.  A  party  called  on  to  (hew  caufet 
may  oppofe  the  rule  in  perfon,  or  by 
a  new  attorney,  without  notice  to 
the  other  party  of  the  "brdcr  to 
change  his  attorney.  Lovegrove  ▼. 
Dymond.  669 

3.  If  a  Defendant,  who  pays  t^he  debt 
and  1  oL  cods  to  the  (heriff  in  lieu  of 
bail,  under  43  G.  3.  r.46.,  puts  in 
bail  above,  who,  being  excepted  to, 
render  him  inilead  of  jollifying,  the 
Plaintiff  is  not  entitled  to  reeeife 
out  of  court,  under/  2.f  the  money 
fo  depofited.  ih, 

4.  But  the  Defendant  may  in  fuch  cafe 
receive  back  his  depofit.  Heufordv. 
Harris.  'Am 

^,  If  a  guardian  is  changed  pending  aa 
a£iion,  the  fa6t  ought  to  belted  by 
an  entry  00  the  record.  DavUt  ▼• 
Lockett.  765 

6.  If  a  Defendant  fued  by  a  wrong 

name  appears  and  perfeAs  bail  by 

his  right  name,  without  identifying 

hirafclf  as  the  pcrfon  fued  by  the 

other  name,  the  Plaintiff  may  treat 
the  bail  as  a  nullity,  and  attach  the 

fhcTiff.     Rex  V.  the  Sheriff  of  Suffolk. 

818 

7.  Or  he  may  wave  the  variation  of 
the  Defendaat's  name,  at  hia  own 
option.  ib. 


II.  yindfee  AvFiDAriT  to  hold  to 
BAIL.  Bail,IV.2.  Ejectment, 3. 

I.  If  bail  juftifj  without  the  obfcrva" 
tioa  of  the    counfcl   inftru^ed  to 


\lU.  /nd  feeV.^.  Costs,  V.I.  Bill 
OF  Particulars,  t. 

I.  The  plea  of  non  affumpfU  to  a  deda- 
ration  in  debt  may  be  treated  as  a 
nullity      Brennan  v.  Egan*  164 

2.  The 


fr. 
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2»  The  pleas  o£  none/i  faSum  and  ten- 
der are  inconfiftenty  and  cannot  be 
pleaded  together.  Orgili\.  Kem/bead. 

Page  459 

3.  Where  a  declaration  was  delivered 
to  a  prifoncr  in  gaol»  and  indorfcd 
with  notice  to  plead  in  eight  daySy  a 
plea  pleaded  before  the  declaration 
was  filed,  is  good.  Fraat  ▼•  ParU' 
vicmi  554 

4.  But  judgment  having  been  figoed 
for  want  of  a  pleai  and  the  Defend- 
ant having  taken  part  in  the  execu- 
tion of  a  writ  of  inquiry,  and  final 
judgment  being  figned :  Held  that 
the  Defendant  came  too  late  to  take 
advantage  of  it.  ib* 

5.  A  leiTee  cannot  plead  to  covenant 
for  rent,  an  ailignment  and  tender 
by  the  affignee.     Orgiil  ▼.  Kmjbead. 

642 
(•  The  Court  will  not  grant  a  rule  to 
^uafli  an  infenfible  plea.     The  Plain- 
tiff may,  at  his  own  peril,  fign  judg- 
ment.    Thomas  v.  Smithiet.         668 
7.  A  Defendant  who  is  ferved  with 

procefs  and  notice  of  declaration 
both  on  the  return -day  of  the  writ, 
may  treat  the  declaration  and  notice 
at  a  nullity.     Pope  v.  Turner.     818 

IV.  And  fee  Bill  of  ExcHANct, 
3,  4.  Damages,  1.  Inquiry, 
Writ  of,  i.     Bakkrupt,  III.  3. 

I.  The  Court  will .  not,  upon  motion, 
give  leave  to  examine  an  attefting 
witnefs  to  a  deed  upon  interrogato- 
ries, and  to  give  fuch  examination  in 
evidence  at  the  trial,  on  the  ground 
that  he  is  incapable,  through  illncfs, 


of  attending  in  perfooy  and  that  be  ii 
not  likely  to  recover,  fo  as  to  be 
able  to  attend  ;  notwith  (landing  t 
alfo  appears,  by  the  aiffidavit,  diiL 
the  Defendant  had  at  one  time  sd- 
mitted  the  execution  of  the  deed; 
nor  will  the  Court,  on  thefe  grounds, 
grant  a  rule  for  difpenfing  with  the 
attendance  of  fuch  witnefs  at  tbe 
trial.  Jones  v.  Brewer.  Page  46 
t.  If  the  attefling  witnefs  cannot  be 
found  to  make  affidavit  of  the  ae- 
cution  of  a  warrant  of  attorney,  tbe 
attefting  witnefs  mud  be  accounted 
for  by  affidavit,  before  tlie  Court  wOl 
admit  fecondary  evidence.  Wtrng 
T.  Bowks.  132 

3.  The  Court  will  compel  the  prodac- 
tion  by  a  Defendant  of  an  undamped 
agreement  in  his  cuftody,  to  which 
the  Plaintiffs  daim  to  be  parties  in 
intereft,  upon  the  inftance  of  the 
Plaintiffs,  in  order  that  they  may 
get  it  damped.  157 

4.  Although  the  Plaintiff'  be  not  an 
inflrumentary  party.  H, 

5.  And  although  the  Plaintiffs'  bterel 
no  other  wife  appears  than  upon  their 
own  declaration,  which  proves  a 
claim,  but  not  an  intered.  i, 

6.  Semblcy  that  the  Court  would  by 
attachment  compel  a  Pkintiff  to 
produce  deeds.    Batemem  t.  Pti^. 

157 

7.  The  courts  will  not  at  a  Plaintiff's 

inftance  compel  the  prodadiooof  an 
indruroent  to  be  damped  which  bin 
the  hands  of  the  Defendant,  and  to 
which  the  Plaintiff  is  neither  an  in- 
drumentary  party  nor  a  party  in  in* 
tered.     Taylor  s.qfiome,  MS.  cafe. 

S.  The 
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8.  The  rule  retraining  the  produ6^ioo 
of  tnftrurocnts  to  the  apph'cation  of 
a  party  named  therein,  was  much  too 
&n&. ;  for  fuppofe  a  perfon,  though 
DO  party  to  a  deed,  took  an  eftate 
by  way  of  remainder,  he  had  never* 
thelefs  a  flrong  intereft  in  the  deed, 
and  wa«  entitled  to  compel  the  pro- 
dudion.  Page  l6i 

9.  A  copyholder  claiming  an  intereft 
may  obtain  an  infpedion  of  the 
court  rolls  without  proving  an  inte- 
reft. 162 

10*  Upon  fuggeftion  that  a  rule  for  a 
fpecial  jury  has  been  obtained  for  the 
purpofe  of  delay,  the  Court  would 
not  difcharge  the  rule,  but  diredled 
the  caufe  to  be  tried  by  a  fpecial 
jury  within  the  term.  470 

If.  It  18  difcretionary  in  the  Court  to 
grant  or  to  continue  a  rule  for  a 
fpecial  jury.     Bloxam  v.  Brown,    ib» 

12.  New  trial  is  not  a  matter  of  right, 
and  may  be  reftrained  to  one  point. 

•    HuUhlnfon  v.  Piper.  ^§^ 

13.  New  trial  not  to  be  granted  on  the 
mere  affidavit  of  the  one  party  con- 
tradicting the  witnefFcs  on  the  other 
fide.     Fa/e  v.  Parkinfon,  640 

14.  The  Court  will  compel  a  Defend- 
ant in  covenant  on  a  deed  which  he 
holds,  to  produce  it  to  the  Plaintiff 
for  the  purpofcs  of  the  caufe.       66f» 

15.  It  differs  not  that  the  Plaintiff 
fetks  for  infpe^Ion  for  the  purpofe 
of  difcovcring  fome  dcfgft  <n  the 
deed.     King  v.  King*  ih, 

16.  Two  days  notice  of  motion  for  a 
new  trial  to  be  given  to  the  judge 
who  tried  the  caufe.  Rule  cf  Prac' 
tice*  721 

Vox..  IV. 


17.  If  the  leading  counfel  at  mfi  priut 
takes  one  line  of  cafe,  contrary  to 
the  opinion  of  his  junior  counfel,  the 
Court  will  not  permit  the  junior 
counfel  to  obtain  a  new  trial  upon 
the  ground  that  he  was  prepared 
with  evidence  to  fupport  another 
line  of  cafe,  which  his  leader  repu« 
di'ated.     PUiering  v,  Dow/on.  P.  779 

V.  i^iii/y^^ Damages.  Ejectment,  3. 

1.  A  demand  of  a  plea  made  before 
the  rule  to  plead  is  given,  will  not 
entitle  a  Plaintiff  to  fign  judgment 
after  the  rule  expired,  as  for  want  of 
a  plea.     He wU  y*  Palmer,  51 

2.  Whether  judgment  for  a  fum  of 
money  awarded  by  an  award  reduc- 
ing a  verdidi,  can  be  entered  before 
the  day  on  which  the  paynoent  of 
the  fum  is  awarded,  ^u.  Callard  v* 
Pat  erf  on,  319 

3.  But  execution  ought  not  to  be  had 
itv  it  before  the  day  of  payment,  thm 

4.  Notice  muft  be  ^iven  to  the  De- 
fendant of  the  prothonotary's  ap- 
pointment to  compHite  principal  and 
intereft  on  a  bill  of  exchange.  Brao" 
ning  v.  Faterfon*  487 

;.  A  Defendant  who  moves  for  oofts 
for  not  proceeding  to  trial,  cannot 
have  judgment  as  in  cafe  of  a  noiifuit 
for  the  fame  default.  Clarke  t. 
Slmpfon*  591 

6.  If  the  Plaintiff  dies  after  verdiA  for 
theX)efendant,  and  the  Defendant 
docs  not  enter  up  judgment  within 
two  terms  after  the  verdidi,  the 
Court  have  no  authority  to  permit  it 
to  be  entered  up  after wardsj  nunc  pro 
tunc.     Copley  v.  Day.  702 

3  R       ^      VI.  Jlni 
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the  privilege,  that  will  not  make  it 
regular  to  fuc  hicn  by  common  pro- 
cefs*       Forinam    v.   Lord  Rolehy' 

Page  668 

PROCEEDINGS,  faying  andfetttng 
afide, 

See  PRACTICB,  VII. 

PROCESS, 
See  Practtce,  I. 

PROMISE, 

See  Agreement.  Consideration. 
Assumpsit. 

PROMISSORY  NOTES, 
&»  Bills  of  Exchange* 

PROMOTIONS. 

1.  Mr.  Scrjt.  Peckwell  changed  his 
TXBmt  lo  Blolfet.  iz2 

2.  Sir  Vlcary  Gibbs  knight  appointed 
a  judge  of  the  Court  of  Common 
Pleas.  45 1 

PROPERTY,  IN  CHATTELS, 
See  Trover,  i. 

PROPERTY  TAX, 
See  CoYhNANT,   2,  3*      Lease,    i. 
Pleader^  V«  6^  ?• 

PURCHASER, 

I.  If  the  vendor  of  an  eflate  by  auo 
tion  docs  not  (hew  a  clear  title  by 
the  day  fpecified,  the  purchafer  may 
recover  back  his  depofit  and  rcfcind 
the  contrail;  without  waiting  to  fee 
whether  the  vendor  may  ultimately 

I 


be  able  to  eftablilh  a  good  titk  cr 
not.  Page  3:4 

2.  A  purchafer  is  not  bound  to  accept 
a  doubtful  title.  ^ 

3.  Where  it  vwis  an  objc£lion  to  a  tlik 
that  it  was  doubtful  whether  the 
wife  of  a  party  to  a  deed  thirty  yean 
old  was  barred  by  that  deed  of  lier 
dower,  it  was  not  anfwered  by  prov- 
ing at  the  trial  that  (he  was  thea 
dead,  fuch  proof  not  having  ben 
before  given.  ^* 

4.  It  is  a  fufScient  objeftion  to  a  tlilc 
that  a  pcrfon  under  whom  the  vcndon 
claimi  held,  during  his  ftifin  ©f  il>c 
ellate,  a  newly  created  office  undti 
the  crown,  (that  of  commiffioncrol 
Dutch  property,)  in  wh  ch  he  wii 
dircd^ed  by  (latutc,  to  pay  the  fcr- 
plus  (after  certain  charges  anfwered] 
of  the  proceeds  of  certain  faics  intc 
the  Bank  of  England,  there  to  re- 
main fubjc6l  to  fuch  orders  as  th( 
king  in  council  fhould  give  thereon, 
and  that  his  accounts  with  the 
crown  were  yet  unliquidated.        <^< 

9.  The  lands  of  every  pcrfou  who  hai 
received  money  belonging  to  tM 
crown,  or  for  which  he  is  accnuut- 
ant  to  the  crown,  arc  liable  to  ?n 
extent  under  the  ftat.    1 3  £/rs.  c.  ^ 

Per  Mansfidd  C.  J.  ^• 

6.  And  at  common  law  alfo.  Pf*^ 
Heath  J.     Wi:de  V.  Fort,  d. 

7«  Notice  of  an  incumWaoce  to  a  con< 
veyancer  whp  pcrufes  a  title  on  be- 
half of  one  party,  is  not  notice  to 
another  purchafer  on  whofe  behali 
the  fame  conveyancer  afterward: 
prepares  a  cosfcyance.  S7J 

QUIEI 
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QITIET  ENJOYMENT, 
See  Covenant,  4. 


R 

RACE, 
See  Money  had  and  received,  2. 

RATE, 
^r^  Foundling  Hospital,  i* 

RECOGNIZANCE, 
See  Bail.     Interest  or  Moiiey,  7. 


RECOVERY, 


See  Fine. 


RECTORY, 
See  Pluralities. 

RE-ENTRY.    ^ 

1.  A  right  of  entry  cannot  be  rcfcrved 
to  a  ftranger  to  the  eflate.  Doe  on 
dem'tje  of  Barber  v.  Lawrence.     P.  r 3 

2.  A  k'flbr  who  has  a  right  of  rc- 
cntfy  rcferved  on  breach  of  a  cove- 
nant not  to  underlet,  does  not,  by 
waving  his  re-entry  on  one  underlet- 
ting, lofc  his  right  to  re-enter  on  a 
fubfequent  underletting. 

3.  Nor  by  waving  his  right  to  re  enter 
on  a  breach  of  covenant  to  rrpair, 
doen  he  wave  his  re- entry  on  a  fub- 
fequent want  of  repairs.  Doe^  lejfee 
of  Bofcawctif  V.  Blifi*  ih. 


REGISTER, 

« 

See  Ship's  Registry. 

REGULiE  GENERALES. 

5«  Special  Jury,  i.    Fine,  Prac- 
tice OF,  8. 

REGULATION  PRICE, 

■ 

j'f^  Money  had  and  received,  i. 

RENT, 
5rtfCovENANT,5.   Practicb,VII.  7. 


REPAIRS, 

And  fee  Re-entry,  5. 

I,  The  landlord  of  a  houfe  demifed 
under  a  written  agreement,  may  re- 
cover agamfl  his  tenant  in  an  adlion 
for  ufe  and  occupation,  the  rent 
accruing  after  the  premifes  are  burnt 
down,  and  no  longer  inhabited  by 
the   tenant.      Baker  v.  Holtpxaffel* 

Page  46 
.'  And  though  the  tenant  covenants 
to  repair,  fire  excepted,  and  upon 
the  premifes  being  burnt  down  of- 
fers to  furrender  his  leafe,  eqi\ity 
will  not  relieve  him.  Hoitpzaffel  v. 
Baker.     18  Fef.  116 


REPLEVIN, 


REFERENCE, 

&«  Arbttration* 


^^   .y^m/Z^-f  Distress. 

».  If  Defendant  in  replevin  avows  on 
a  contracl  for  \icl,  jcnt,  and  prove 
a  demlfe  at  i^s.  an  acre,  amounting 
to  1 1 1/.,  it  is  a  fatal  variance.  329 
2.  The  rights  between  party  and  party  . 
are  paramount  to  the  rights  between 
one  of  the  parties  aad  bis  attorney. 

ih. 
3«  There* 
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3.  Therefore  where  one  party  owing 
rent  Had  obtained  a  verdt6i  on  a  va- 
riance»  and  had  become  tnfolvent, 
Che  Court  permitted  the  avowant 
to  amend  and  to  pay  the  coils  of 
the  former  trial  into  couity  as  a 
fund  for  payment  of  his  rent,  in  de- 
rogration  of  the  Plainti£p8  attorney's 
lien*    Brown  "t*  Say ce*  ,3^o 

RESIGNATIONS, 
Mr.  Juftice  Lawrence  refigns.  452 

RETAINER, 
^M  Executor,  i. 

RETURN  OF  PREMIUM, 
See  Insurance,  IV. 


SALE  OF  LAND, 
5*^  Purchaser. 

SALE  BY  SAMPLE, 
See  Mark  ST. 

SALE  OF  GOODS,  WHERE 
COMPLETE, 

See  Troter,  2. 

SET-OFF, 

See  Insurance,  VI.  i>  Costs,  IV.  i. 
Bankrupt,  III.  5. 

SHERIFF, 
And  fee  Escape,  i.     Execution,  i. 

Xf  the  aflignees  of  a  bankrupt  claim 
goods  taken  in  eKecution,  and  the 


ai&gnees  and  the  Plaintiff  m  the  oe- 
cutioR  both  refufe  to  indemnify  tk 
fheriff,  the  Court  will  interfere  tB 
proteA  him.     Mac  George  ▼.  Bmh, 

Page  585 

SHIP, 
•S*^  Ship's  Registry. 

SHIP'S  REGISTRY, 
^fu/^  Evidence,  IL  5. 

1.  A  regiftry  is  not  a  document  it- 
quired  by  the  law  of  nations  as  ex- 
preliive  of  a  fhip's  national  charac- 
ter,    Le  Chemtnani  ▼.  P ear/on.    367 

2.  It  feems  that  an  averment  that  A. 
is  the  fole  owner  of  a  (hip  to  a  cer- 
tain day,  Vi  not  difproved  by  evidence 
that  he  executed  a  bill  of  fale  of  a 
part,  before  that  day,  and  that  on 
that  day  the  requifites  of  the  regift<T 
ads  were  complied  with,  ^chie  v. 
St.  Barhe.  76S 

SLANDER. 

An  a6^ion  may  be  maintained  fur  words 
written^  for  which  an  adion  could 
not  be  maintained  if  they  were  mere- 
ly fpoken.      Thorhy  v.  Lord  Kerry. 


See  Army. 


SOLDIERS, 


SOLICITOR, 
See  Attorney,  3,  4. 

SOUTH  SEA  COMPANY. 

It  is  no  infraction  of  the  monopoly  of 
the  ^011/^  Sea  Company  to  fend  home 
from  the  South  Seas,  in  a  fhip  of  war, 

dollars  the  proceeds  of  an  adventuie 

to 
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to  Souib  Americai  fent  out  in  another 
fhip  named  and  licenfed  by  the  Com- 
pany. Page  787 

SPECIAL  JURY, 
5"^^  Practice,  IV.  10,  11. 

No  caufe  to  be  tried  by  a  fpecial  jury 
in  MUdkfex  or  London  unlefs  the  rule 
for  a  fpecial  jury  (hall  be  ferved,  and 
the  caufe  marked  in  the  marihal's 
book  two  days  before  the  adjourn- 
ment. Regula  GeneraRsf  Trin.  T. 
52G.3.  601 

STAMPS, 
See  Evidence,  III.     Felony,  2. 

STATUTE,     CONSTRUCTION 

OF. 

If  it  be  doubtful  whether  a  ftatute  de- 
claring an  inflrument  or  contra6l 
void,  fhall  be  conftrued  as  making  it 
voidable  only,  another  claufe  of  the 
fame  adl,  inflidiing  a  penalty  for 
entering  into  fuch  a  contradi  is  a 
clear  test  that  it  is  ip/o  faSo  void. 
Cje  V   Felton.  876 

STATUTE  OF  FRAUDS, 
See  Frauds. 

STATUTE  OF  LIMITATIONS, 
See  LiMiTATieif  OF  Actions. 

STATUTES  cited  or  commented  upon, 

Edw.'i. 
13.^.11.     (Anrcft.)  609 

Edw.  3. 
^S'J^-5*  ^«  i7«     (Arrcft.)  ib. 


Hem.  8« 

4.  f .  8.      (Privilegrc  of  Parliament.) 

Page  41 1 
21.  c.  7*     (Felony.)  26f .  6 

21.  r.ij.     (Piuralitiet.)         831.934 
33.^.1.     ( Falfe  tokens. )  26^ 

Eliz. 

5.  c.  4./.  26.     (Apprentice.)       877 

/  41.    (Avoiding  indentures.) 

879 
13.  f.  20.     (Ecclefiaftical  leafes.)  349 

Jac.  I. 
21.C.  16.      (Limitation    of   adions.) 

828 
2f.r.  19./.8.     (Bankrupt.)  408 

Car.  2. 
i2.r.i8.y/.3.  10.  13.  &:  14.     (Navi* 

gation  ad.)  146.  856 

12.  c.  18.  /  14.       (Navigation     aft 

Azores.)  85$ 

■5*  ^*  7'/-  ^'    (Navigation  id.  Cafe  of 

Good  Hope.)  137.  14J 

1 7 .  f •  8.  /  I .     (Judgment. )  885 

32  &  23.  ^.9./.  136.     (Cofts  )      100 

Wm.  &  Mary. 

3&4.  ^.9.7^5.     (  Robbing  lodgings. ) 

264.  270 

Anne.  ^ 

4.  c,  16.  /.  12.     (Bond.)  228 

9.  c.  21.     {Souti  Sea  Compaay.)  789 


f  Geo.  l. 

6.  c.  18.     (Nufance.) 
7.^.31.71  I.     (Bankrupt.) 

Gso.  2. 
2.  f.  23.     (Attorney's  bill.) 


587 

30I 


'93 
2.  c. 
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GiiO.  3. 

2.  C.35.     (Stealing Drafts.)  P*277. 

280 

2.  tf.  36.yi8.    (Ship's  Articles.)  159 

5*  €»  30.  Jt*  12,  23.        (Petitioning 

creditor.)  201 

7.  c,  20.     (Mortgage.)  887 

"12.  ^.  13-/5*     (Attorney's  bill.)  193 

25.  tf.  24.     {Birmingham  Court  of  Re- 

queds.)  150 

30.  r.  24./.  I.    (Falfe  pretences.)  265 

31.  f.lo.yi24,     (  Forging  wills. )  277 
f.  II.     (Apprentice.),  879 

32.  f.  28./.  I.     (Arrcil.)  609 

Geo.  3. 

If.  r.  19.  (Irregular  diftrefs.)  563 
17.  f.  26.        (Annuity.)       323.  347. 

352 
31.  r.  39./ 6.     (Ship's  articles.)   159 

34.  f.68.     (Ship's     rcgiftry.)       769 

34.^.96.     (Foundling  Hofpital. )  635 

35.  Cm  63.  /.  13.      (Infurance  ftamp.) 

169.  173.  331 

35.  c.  80. /.  21.     (Dtf/fA  Commiffiono 

crs.)  337 

41.  r.  II.     (Mutiny  aft.)  77 

41.  tf.  39.     (Forgery.)  302 

42.  tf.90.     (Militia.)  72 

43.  C.44. /.  2.        (Affidavit  for  Bail 

Bank-notes.)  231 

43.  r. 20.     (Mutiny  aft.)  77 

43.  f.  46.     (Arrefl  without   probable 

caufe.)  191. 669 

43.  e.^Cy,  (Money  in  lieu  of  bail.)  669 
43.  ^»  57»  yJ.  !•  4»  6-  8,      (Convoy.) 

181 
43.  c.  84./  10.    (Ecclefiaflicalleafes.) 

349 
44.^,98.  (Forging  Stamps.)  300 
46.  r.  65.  yi  115.       (Property  tax.) 

57.  105 


47*  <*•  14*  {Btrmmgbam  Conr 
queds.)  F 

48.  f.  15.  /.  2T,     (Mutiny aa. 

48.  c.  i^.  f.XQQ.  (Sale  of  ( 
fions  in  the  army. ) 

48.  r.  1 1 1 ./.  6.     (  Local  Miliii 

48.  f.  149.     (Stamps.) 

49.  c.  12,     (Mutiny  Aft.) 
49.  C.I  7.     {Cafe  of  Good  Hofi 

49.  c,  60./.  I.  (Navigation  k 
portation.)  634    856.8 

49.  C.I 21/.  10.  (Notice  of  d 
ConimifiiQ/i.)  i; 

49.  c.  121./  14.  (Bankrupt.) 
49.  c.  121./.  17.     (Bankrupt. 

4 
51.^.124.     (Diftringas. ) 

51.  r.  125.     (Infolvent  aft.)  ^ 

53.  c.  17./ 34.     (Mutiny  aft. 

53.  c.  141./.  2.     (Annuity.) 

STAYING  AND  SETT 
ASIDE  PROCEEDING 

See  Practice,  VII. 

STOPPAGE  IN  TRANi 
See  l^iLH^  I. 


SURETY, 


See  Bond. 


TENANTS, 
See  Landlord  amd  Tbnant 

TI 
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TENANT  IN  COMMON, 
^^^  Join  TENANTS. 

TENANT  AT  WILL. 

1.  If  an  agreement  be  made,  to  let 
premiTes  fo  long  as  both  parties 
like,  referving  a  compenfation,  ac- 
cruing de  die  in  £em,  and  not  refer- 
able to  a  year,  or  any  aliquot  part 
of  a  year,  it  does  not  create  a  hold- 
ing from  year  to  year,  but  a  tenancy 
at  will,  flridly  fo  called.    Page  is8 

2.  And  though  the  tenant  has  ex- 
pended money  on  the  improvement 
of  the  premifes,  that  does  not  give 
him  a  term  until  he  is  indemnified. 
Ricbardfon  v.  Langridge.  ib, 

TIME, 

See  Limitation  of  Actions.  Li- 
cence TO  Trade,  4.  6,7,8.  lo, 

11,12. 

TITHES, 

5^f  ^ines'andRecoysries,  Amend- 
ment 0F|  8.  II. 

TITLE, 

See  Pleader,  VL  Purchaser, 
I,  2,  3,  4,  5.     Bankrupt,  III. 

TOLL, 

«    5«^  Market. 

TREES. 

1.  By  an  eiccption  of  '*  aU  trees, 

woods,  coppice,  wood-grounds,  of 

what  kind  or  growth  focrer,''  apple- 

txees  are  not  excepted.  316 

Vol.  IV. 


2.  A  farmer  who  raifes  young  fruit- 
trees  for  fiUing  up  his  lefTor's  or« 
chards,  is  not  entitled  to  fell  them. 
Per  Heath],  Page  3 16 

3.  Otherwife  of  a  nurferyman  by  trade. 
Per  Heath  J.     Wyndham  v.  Way,  ib. 

TRESPASS, 

And  fee  Pleader,  IV.  and  VI.  Ar- 
MY,  I.  Arrest,  i.  Privi* 
lege  OF  Parliament,  I.  Mesne 
Profits,  i.  Distress,  i.  As* 
sault,  i. 

TRIAL, 
And  fee  Special  Jury. 

X.  If  after  indi&ment,  arraignment, 
the  jury  charged,  and  evidence 
given,  on  a  capital  offence,  one  of 
the  jurymen  becomes  incapable 
through  illnefs,  of  proceeding  to 
verdift,  the  Court  of  oyer  and  ter- 
miner may  difcharge  the  jury,  and 
charge  a  frcfli  jury  with  the  prifon- 
er,  and  convidi  him.  309 

2.  ^MXfemhk  that  the  prifoner  fhall  be 
again  allowed  his  challenge  to  each 
of  the  eleven  former  jurymen.  Rex 
v.  Edwards,  309 

TROVER, 
And  fee  Bill  of  Exchange,  7. 

I.  J.F,  advifed  the  Plainu'fis  that  he 
had  remitted  to  them  1969  dollars, 

.  configBcd  to  Le^coci.  Laycoci  re« 
ceived  4700  dollars,  and  pledged  the 
bill  of  lading  to  the  Defendant,  who 
received  the  price  of  the  dollars  at 
the  bank  of  England,  inhere  they 
were  depofited  for  £ife  cuftody,  on  a 
3  S  fale 
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>o(  them  to  ttie  bxnk ;  Held, 
,  That  the  letter  was  a  fufficiest 
appropriation  of  the  dollars  to  the 
Plainiiffi.  a.  That  the  PlaintiiF* 
■ud  Defendant  were  not  joint-tenantt 
or  tenants  in  common  of  the  dulUn. 

3.  That  although  no  fpecific  dollars 
had  been  fnvered  For  tUc  PlaintifT, 
yeti  aa  the  Defendant  had  converted 
all  the  Plaintiff's  and  all  hit  owiii  tro- 
ver would  lie  for  the  plaintiff's  Ihare. 

4.  That  although  the  dollari  re. 
mained  in  the  fami;  unaltered  cufto- 
dy,  yet  the  dehveiy,  by  the  Defend- 
ant, of  the  bill  of  lading,  which  wa> 
the  fymbol  of  them,  and  the  receipt 
of  the  value,  was  a  confetrion, 
Jaekfan  v.  ^nderfoit.  Page  34 

2.  The  Defendants  eontTafled  to  fell 
to  K.  50  liogfhcads  of  fugar,  called 
double  loavca,  at  IOC/,  per  cwt.,  to 
be  delivered  free  on  board  a  Britip> 
£iip:  K.  fold  to  the  FlaintifTby  the 
fame  defcrlption,  and  the  Defendants 
alTentcd  to  the  re-f^le,  the  fugar  not 
having  been  delivered  or  neighed : 
Held  that  ihc  PlaiiitilF  could  not  re- 
cover for  it  in  truver  againll  the  De- 
fendants, the  firfl  venduis,  ^iijl'm 
».  Cra-otn.  644 

3,  A  callicO  printer  is  entitled,  after 
having  difchargcii  bis  head  colour- 
man,  to  the  book  in  which  that 
fervant  has  entered  the  procelTes  for 
mixing  colours  during  \\h  ftrvice, 
although  many  of  the  proceffcs  were 
Ihc  invention  of  the  head  colour- 
man  himfelf.     Maitpeate  v.  Jacifon. 

779 


V 

VARIANCE, 

//WTef  Judgment,  i.  Rbplivik 
1.  CovBNAHT,  3.  SHir'a  Ri 
oisTKY,  3.    Usuav,  3. 

The  Defendant'!  tenancy  of  land  i 
F.  at  a  certain  rent  wai  alleged  a 
the  conGdention  for  hii  prooife  ti 
manage  it  in  a  hnfbandlikc  manner 
The  bnd  fbr  which  the  rent  wa 
refcrved  wai  in  F.  and  C.  Tbi 
was  held  to  be  a  latal  variance  i 
lUting  the  conGdcratioB  of  the  pre 
miCe.     Pw/t.  Court.  Page  7c 

VENDOR  AND  VENDEE, 
vTaoTEK,  1. 

VENUE, 

Sit  FlKIS,  AMBItI>MBHT  QF,  l^.  2 
ACTIOB  OK  THB  CasI,  3. 


u 

UMPIRE, 
See  Arbitration,    1.      Etidehci 
III.   2. 

USE  AND  OCCUPATION. 

^bJ/wRki-airs. 

The  landlord  of  premifes  demifed  u; 
der  a  written  agreement,  may  r 
cover  againft  his  tenant  in  an  aflic 
for  ufe  and  occupation,  the  ici 
accruing  after  the  premifes  aic  bun 
down,  and  no  longer  inhabited  t 
the  tenant.      Bater  v.  Hohp%agi 


USES, 
^mDetue.  II.3. 


\ry 
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USE,  RESULTING, 

Ar  COVEHANT  TO  8TAMD  SfrlSID. 

USURY. 

1,  The  Defendants  difcounted  for^. 
a  bill  poft-datcd  i6  days,  and  gave 
in  lieu  thereof,  not  money,  but  a 
bill  drawn  by  B.  and  accepted  by 
j1.  for  ^.'s  accommodation,  which 
the  Defendants  then  held,  having 
before  difcounted  it  for  J?.,  and 
which  then  had  feren  days  to  run. 
\Vithin  thofe  feven  days  B.  gave 
up  that  bill  to  ^.,  who  deftroyed 
it.  The  Defendants  having  allowed 
no  rebate  on  this  bill,  held,  that 
in  an  adion  for  ufury  this  might  be 
averred  as  a  loan  of  the  amount  of 
the  bill  difcounted,  lent  on  the  day 
when  the  bill  given  in  lieu  could 
have  been  enforced  by  the  Defend- 
ants. PageSio 

2.  Under  a  count  for  ufury  in  dif- 
counting  two  bills  in  the  pofleifion 

-  of  B,9  one  of  which  is  defcribed 
as  drawn  by  B.  on  a  certain  perfon, 
to  wit,  yoim  K»,  it  is  a  fatal  vari- 
ance if  the  bill  produced  appears  to 
be  drawn  on  Abraham  K.     Hutciin* 

fott  V.  Piper,  ib. 


w 

WAGER, 

See  Monet  had  and  ascsiTED,  a, 
3-5- 


WARRANT  OF  ATTOk 

And  fee  Feactici,  IV.  2.      r 
AND    RscOTiaiBs,  Ambndmer 
OF,  I.  6.    Same»  Practice  of,  i. 

A  warrant  of  attorney  oonfefled  fay  a 
Defendant  in  cuftody,  is  good,  if  aa 
attorney  on  his  bdialf  is  prefenty 
though  he  is  a  total  ftranger  to  the 
Defendant,  and  is  introduced  by  the 
Plaintiff's  attorney,  who  refufed  to 
remain  on  the  1^  a  fufficient  time 
for  the  Defendant  to  procure  the 
attendance  of  his  ovrn  atomey,  who 
lived  in  a  diftant  part  of  the  town* 
OJhme  V.  Dams,  Page  797 

WASTE, 
See   Action    upon   the  Casi^  4. 
Re-entet,  3, 4« 

WILL, 
See  Devise.    Copyhold,  4. 

WITNESS, 
See  Evidence,  I. 

WORDS, 

See  Slandee. 

WORK  AND  LABOUR, 
^«?Bankrupt,  II.  X.  Assumpsit,  I* 


YEARLY  CONTRACT,  131, 13^ 


SNB  OF  THS  FOURTH  YOLUKS. 


l^rmtcd  by  A.  Stfihan.  Law-Frinter  to 
Printers-Street,  London. 


